


MAINE STATE BA

X ASSOCIATION

Biennial Meeting
" In Celebration of

JURISPRUDENCE OF THE.
STATE OF MAINE

Augusta, Maine

‘Wednesday, January Twelfth
Nineteen hundred twenty one
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A CENTURY OF THE FEDERAL COURTS IN

Mt President, Brethren of the Maine .Bar Association:

T ‘thank you for asling wne to ‘tell you an old stoiy,

the story of a Céntury of the Fedeéral Courts in Maine:

It is o story of lawyers; and @ story of lawyers cannot

help hemg‘v‘ and wtal m you and me; even thrcmgh

tamely told. : i

begmmng of &
‘These beginnings are not sp 3

Thotizon is almost in sxght Aeentury’is but a. span, even

when measured by human lves. Men whom many. of
us have knnw:: and loved were m the aunventmn that

:-‘-ﬁxﬁs t?ie startmg pm £ of sur sithjeet,

Artmlﬂ Thrae of the Cﬁmntutmn of the United Stafes

“The Act of 1789 - progf:'?ﬁ';éﬂ? farther ﬂra;ti there be 4

court-called fhe-

s and, - the Federal :Cansmumn |

i s
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“stirmt Court, in ¢ach of the districts, to con-
sist of one judge who shall reside in the distriet, 1o
which he is appointed, and shall be called 'a District
Judge, and shall hold annuslly four sessions * % # *
. the following named places; to wit, in the District
- at Portland and Puwnalbnrough -alters
nately .hggmnmg at ‘the first.”

The same Aet dwfﬂes_’t};“ Dl&trmw——e_mpt Mame and

séchuseits, Connée qut and New
] e syivamat Iﬂﬁla-
y it

ln, Mame,
j’Dtstnct E&u 't

Supre::nﬁ Caﬂrt '
in gdch District, wi
iWﬂ ﬂf *l:ha
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Gourts holden in ihe Cirouits, it prtmded that thera

fnr‘:the Dg;smet of Méiné hyf' he justices of the Snpreme
‘Gpurt residing in the Circuit, and the Distriet Judge
of Mame; prmdmg, alse, for-the tinres and places. of hnid-

f 1&2&, eRE ‘pt that Ei

9 : — Circuit.
The. rec:urd of the lﬁlstmct ‘Coitrt of the Maine Dis-
trmt m the Flrst Vn}ume, on the ﬁrst page, begms W;ﬂl
g - Sewall’s m

ﬂw dxstnct ams !
term was held

’T;ténmh ‘was ‘;fs-' foréman.

mﬂnﬂd The first sase* ﬁmed was

Tylﬁr .and :fnuiad th& *valua_;nf th
"I‘h:ee Gnurt ihan prﬁc&ﬁed to

begnn in: iha Siaﬁe Cuurt Housa; buf:, on aucaunt af ﬂm
5 e in attenﬂasnce, :t was -adjow 'etl




ADDRESS OF JUDGE HALE 5

Haggett's Hill. His tase was the first capital cage

gver tiigd I a Federal ‘Court in The United States: Hig
execution was—-so: f I can find~~the ﬁrst exeécution
of a -oriminal; convicted in a Federal Cqurt This
trial of Bivd is vreaf theinosteelebrated trials ih & Maine
Court. In the Historieal Society Records Jossph Wil-
liamson has & paper descnhmg it ‘and other capital
trials in Maine before l;h 88 ;

In 1778 '‘Congress. :
all maritime causes, i
districts, ‘Southern; thdle am:l Nart:hem, the ;last-

embnar_:ed ree (f.as‘ﬁern count:es, ank, Gumben!andf

',Rwar, ami ne:ihﬁm:“the murder«ers ner i?he PErSOn kﬂled

e e
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ever frequented any divine worship,” Nobedy whu
€ o 1o meetmg had any shanca for lus hfe 10 .4

mthm httie more than a_ el | : ]
and o judgment against. Portlandz menl fcr pmsemximg
the slave trade,

In 'IVSQ duﬁng the gear of Davad Sewall’s life
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he said that, sometimé, some ardent politician would
lead Maine from Massachusetts. and *leave her a Staie
below medioerity in the TJ

In Flander's “Lives
rasxdence Mﬁf‘ ne: is ahr_

-Chief Jusiices,” Cushing's
ed as éxten ﬁmg_;-fmm same-

ehuseﬂ:s Snpenor Cam‘t in 17‘71 As to his: Chief Jushce-
ship, the writer says:

“As Cus"mg never aﬁtp{ally presxded a8 Chtef

wh ex be dzschargad his dﬂtlﬁs ‘He was in. -'a"ﬁ
Chigel Justice.™

THE EABLIEST MAINE JUDGES
Yau have askad _me __ t_o talk m y'au aibuut. thmgs that

kam Géfgas, with cﬂmmrssmns o ‘Vmeé, .:mhard Bnnv-‘
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thon, Thomas Cammock, Heory Joscelyn, Thomas
Purchase, Edward Godfrey and Thomas Law;s, a8 Jndges,_
or, ds they weré then caﬂeﬂ, f‘Cuunc;ﬂﬂrs
had leg:slatwa, as we’ll judicial power; it a:_ra;gnady
' ishet 8 6ff.an§es_ At first it

mmd Gﬂrgeg 'and wag nf
 county of Devon, Hemry
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Josselyn ‘had been in the country from six to nine
years, was of gcad family, ‘thie son, of Sir Thomas
Josselyn of Kent, and was placed in responsible
po itions as early as 1684 in' New Ham e and
e and continusd ‘to sustain his character in
fortunes, a8 g pro ,jm_eﬁt actor in .Otr Pro-
Vi affairs, until aftar His fleath m 1682, Bom—
thon svas here i 0
territory on ihe
. braged it the town

caumﬂlﬂr,
pohtmal aﬁauts

Gi gﬁs, m:l WIﬁﬂh he
erecting amw house:
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saying: “That which has been is now, and that which
is to be hath alresdy been,” The gerin. of all liquor
laws was-in this old Mame Iaw of March 29th;, 1636.

“I1 is ordéred that any man that doth sell strong
liquor or ‘wyne, shall suffer his meighbor, laborer or
sarvant ’:n c(mim’ue dmﬂang I the hnuser exe’ept

the sald -aﬂense he:;ug seez;e by onE Justmﬁ of ‘the
peace, within. his limiis, or constable, or proved
by tew witnesses: before: a justice of ‘the peare, such
seller of strong liguor or wyne shall forfeit for every
pifense, tentie: shxlhngs.”

Wﬂhamson says that tlw C.harter of Gﬂrges.‘was a model‘a
eSpee:aﬁy wﬁan it became assimilated to. Colonial usages
assactmsetts in 1691, under the Charter

é’llsgossessmg ’hlm ut‘ hm ‘house: and:
ar ._’hzrmnd’s Isiand, and

ﬁn& for the p}amh 56 :
-;‘g— nre am-es x_sr thareabnuis, jeynmg 3 _;'?_ I ﬂm
; g el "‘ty'-@-pounds sterling ;e—r damage;

e - gost2of couris:™

hen eallﬁd

rs m}w Pmsﬁau .
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gonne;,” which Cleeve held by patent. giver by the English
‘Crown in 1637. Winter claimed ‘it in behall of the
‘Trelawney interests, on the ground -of his title of 1831,
;abtamed fmm thta-.r Enghs’h Cra‘wn_ through Gnges
' . y Gasco.”  Cleeve. in-
ter urged that {ha -

hls patent meIu’de what is now the G;ty nf Furﬂand

and the land out te, and beyond, Martin’s Point. Cleeve
prevailed. Then followed an atiempt on the part of
Wmter to 1mp&acﬁ the jury. Same pﬂi‘tlﬁn of the
' V ' Gieeve

orthe. Portlané Peninsula.
I this provincial court, held in:a little house-in Saco,
nnarly three hundmd years agu, an. Engksh ﬁaunal

‘between the Claeve mterests and thﬁ Tmlawnay in-
terestss X ‘ o
et taxes dnd tried for all
John Bo ython, the
) 'rs, 0.-be an. “oui:iaw

: E it T ry
~who migrried | he daughler of Wi
Habart Im-dan was: the fi

g1l over t“he Enunirg, Al
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the-Jordans are his descendants. So were Chief Justice
Peters and Chief Justice: Wiswell, He was- also the
angestor ‘of the wife. and childréen of - the writer of this
paper. Robert Jordan was a devout churchman ‘and
Ro:yahst, and was ‘mvgr recancxled to Lhe Massachu—.

paam or VR & w:th the Cae
. gm'pﬁse of enlargmg 1. lie us
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the church. As late as 1803 *tha town of Turger voted
in town meeting i T nrovided
hﬁ wﬂI preach I
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greater change in the habits of men than anything which
hisd ‘ever happened, wers still far in the future. The
winds still bore the traffic of the world across the great
ocedl, Fulton’s stéamboat had toiled up the Hudson
in 130 1 hiit no. stemboat appdared -in Maing for more
than & deeade. - Tt-was ot 1842 that 4 steam rail-

Ty

road began tozaperate _het“ den Parﬂaﬁ aﬁd Pnrtsznouth<

gﬂces for: the Maine Dlsﬁiei‘
mouth around the marshes; °
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Jesse Appletpn an& William' Allen, both presidents of
0" ~ Wit fvarse and prose. Enoch Lineoln
, poem The Village, in 1816, Long-
f&ﬂow and Haw_— otne and Willis were boys in their
teens. John. Neal, of Portland; was perhaps ‘the best
known Mpaine writer at the txme, both of -prose and‘
Verse. We reahze haiw short the century has be 1! :
we thmk . '

CIn s times how did it happen that there
w&re ;Maine men fitted to do the constructive work of
organizing the new State of Maine and of fulfilling: the
great duties put upon them? It 4id not merely happenﬂ_,
'I’a aid the frnds af andmn ._;e:slle e -_ami of

ments of certam sn-‘cailed grammar : schools in saveral
towns of Maine.

‘ ble, 1

aitex:ward, Fryehnrga.ﬁ,eadem-. wis 2 -exarx

Danmi Wabster taugh just after he left noltegg Many
: of 'tmm “taﬂght thesa aﬁademrea.

erninexn e éhﬁr:a m‘ thess
oF us: got. our early ir . cannot
what: tI e:F-Stata e:}f Mﬁama wmﬂfl hs:sfa heen m ﬁu’f, ﬂmse
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‘not perhaps so much naaed thﬁ country Mademy But we

'..aeade‘my It had o :1 oW ruiés ‘that kept. the' Imght
boy ‘back on the lige ’Wiﬂ't the dull boy. Tha laggard
gol. beip and cour

lessons like a. devourin; -ﬂa e _.and ﬁtted for nollage fm
prepared himiself to become #
Gm‘uld eam mnney o 911

-W?m antf Juﬂaés and gover-l
1£ it had not
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the open door battered by the winds of yeats and. look-
ing out upon the snowy hiils of wintes, and, in summer;
upon the green fields full of buttercups and strawberries.
Here in the district school Lhe coi ge touched and tanght
the outside ‘World. ‘The uiig' collegian (as he was
giways called) kept ‘the ¢ school, bosrded around,
and got ‘his life-long id u;pun the insfitutions of his
coutitry; he gave gmw ay in. re'turn-~ All of the boys,

fig; i start in ﬁtﬂng ‘fm“

amund ih;e epen ﬁre.,'m the mizmate. hamﬁ' ﬁcam of &
Winter evemng‘

j -éjmd,; ofs:mh i he
young apostles-he.”
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‘M. Sewsll graduated from-Harvard in 1755, 2 classiate
of John Adams. At the time of his appointment, he
liad alrexdy begn, sinee 1777, Judge of the Massachusetts
Snpenor urt of Jud matnre the Caurt of ﬁnal resc:irt

Tha Sewal! famﬁyk desegnd;eﬂ from an old English
fartiily; and had been well known since the time of the
Norman Congiest, He_nry- Sewall, in 1&07; was a hnen

Samuel Sewal L the:
He was cﬁ‘ ; "f the




ADDRESS OF JUDGE HALE ' 89

and Mellen. He did his part g5 a citizen of Maine.
For many years he was President of the Board of Over-
geers of Bowdoin College, and active in all matters per-
taining to the college. Bowdoin students are still
rece;vmg his benefaction in the Sewall Prize. His
portrait is in the college llhrmry« He was recognized as
one of the mest prominent .citizens of Maine, Before
he went upon the he was one of six lawyers - who
vere: raised to “the egreg of Barrister by ‘the Honorible
Benchiers of thé Inpei Temple of London, the ol;hers-
being Johii Gardiner, William ‘Cushing, Thet
Bradbury, David Wyer and William Wetm:
Judge Sewa"lk a&mmisteféd his office as

lght‘y 'wd.hhe rasxgﬁai his jnﬁge:,
z&lbmn Keﬂ‘.h Parﬂs, then

Mﬂina boy, Imm
et who wers

: 5pg 'hm aarly hfe- on his father's
t ‘ta the tﬂw,n snhﬂe’is; _He gra&uated t.;

a& w"’ Cnunty Attomay '
was g Repr

accept the office of , ‘He ‘takes the
palm: s a hold :  giatidson: records in.
the Maine Historical Sonxety Hemrﬂs that:
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“%1 1819 he was chosen s member of the com-
mission te form a copstitution for the New State;
thén seeking admission. inte the Union, and took
4. provident part in ihe proceedings #nd. debates
of that body: He was afterwards made Judge
of Probate for Cumberlind County, under the
new regime, and whxie hoidmg this pcsit:mn wag

a i d ;a

x:harge of his duties ‘hefore he had attalned: the age
of thlrty—threeh He. was reelected as ,gwemor for
five successive terms.

“In 1827 he was ’apﬁumted “t.o the Umieﬂ _Staf:es

ses of Bmd{ﬁn ﬁallage,k sarvmg on
I _,,ss Mellen, AShur War:m A

i e wis ot long

}f:.'”made 8 goad judge, 3l
distinet and distinguished

-enouglyon-the beneh to attain 4
judicial caresr,
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After the refirement of Judge Pards from the District
Bench Ashur Ware was appumted District Juﬂge, m
February; 1822, and held the aﬁix:e uutil his remg ion-
on -accound £ -"1:"
memorah'le

faine, he was thg ﬁr—sf S&sretafy
‘been. an editor of a political
i ‘,’;ds was echtor qf‘ {he ‘Bas; mo.

Mame, in fhe wlle::ﬁons
Joseph. Wﬂliam‘ stys that M

borr %ﬂ and that J‘udge Wares pfref"
» of Maine Historical Societ;

:appmnieﬁ fus :
lltﬁmry mEn ar

' '.Iu&ge Warer
s nnmpeiled 1 gely u@ﬂn_hxs.

a QWIL rasnurces o




92 AFTERNGON SESSION

pealed to -his scholarly mind, asd to his imagination.
Judge Stery has sgids “The admiralty court, if it

b iorial anttquxty, as Lord Coke supposés,
it is almas, cértain that its origin can be safely-assigned
‘fo some anterior age.”

Judge Ware loved to trace this Court of Admiralty
back to. the age of ‘Edward Tirst, earlier thsn 1300, to
the tiime whed the Court of the Lord High Admiralof
England was heid ﬁrst nn s’ 'hnard as the on xez0 .5

ve i g

cwzl Iaw} and to mte he “B k" i
alty. He recagmzad it a8 the Conrt of the Ses,

'cour{: having within:
and. pot t6 bé adin
anﬂ pr" ciples-af the

Iiarhaps aven mm. han .
neg— his word

a3 iy s S

: ami ﬁﬂﬁ uf the tlda, a
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by Mr. Talbot, Judge Fox and others, His life s
sxmple and adverse tn notoriety. No religions zealot
7 akitig thought he did not
o' add 4 oufhit; fo Hi; stature. He looked with con=
. oit gnything which. would brmg publieity to the
ab office. Higface made a winning appeal-te human
sympathy in his extremie old -age; even after his mental
pqwe:s Were. dimimad and failing; it was the face of 4
23 oet. Judge Symonds used t0 say
that the world nf lawyers will remember Judge Wire.
long after the rest of us are. for)
: ‘the death of Judge Ware, Edward Fox was ap-

1pﬁij" ,d Judge in May, 1866, and served uitil his-death,
13_81 I:Ie was & graduate_ cf_ Harvard
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a carefully prepared opinion om the questwns mvolved
but said: *During the argument I have had occasion
o revise my ﬁndmgs ‘three distingt {imes on important
‘matters;” and he shawed us fiis notes which fully veri-
fied what he had said. e was 4 man of strong convics
tions, and did not h te to éxpress sharply his ‘views
upnn questmns before the jury: 1 remember onte telling
’ L judge in. _tha State Court had enforced hisown
vers upen the jury in such a manmer as lo take away
‘my chance of ohtammg a verd,mt He put on a serious
fook and said:  * _
{0 enforce: hts DWIL View,

Mr. Lodge has said that ithere was a gréat deal of
smmﬂ truth ‘in :lyrans rMarL to M;tfmrd* tha.t,

" And 'the;n Mr. Lodge ad\
y J.‘te:* beﬁause t‘hey make

H& did not, hem--
1 he' thought
. hig 'i;mng sense Gf
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attorney of Cumberland County frotii 1865 to ‘1870,
and District Attormey of the United States from 1870 to
1878, He was 4 distinguished advocafe, Possessed of
reinarkable ¢learmess of thought, and power of expres-
sion, he made a prastice of daily study of the classics
even up o his last years, and always urged upon the
young lawyers the necessity of filling their minds with
the 'admg of hrstory a;nd ,general ixterature. He attrib—

trammg “In an 'adﬂre;ss to the szmt Gmn;t' upan
‘.I'udge Shepiey, e called attentmn te: t‘hﬁ seene m Scott’ -

2 _11* ha found tha ram ald
i ofl‘.mﬂly' companmnshlp. ansi

,ary aame i greal
. In 1877

=arénment h' pictiired the gineer
duty, anﬂ by thelr seiﬁ“ﬂl Aavtion ;hrxn’gmg
: empt upon themsel -

q - yery: bold, ar @ very stohd jury to refuae Him
sa,téerﬁmt
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While upon the bench his decision was often rendered
as soon as the case ended, while his mind was fully aglow
with the case and every incident of it in his mind. At
such time his statement of the case, his grouping of the
tesiimony, the delicate preecision of his choice of words,
made a memorable presentation of the subjeci. Such
decisions showed the bent of his philosophic mind, and
his power of vivid staiement. He did his work modestly
without seeking notoriety, and without any assumption
of superior learning. He gave his opinions and de-
cisions in his own simple English so that they became
models of statemeni. Of him it may be said, as of Mr.
Langdell: '

“That the stody of the law by precept and exampls
was not mere letier—worship of authority; he did
not treat his conclusions as something te be setiled
by the enumeration of decided peoints. At the root
of all his work and making his erilicisms vital as
well as keen was the conviction that although
judicial decisions are, in our system, the best evi-
dence of the principles, yet not all decisions are
acceptabls, or ultimately accepied, the touchstone
by which particular decisions have to he tried
being prineiple.”

His style was direct and simple. He had no tricks of
speech; he did mnot strain for figures or for epigrams;

he did not approach his position by “stealthy parallels;” .

he was ioo sincere and serious to employ cheap decora-
tions of speech. He wenti straight to lhe point. Judge
Webb’s directness of speech led logically to ihe use of
wit. Emerson has defined wit to be the “genjus of the
unexpected.” I recall an instance of a flash of the un-
expecied in a case in the State court, which came to my
personal ohservation, nol many years before ‘Mr. Webb
was called to ihe bench. During the progress of the
irial a very good lawyer for the plaintiff took much
{ime in taking down evidence. At last.Mr. Webb, who

AR e
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or the defendant, could stand the delay no
Paipterand rather impatiently said: “May it please the
Court, I object to the interminable delay caused by the
. learned counse! for the plaintiff,” to which the counsel

for the plaintiff replied: “Qh, may it please the Court,
I am proceeding as rapidly as possible; you must re-
member that I take minutes.” ‘“*Minutes” returned Mr.
‘Webb, “you take hours.”

Judge Webb’s career was a memorable one and is
held in the loving memory of many who are here present.

THE CIRCUIT COURT

Géorge Foster Shepley was the first Maine man to
be Cireuit Judge. Soon after the close of the war of
the Rebellion, the business in some of the circuits had
so increased that it Decame no longer possible that the
labor of sitting on appeals with a District Judge could
" be performed by a single judge who was also charged

with the performance of duties devolving upon justices
of the Supreme Court. Congress, therefore, provided
for the appointment of one Circuit Judge for each of
the nine ecircuits; and, in December, 1869, Mr. Shepley
received the appointment for the first cireuit.

He was of fortunate birth, the son of Ether Shepley,
of Portland, who, at the birth of his son George, was
thirty years old. @The history of Ether Shepley, up to
that time, had been a part of the history of the old
Commonwealth in which he was born and had held high

 office, having been a member of its House of Representa-
tives and. a delegate te the Constitutional Convention
which created the State of Maine. He was afterwards
& United States Senator from Maine, serving from 1833
o 1836, and then resigning from the Senate to become a
. Justice of the Supreme Judicial Court of Maine, and,
. seven years laler, its Chief Justice,—the fourth Chief

Justice of Maine. e was a memorable man in Maine
history.
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I shall never forget how the venerable Chief Justice

impressed me, when I was a young man, as I saw him
aboul the streets of Portland or walking up the aisle
io the head of his pew in the State Street Church. He

was then enjoying his long term of retirement, and was

the foremost cilizen of Maine.

In an address before the Historical Society, in 1878,

Gov. Washburn alluded to Judge Shepley’s primacy
among our State worthies.

_In a striking memorial of Chief Justice Shepley, Llewllyn

Dean, formerly of Portland and afierwards of Washing-
ton, writes of him as the good, great man of Maine, not
as a mere “mouther of religious phrases, but constantly
illustrating the vitality of religion.” Mr. Dean points
out that Judge Shepley and Rev. Dr. Edward Payson
were born about the same lime and were {riends in Port-
land. This was at 2 time when Portland was a country
village on the border, and when municipalilies were
just ceasing to vote on the setiling of ministers. When
Maine was in its making, these iwo men helped to start
its history in the right direction.

Judge Shepley lived to the age of eighty-eight and
died in 1877, only a year before the death of his dis-
tinguished son, George.

George F. Shepley graduaied at Dartmouth in 1837,
and received his education in law at Harvard Law School.
IHe was engaged in the practice of his profession in Bangor
from 1840 to 1844, when he returned to Portland and
entered upon a successful praclice. He was District
Attorney from 1853 to 1861, the position which his
eminent father had occupied from 1821 to 1833. His
fame as an advocate is still a part of the history of the
Cumberland Bar. _

- Judge Clifford said of him:’

“From the character of his mind, which enabled
him to perceive the truth without much investiga-
tion, and to discrimingte error {from fact without much
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labor, he was admirably adapted to the detection
of obscure and well concealed weaknesses or fallacies
in a narrative of alleged facts, and was equally
expert in bringing the same to the light, and exposing
such hindrances 'to justice to the clear vision of
those less serutinizing and adroit.”

When the Demoerats assembled in conveation in
Charlestown in 1860, George Shepley was a member of
the convention and ore of the first 1o place the Democratic
Party in distinct opposition to the demands of the
Secession leaders. Mr. Shepley was perhaps the first
to throw the gauge of battle to the Southern champions.
Just before the convention broke up he made a stirring
speech, warning the South against insisting upon its
demands, and, in vivid seniences, showing that the Nor-
thern Democrats would no longer yield fo Southern
rule; he closed with these lines from Scott:

“There are hills beyond Peniland and lands
beyond Forth;

If there’s lords in the lowlands, theve's chiefs in
the North.”

At the outbreak of the Rebellion he accepted a com-
mission as Colonel of the 12th Maine Volunteers, raised
to form a part of the New England Division of General
Butler’s command. On the occupation of New Orleans
he was made Military Commandant of that City; and
50 administered its military and municipal affairs as
to win the respect and affection of the conquered and
embittered inhabitants and to secure the confidence of
the whole Army. His duties were both civil and mili-
tary; and in both he manifesied great prudence, energy
and ability.

President Lincoln afterewards appointed him Military
Governor of the Staie and promoted him to the rank
of Brigadier General. Upon being relieved from duty
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in Louisiana, General Sheplev reported to the Depart-
ment in Virginia, and North Carolina, and was placed
in command of the District of Eastern Virginia, where
he did eminent service, He was Military Governor of
Richmond upon its occupalion by the Union troops.
He made a brilliant eareer as a soldier, serving from the
beginning to the end of the war.

He filled the position of United States Circuit Judge
from 1869 until kis death in 1878, and did distinguished
service. e had marked judicial qualities. As an
advocate he had acquired a convineing habit of speech;
as a Judge it may be said of him, as it was of President
Roosevelt, that he was as willing-to be convinced as he
was convincing. The buoyancy and brilliance of his
mind, shown as an advocate, did not forsake him as a
judge, and he also acquired the patience and the learning
which belonged to the bench. ¥e was not legalistic;
he always had the human touech and the magnetic
faculty of making interesting everything which he ap-
proached. His elearness of vision and mechanical knowl-
edge led him to eminence in patent law. I once heard
him conduel a patenl case before a jury, the only patent
case, I think, ever iried to a jury in the Maine District.
Here his human qualities were shown. As.I listened to
his charge I could not help cbserving that he could make .
a charge to a jury in a palent case as interesting as
Macaulay’s History, or Fiske's “Beginnings of New
England.” His distinguished judicial career was cut
short after only nine years of service.

After the death of Judge Shepley, in 1879, there was
no Circuit Judge resident in Maine until after the pas-
sage of the Act of 1892, creating the Court of Appeals
to relieve the work of the Circuit Court. Judge Putnam
was then appointed Circuit Judge, by President Harri-
son, and served from that time until 1918, a period of
about 26 years. Upon the resignation of Judge Pui-
nam, Judge Charles F. Johnson was appointed to the
position of Circuit Judge, and is now rendering dis-
tinguished service in thati office.
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William ILeBaron Putnam was born in Bath in 1835,
and graduated at Bowdoin College in 1855; he practiced
law in Portland continuously from 1857 until his appoint-
ment Lo the bench. His practice was of the broadest
nature, especially in commercial law, and formed a
fitting foundation: for his judicial work. Mr. Justice
Holmes, in his brilliant book, “The Common Law,”
has said: *The life of the law has not been logic; it
bas been experience.” The public had the advantage .

of Judge. Pulnam’s stored up experience of more than

half a century. Fle was, throughout his judicial life,
the adviser of many men and women of Maine in the
carg of their estates. From 1868 to 1884 he was an
overseer of Bowdoin College, and a trustee from 1884
to the time of his death. During many vears he was
chairman of the Finance Committee. In 1885 he acted
as counsel for owners of fishing vessels seized by the
Canadian Government, and later was retained by the
United States Government in this service. In 1887 he
was appointed by President Cleveland, with Mr. Bayard,
Secreiary of State, and James B. Angel, commissioners
lo adjust a fishery coniroversy with Canada. He did
distinguished service in the presentation of a treaty
on this subject. Afterwards, during his judicial term,
he representied lhe United States under the Treaty for
the setilement of the Behring Sirait Claim, the Treaty
being concluded between Great Britain and United
States, at Washington, in February, 1896. His Iife
was devoted lo orderly, systematic, continuous labor;
by it he achieved his results. With this power of labor
and his sirong sense of justice, he was sure of a useful
and distinguished judicial career. Judge Aldrich in
his court memorial address in memory of Judge Puinam,
said: “Indusiry. was his leading charaeteristie. That
he accomplished so much, both in and outside the law,
was becaunse he systematized his work. In business
affairs, as a practicing lawyer, and as a judge, he was
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esseniially a man .of systematic labor. He was more a
man of action than of theory, or of philosophy, or of keen
calegorical analysis.”

In his memorial of Joseph H. Choate, Elihu Root said
that Mr. Cheate’s capacity for labor was the only quality
which Mr., Choate was really proud of; and that he
never regarded it as a compliment to have any reference
made to his being able to reach results without the
exercise of that power; that this is the power which
makes the lawyer. | know of ne one who ever had the
power of labor in a higher degree than Judge Putnam.
It was collosal. He never lost a minute. Fe did not
know how to rest. His ordinary summer vaeaiion was
a three days trip to the Profile House where he spent
much of that brief time looking over judicial papers.
Hig first opinion was in Beal v. The City of Somerville,
in the 50th Volume of the Federal Reporter (1892.)
It was an equity case and is still a leading authority.
From that time his opinions are found for 25 years in
188 volumes of the Federal Reporter. In 478 cases he
wrote the opinion for the Couri of Appeals, and in 44
cases he wrote opinions, either concurring or dissenting.
Besides these, there are 197 of his opinions published
in the Federal Beporter in cases in the Circnit and
District Courts. We must remember, too, that he was,
-aspecially in the early part of his judicial labors, pre-
siding over many jury trials in the various districts of
the Circuit. And then, too, he was often sitting in
equily. He always said that jury work, and sitting as
chancellor without associates, was the best traning a
judge could have. His business abilily and orderly
mind enabled him to apply the varied rules and pree-
edents of equity to the facts of a case; and so made him
an authority im equity practice. He grasped an equity
case as a business proporition. He was the ideal chan-

cellor.
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THE SUPREME COURT OF THE UNITED STATES
IN THE MAINE DISTRICT.

Nathan Clifford is the only representative Maine has
ever had on the United States Supreme Court. Chief
Jusiice Fuller was a native of Maine, but his appoint-
ment was from Illinois, the State of his residence, and
of his practice at the bar. 1 have already alluded to
Justice Cushing., Nathan Clifford was appeinted Justice
of the Supreme Court by President Buchanan in 1858,
and served uniil his death in 1881. During this time
he sat every year in the Portland Circuit. It had been
the custom, throughout the history of Maine, for Supreme
Court Justices to be assigned to this cifcuit, and to sit
in the Federal Court in Portland. Judge Story held
his last term in Portland, in 1845; and so Maine became
associated with his fame, At the October term, 1845,
Judge Woodbury of New Hampshire, sai here in the
Circuit Court; and a memorial of Judge Story, prepared
by one of his most intimate friends, Charles Stewart
Davies, of Portland, and bearing the signature of Stephen
Longfellow as president of the bar, was presented and
entered of record.

At the September Term, 1852, Judge Curtis was
preseni for the [irst time, and continued to hold terms
at Portland until 1857. Afier that, Judge Clifford was
a familiar figure in the Federal Court, and upon the
streets of Portland. His impressive, dignified presence
will always be a memory in our State. IHe was born
in Rumney, New Hampshire, in 1803, and educated at
Haverhill Academy and Hampion Academy. He moved
to Newfield, York County, in 1827, and at once entered
upon a prosperous practice. This was in the old days
of the supremacy of the Demoecratic party. In 1830,
within three vyears after entering his profession, he was
sent to the Maine Legislature, and served four terms,
during the last two of which he was speaker of the House.
Young, aspiring, popular, Mr. Clifford soon became a




104 AFTERNOON SESSION

favorite leader of his party in Maine, holding the offic:
of Atiorney General of the Stafe from 1834 to 1838
and serving two ferms in the National House from 183¢
to 1843. He was appointed Attorney General by Presi-

dent Polk, in 1848, the firsi cabinet officer Maine ever

had. Shortly after this he was sent, by President Polk,

to Mexico, as Commissioner, with powers of envoy

extraordinary and minister plenipotentiary, to exchange
ratifications of the treaty with Mexico. He was Lhus

. associated with the famous trealy of Guadalupe Hidalgo, -
by which California became part of the United States. -
His term of service in ihe Supreme Court covers the -
most stormy period of our National History. It was a

period, ioo, when the party opposed to "the political
views of Judge Clifford was in power. During this
trying time his patient industry and resolute purpose
to do right, made his services most memorable. As the
oldest Associate Justice he became president of the
Electoral Comumission of 1877, to settle the contest for
the Presidency between Hayes and Tilden. In doing
that upigue duty, he conducted the proceedings wiih
marked ability and dignity and with entire impartiality,
in spite of his unquestioned predeliction in favor of ihe
cause of Mr. Tilden for the Presidency.

Maine lawyers are most inierested in-Judge Clifford’s
iabors in the Federal Court in this Circuil. Trom the
anthority of his associales in the Circuit it appears that
at the time of his appointment and when he was assigned
1o the work of the First Circuit, the District Judges
were all well advanced in years; most of them had slight
acquaintance with the law work of the Circuif, and
could afford the Judge but little relief in disposing of
the matters pending before the Circuit Court; hence,
for many vyears, the dulies of the Circuit devolved
largely upon him; so that, after a long and wearisome
term at Washington he was generally obliged to devote
his entire vacation fo Circuit duties. His labors were
so effective that, upon questions of practice, other Cir-

’}
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cuiis looked Lo this as a guide. His New England com-
panions in the couri point out that, although Judge
Clifford had never acied as counsel in the irial of either
an admiralty or a patenl cause, before he came {o the
bench, yet he made himself a complete master of both
of these branches; and for many years the Supreme Court
regarded him as an authority upon them, as well as
upon all gquestions of practice. )

His decision in Goodman v. Simonds, 20 Howard,
342 (his first opinion) made him the leading authority
of the court on questions relating to negoliable paper.
Justice Swayne, in reviewing the opinion said that it
was absoluiely exhaunstive and conclusive, both on
principle and authority. Judge Fox observed that “it
may well be doubied if a iribunal in any country has
ever been favored with a judge who, for the same length
of time, has devoled so many hours te the laborious
duties of his office, as has Judge Clifford.”

Judge David Davis said: *Investigation to Judge
Clifford was a labor of love, and industry was a recrea-
tion.” Jefferson’s statement respecting Washington was
applicable to Nathan Clifford: “His mind was slow in
operation, being little aided by invention or imagination,
but he was sure in his conclusions.” His associaies upon
the court leaned wpon him more and more; and the
public learned to have entire confidence in his conclusions.
1t is always interesting to observe ihe little mannerisms
that have characterized strong judges. Much has been
written of Judge Lemnel Shaw’s peculiar expressions.
Judge Puinam used to be rallied upon his overworking
of the word “disenable.”” Throughout 2 number of
volumes Judge Clifford’s opinions are marked by the
persistent omission of the definite article; this seems an
affectation, but it never weakened his ample, dignified
style. There was a court-room tradition that a brother
justice, in the conference room, moved the humorous
resclution thal “Brother Clifford be encouraged to use
the definite article in moderation.”
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James W. Bradbury, a lifelong friend of Judge Clif-
ford, in an address to the Historical Society in 1881,
said of him:

“He loved legal! siudy and investigation. To
this he applied himself with the energy of a devotee.
He was wedded to the philosophy of the science of
which the legal profession is the student and the
exponent. He liked to trace the history ol judicial
decisions down through successive years and examine
the manner in which the great minds of the law
regarded the operation of those principles that
affect the relations and rights of men. He liked to
follow out these fundamental principles as they
appeared in their decisions, and to imbue himself
with their spirit.

By his power of application, his unparalleled
ability for continuous labor, and his conscientious
devotion to duty, he was enabled to accomplish his
grand life-work and achieve the character of a
great jurist. * * * #

His opinions and decisions upon the circuit, con-
tained in the four volumes of ‘Clifford’s Reports,’
edited by his son, William H. Clifford, Esq., are
evidence of the mental character, the ability and
great legal research and learning of the judge.
They embrace decisions upon admiralty, marine,
and eommercial subjects of prominent importance;
and our patent laws received his special atteniion,
and were expounded with the skill of a master in
that department of jurisprudence.

His opinions as a member of the Supreme Court
are distributed through forty-one of the volumes
of the Reports of that court. They are numerous
as well a5 long and learnmed, characterized by ex-
haustive research and ability, and a thorough exami-
nation of all the authorities bearing upon the ques-
tions under consideration.”
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Judge Clifford pervaded a court-room with the atmos-
phere of dignity and deliberation. In deseribing Rufus
Choate’s manner in the Senate, Edward Evereil said:
*“He was one of the few whose very presence in a public
assembly was a call to order.” Judge Clifford’s presence
in court was such a mandate. The younger members of
" the profession were treated by him with marked kindness
and consideration. As he drew near the close of his life
this kindly habit was even more marked. On one ccea-
sion 1 heard him address applicants for admission to
the Federal Court. These young men could never
forget the impressiveness with wlich he reminded them
of the duties before them; and that they were looking
out upon the morning of life, while he was passing into
the evening. He left his enduring impression upon the
greatest court in the world. His ability was characterized
by learning, integrity and enthusiasm for his profession.
His name will always hold a respected place in American
judicial history, and reflect high honor upon his Stale.

I have said that this address of mine is a book of be-
ginnings. I am afraid you will think it a story without
end. It has given us, a look, however, not only at ihe
annals of men, but the growth of the common law. We
have traced the common law in Lhe lives of Maine lawyers
for three hundred vears. We have seen i, in the be-
ginning, on Richmonds Island and, = little later, in an
English Court held in a humble dwelling house in Saco.
1t was sown in weakness; it is raised in power. In this
space only a glance is possible. But if there is anything
in this address Lo inspire the Maine Bar with a desire
10 be betier acquainted with the history of the early
Maipe lawyers and judges, especially in the Federal
Courts, I shall be content.

(Prolonged applause.)
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THE PRESIDENT: Genilemen: In the one hun-
dred years past many distinguished gentiemen have held
the honored posilion of Chief Justice of the Supreme
Court of Maine. None however has added greater
strength or dignity to the Court than our present Chief
Justice, who will now address you upon “A Century of
the Supreme Court of Maine,”—Chief Justice Cornish. -

(Prolonged applause, the andience rising.)
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