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INTRODUCTORY NOTES
[Updated: 8/18/11]

Q) Statutory Authority. The statutory authority for discrimination claims is as
follows: Equal Pay Act, 29 U.S.C. § 206(d) (2001) (prohibiting sex-based pay differentials); Age
Discrimination in Employment Act of 1967, 29 U.S.C. 88 621-634 (2001) (age); Civil Rights Act
of 1866, 42 U.S.C. § 1981 (2001) (prohibiting racial discrimination in the making and
enforcement of contracts); Civil Rights Act of 1871, 42 U.S.C. § 1983 (2001) (prohibiting state
action in violation of federal civil rights); Title VII of the Civil Rights Act of 1964, 42 U.S.C.
88 2000e to 2000e-17 (2001) (race, color, religion, national origin, or sex discrimination and
sexual harassment); Pregnancy Discrimination Act of 1978, 42 U.S.C. § 2000e(k) (2001)
(pregnancy); Americans With Disabilities Act of 1990, 42 U.S.C. 8§ 12101-12213 (2006),
amended by The ADA Amendments of 2008 (“ADAAA”), Pub. L. No. 110-325, 122 Stat. 3553
(2008) (disability); Rehabilitation Act of 1973, 29 U.S.C. § 794 (2001) (same). The statutory
authority for retaliation claims is as follows: 42 U.S.C. 8 1981 (as interpreted by the Supreme
Court in CBOCS West, Inc., v. Humphries, 128 S. Ct. 1951 (2008)); 29 U.S.C. § 626(d) (2001)
(ADEA retaliation provision) (for federal sector employees, 29 U.S.C. § 633a(a), see Gomez-
Perez v. Potter, 128 S. Ct. 1931 (2008)); 42 U.S.C. § 2000e-3(a) (2001) (Title VII retaliation
provision for private sector employers); Morales-Vallellanes v. Potter, 605 F.3d 27, 35-36 (1st
Cir. 2010) (noting the court has assumed that the anti-retaliation provision applicable to private
sector employers operates to prohibit retaliation in federal employment)); 42 U.S.C. § 12203(a)
(2001) (ADA retaliation provision). See also Fennell v. First Step Designs, Ltd., 83 F.3d 526,
535 n.9 (1st Cir. 1996) (Title VII retaliation) (Title VII and ADEA retaliation analysis is “largely
interchangeable”); Champagne v. Servistar Corp., 138 F.3d 7, 13 (1st Cir. 1998) (ADA
retaliation claim) ((citing Mesnick v. General Elec. Co., 950 F.2d 816 (1st Cir. 1991) (ADEA
retaliation claim)); Jackson v. Birmingham Bd. of Educ., 544 U.S. 167, 171 (2005) (employee
has retaliation claim under Title IX, 20 U.S.C. 8 1681, et seq., for action employer took because
of his complaints about discrimination in athletics).

(2) Disparate Treatment Cases. We have drafted generic instructions that should
generally be usable, with appropriate modifications, for federal employment discrimination
claims where the plaintiff claims disparate treatment based on race, color, religion, sex, national
origin or age, but we have drafted separate instructions for harassment, retaliation, Equal Pay
Act and disability discrimination claims. See, e.g., Serapion v. Martinez, 119 F.3d 982, 985 (1st
Cir. 1997) (Title VII) (“We regard Title VII, ADEA, ERISA and FLSA as standing in pari pasu
and endorse the practice of treating judicial precedents interpreting one such statute as
instructive of decisions involving another.”); EQual Employment Opportunity Comm’n v. Amego,
Inc., 110 F.3d 135, 145 n.7 (Ist Cir. 1997) (ADA) (“The ADA is interpreted in a manner similar
to Title VII, and courts have frequently invoked the familiar burden-shifting analysis of
McDonnell-Douglas in ADA cases.” (citations omitted)); Dominguez-Cruz v. Suttle Caribe, Inc.,
202 F.3d 424, 428 n.3 (1st Cir. 2000) (ADEA) (“This [Title VII McDonnell Douglas] framework
applies to Age Discrimination in Employment Act (ADEA) cases under the law of this Circuit.”);
Avyala-Gerena v. Bristol Meyers-Squibb Co., 95 F.3d 86, 95 (1st Cir. 1996) (8 1981) (“In order
to prevail under Section 1981, a plaintiff must prove purposeful employment discrimination
... under the by-now familiar analytical framework used in disparate treatment cases under
Title VII.”); White v. Vathally, 732 F.2d 1037, 1039 (1st Cir. 1984) (Title VII and § 1983)

(“[W]e have recognized that the analytical framework for proving discriminatory treatment




claims set out in McDonnell Douglas Corp. v. Green, 411 U.S. 792, 802-805 (1973), is equally
applicable to constitutional and to Title VII claims.” (parallel citations omitted)); Kvorjak v.
Maine, 259 F.3d 48, 50 n.1 (Ist Cir. 2001) (ADA) (“the standards applicable to [the Americans
with Disabilities Act and the Rehabilitation Act] have been viewed as essentially the same”).

(3) Disparate Impact Cases. These instructions are not designed for use in disparate
impact cases.

4) 1991 Civil Rights Act Partial Relief. As a result of Desert Palace, Inc. v. Costa,
539 U.S. 90 (2003), the 1991 Civil Rights Act provision allowing for partial relief in mixed
motive cases is available in Title VII cases whether the plaintiff’s evidence is direct or
circumstantial. But it may not be available outside Title VII. See Dominguez-Cruz, 202 F.3d at
429 n.4. In fact, the First Circuit has stated explicitly that partial relief is not available under
the ADEA. Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 33 (1st Cir.
2001) (ADEA). As for ADA cases, “[t]his circuit has noted, but not resolved, the question . . ..”
Patten v. Wal-Mart Stores East, Inc., 300 F.3d 21, 25 n.2 (1st Cir. 2002). Although not
discussed in any of these cases, 8 1981 and 8§ 1983 claims might also be excluded from the reach
of this aspect of the 1991 amendment for the same reasons.

(5) The First Circuit has held that Title VII does not provide for liability of individual
employees/supervisors; only lawsuits against the employer are authorized. Fantini v. Salem Sate
College, 557 F.3d 22 (1st Cir. 2009). The same is true for Title | of the ADA. Roman-Oliveras
v. Puerto Rico Elec. Power Auth’y, F.3d _ , 2011 WL 3621548, at *7 (1st Cir. Aug. 18,
2011). The question remains open as to certain other federal statutes. See generally Henry P.
Ting, Note, Who's the Boss?: Personal Liability Under Title VII and the ADEA, 5 Cornell J.L. &
Pub. Pol’y 515 (1996). Sections 1981 and 1983 do not use the same “employer” language and
therefore do not share this restriction on individual liability. Injunctive relief in the form of
“backpay” is not available against an individual capacity defendant. Negron-Almeda v.
Santiago, 528 F.3d 15, 26 (1st Cir. 2008) (“It is settled law in the federal courts that backpay as
such cannot be awarded against a defendant in his or her individual capacity.”). However,
compensatory damages are available against an individual capacity defendant, and “[p]roperly
proven, those damages will equal the grand total of the plaintiff’s aggregate lost wages and
benefits.” 1d.

(6) Respondeat Superior in 42 U.S.C. 88 1981 and 1983 Cases. Section 1983 does
not allow recovery on respondeat superior theories of liability. See Voutour v. Vitale, 761 F.2d
812, 819 (1st Cir. 1985) (8 71983) (“The Supreme Court has firmly rejected respondeat superior
as a basis for section 1983 liability of supervisory officials or municipalities.” (citing Monell v.
Department of Soc. Servs., 436 U.S. 658, 691, 694 n.58 (1978) (8§ 1983))); see also Aponte Matos
v. Toledo Davila, 135 F.3d 182, 192 (1st Cir. 1998) (8 1983) (“Supervisory liability under
8 1983 ‘cannot be predicated on a respondeat superior theory, but only on the basis of the
supervisor’s own acts or omissions.’”).

The availability of respondeat superior liability in 8 1981 cases depends on the identity of
the defendant. Because the remedial provisions of 8 1983 “provide[] the exclusive federal
damages remedy for the violation of the rights guaranteed by 8 1981 when the claim is pressed
against a state actor,” Jett v. Dallas Indep. Sch. Dist., 491 U.S. 701, 731-32 (1989) (8§ 1981 and




1983), there is no respondeat superior liability in 8 1981 cases involving governmental
defendants. The Ninth Circuit has held that the 1991 amendments to the Civil Rights Act created
an implied cause of action against state actors under 42 U.S.C. § 1981. In reaching this holding,
the court concluded that the 1991 amendments statutorily overruled Jett’s first holding: that a
8§ 1981 claim for damages against a state actor must be brought under § 1983. Fed'n of African
Am. Contractors v. City of Oakland, 96 F.3d 1204, 1205 (9th Cir. 1996). But see Bolden v. City
of Topeka, 441 F.3d 1129, 1136-37 (10th Cir. 2006) (disagreeing with the Ninth Circuit’s
conclusion, holding that Jett is still good law, and collecting cases). But the Ninth Circuit also
held that with the 1991 amendments Congress intended to preserve Jett’s second holding: that a
§ 1981 plaintiff who sues a municipality may not rely on the doctrine of respondeat superior.
Fed’n of African Am. Contractors. 96 F.3d at 1215. The First Circuit has not addressed whether
the 1991 amendments impacted either of Jett s holdings.

Section 1981 cases against non-governmental defendants, on the other hand, are not
governed by the § 1983 remedial provisions, and therefore respondeat superior theories of
liability are available. See Springer v. Seaman, 821 F.2d 871, 881 (1st Cir. 1987) (8§ 1981)
(“Unlike § 1983, § 1981 contains no limitation to actions taken under color of state law, and its
legislative history evidences no intention to reject the ordinarily applicable respondeat superior
liability or to impose the strict causation requirements of 8 7/983.”), abrogated in part by Jett,
491 U.S. at 731-32 (although § 1983 provides the exclusive remedy for § 1981 cases against
state actors, § 1981 claims against private actors are not governed by § 1983 rules); see also
Fitzgerald v. Mountain States Tel. & Tel. Co., 68 F.3d 1257, 1262-64 (10th Cir. 1995) (§ 1981)
(analyzing 8 1981 defendant’s liability under respondeat superior theory); Cabrera v.
Jakabovitz, 24 F.3d 372, 385-88 (2d Cir. 1994) (8§ 1981) (same). In Cerqueira v. American
Airlines Inc., 520 F.3d 1, 19 (1st Cir. 2008), the First Circuit noted that “the Supreme Court has
not addressed the scope of any respondeat superior liability in § 1981 claims generally and we
need not do so here.” (footnote omitted).

For a discussion of the substantive standards that apply in § 1983 supervisory liability
cases, see Excessive Force Instruction 1.1 note 3.




1.1 General Discrimination: Pretext!
[Updated: 8/24/11]

Pattern Jury Instruction

[Plaintiff] accuses [defendant]? of [protected characteristic]® discrimination in violation of
federal law. To succeed on this claim, [plaintiff] must prove by a preponderance of the evidence
that [defendant] took adverse employment action against [her/him] because of [protected
characteristic].*

*{An “adverse employment action” is one that, standing alone, actually causes damage, tangible
or intangible, to an employee. The fact that an employee is unhappy with something his or her
employer did or failed to do is not enough to make that act or omission an adverse employment
action.® An employer takes adverse action against an employee only if it: (1) takes something of
consequence away from the employee, for example by discharging or demoting the employee,
reducing his or her salary, or taking away significant responsibilities; or (2) fails to give the
employee something that is a customary benefit of the employment relationship, for example, by
failing to follow a customary practice of considering the employee for promotion after a
particular fPeriod of service.” An adverse employment action by a supervisor is an action of the
employer.”}

[Plaintiff] need not show that [protected characteristic] discrimination was the only or
predominant factor® that motivated'® [defendant]. In fact, you may decide that other factors were
involved as well in [defendant]’s decisionmaking process. In that event, in order for you to find
for [plaintiff], you must find that [she/he] has proven that, although there were other factors,
[she/he] would not have been [specify adverse action] without the [protected characteristic]
discrimination.™

An employer is free to [specify adverse action] an employee for any nondiscriminatory reason
even if its business judgment seems objectively unwise.*> But you may consider the
believability of an explanation in determining whether it is a cover-up or pretext for
discrimination. In order to succeed on the discrimination claim, [plaintiff] must persuade you,
by a preponderance of the evidence, that were it not for [protected characteristic]
discrimination,™ [she/he] would not have been [specify adverse action].*

B{[Plaintiff] is not required to produce direct evidence of unlawful motive.’® You may infer
knowledge and/or motive as a matter of reason and common sense from the existence of other
evidence—for example, explanations that you find were really pretextual. “Pretextual” means
false or, though true, not the real reason for the action taken.}

! After Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003), there likely will be little demand for this
instruction in a Title VII case, because the mixed motive instruction, 1.2, is less demanding of a plaintiff. For cases
other than Title VII, however, this instruction may remain viable. If the pretext case reaches the jury, there is no
reason to instruct on McDonnell Douglas burden shifting; that procedure for summary judgment and judgment as a
matter of law is likely only to confuse jurors. See Dominguez-Cruz v. Suttle Caribe, Inc., 202 F.3d 424, 429-30 (1st
Cir. 2000) (ADEA) (expressing skepticism about whether the direct/circumstantial and the McDonnell Douglas
(continued next page)




approaches are really very “helpful” and stating that appellate analysis after trial looks instead at “whether the
totality of the evidence permits a finding of discrimination”); White v. N.H. Dep’t of Corrections, 221 F.3d 254, 264
(1st Cir. 2000) (Title VII) (finding no error in refusal to give explicit instruction on pretext where the instruction
presented to the jury focused on “‘[t]he central issue, which the court must put directly to the jury, ... whether or
not plaintiff was discharged because of [protected conduct]”” (internal quotations omitted) (quoting Loeb v. Textron
Inc., 600 F.2d 1003, 1017 (1st Cir. 1979) (ADEA))); Zapata-Matos v. Reckitt & Colman, Inc., 277 F.3d 40, 45 (1st
Cir. 2002) (Title VII) (“the ultimate question is not whether the explanation was false, but whether discrimination
was the cause of the termination™); Sanchez v. P.R. Qil Co., 37 F.3d 712, 720 (1st Cir. 1994) (ADEA)
(“[W]hen . . . an employment discrimination action has been submitted to a jury, the burden-shifting framework has
fulfilled its function, and backtracking serves no useful purpose. To focus on the existence of a prima facie case
after a discrimination case has been fully tried on the merits is to ‘unnecessarily evade[] the ultimate question of
discrimination vel non.”” (quoting U.S. Postal Serv. Bd. of Govs. v. Aikens, 460 U.S. 711, 713-14 (1983) (Title
VI1))). In Loeb, the First Circuit announced:
McDonnell Douglas was not written as a prospective jury charge; to read its
technical aspects to a jury, . .. will add little to the juror’s understanding of the
case and, even worse, may lead jurors to abandon their own judgment and to
seize upon poorly understood legalisms to decide the ultimate question of
discrimination. Since the advantages of trial by jury lie in utilization of the
jurors’ common sense, we would have serious reservations about using
McDonnell Douglas if doing so meant engulfing a lay jury in the legal niceties
discussed in this opinion.
600 F.2d at 1016. Moreover, using McDonnell Douglas can result in error unless great care is taken to conform it to
the facts of the case. See, e.g., Rodriguez-Torres v. Caribbean Forms Mfr., Inc., 399 F.3d 52, 58-59 (1st Cir. 2005).
2 In Title VII cases, “the terms ‘employer’ and ‘employee’ are to be defined with reference to common law
agency principles.” Delia v. Verizon Communications, Inc.,  F.3d __, 2011 WL 3688995, at *3 (1st Cir. Aug. 24,
2011) (internal quotes omitted). “[T]he principal guidepost” is “‘the common-law element of control [by the
putative employer over the putative employee].”” 1d. An instruction on this issue may be given when there is a
dispute about whether the plaintiff is the defendant’s employee. See id. at *2-4; Lopez v. Massachusetts, 588 F.3d
69, 83 (1st Cir. 2009).
® This instruction is designed for race, color, national origin, religion, sex, pregnancy or age discrimination
cases. The ADEA’s prohibition against age discrimination is limited to “individuals who are at least 40 years of
age.” 29 U.S.C. § 631(a) (2001). The Introductory Notes at the beginning of these instructions outline the statutory
basis for each of these claims. For sexual harassment cases, see Instructions 2.1-2.3. For disability discrimination
cases, see Instruction 3.1. For Equal Pay Act cases, see Instruction 4.1. For retaliation cases, see Instruction 5.1.
* The following language may be used in a pregnancy discrimination case:
Under federal law, employers must treat women affected by pregnancy the
same, for all employment-related purposes, as other persons not affected by
pregnancy but similar in their ability or inability to work. Concern for their
safety or that of their unborn children is no justification for different treatment.
Safety is a justification only when pregnancy actually interferes with an
employee’s ability to perform her job.
See Int’] Union, United Auto., Aerospace and Agric. Implement Workers v. Johnson Controls, Inc., 499 U.S. 187,
204 (1991) (Title VII) (“Our case law, therefore, makes clear that the safety exception is limited to instances in
which sex or pregnancy actually interferes with the employee’s ability to perform the job.”). In Chevron U.S.A. Inc.
v. Echazabal, 536 U.S. 73, 76 (2002), the Supreme Court held that, under the ADA, concern for an employee’s own
health is a permissible criterion in employee screening. In light of Johnson Controls, any policy seeking the benefit
of Chevron would have to be facially neutral, and not single out pregnant women. See also Smith v. F.W. Morse &
Co., 76 F.3d 413, 424-25 (1st Cir. 1996) (“At bottom, Title VII requires a causal nexus between the employer’s state
of mind and the protected trait (here, pregnancy). The mere coincidence between that trait and the employment
decision may give rise to an inference of discriminatory animus, but it is not enough to establish a per se violation of
the statute. . . .” (internal citation omitted)).
® This bracketed paragraph may be used in cases where there is a dispute about whether the action that the
defendant allegedly took against the plaintiff constituted an adverse employment action. Although this question, if it
arises, is one for the jury, see Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001)
(continued next page)




(ADEA) (jury could find that plaintiff who was given a raise but assigned less challenging, largely menial
responsibilities suffered an adverse employment action), in most cases the dispute will be about whether the
defendant’s challenged conduct was motivated by discriminatory animus, not whether it amounted to an adverse
employment action. If there is no dispute about whether the alleged conduct, if proven, would constitute an adverse
employment action, the bracketed paragraph may be deleted and the words “took adverse employment action
against” in the second sentence of the first paragraph may be replaced by a brief description of the adverse
employment action the defendant allegedly took.

® Blackie v. Maine, 75 F.3d 716, 725 (Ist Cir. 1996) (FLSA) (“[T]he inquiry must be cast in objective
terms. Work places are rarely idyllic retreats, and the mere fact that an employee is displeased by an employer's act
or omission does not elevate that act or omission to the level of a materially adverse employment action.”). Blackie
uses the term “materially adverse employment action,” but does not define the term (or, more precisely, the
significance of the word “materially”) beyond what is included in the text of this instruction. Three other cases also
use the modifier “materially” when discussing adverse employment actions, but none of these cases indicates that a
materially adverse employment action is different from an adverse employment action. Marrero v. Goya of P.R.,
Inc., 304 F.3d 7, 23 (1st Cir. 2002) (Title VII sexual harassment retaliation); Simas v. First Citizens’ Fed. Credit
Union, 170 F.3d 37, 49-50 (1st Cir. 1999) (Federal Credit Union Act; whistleblower retaliation) (applying Title VII
definition of adverse employment action); Larou v. Ridlon, 98 F.3d 659, 663 n.6 (1st Cir. 1996) (First Amendment
political discrimination) (applying, with reservation, Blackie definition of adverse employment action).
Furthermore, none of these cases uses the term “materially adverse employment action” exclusively; all the cases
describe employment actions as “materially adverse” and “adverse” interchangeably. Other employment
discrimination cases decided after Blackie have referred to adverse employment action without the modifier
“materially.” See, e.g., Straughn v. Delta Air Lines, Inc., 250 F.3d 23, 33 (1st Cir. 2001) (Title VII and § 1981);
Suarez v. Pueblo Int’l, Inc., 229 F.3d 49, 53-54 (1st Cir. 2000) (ADEA); White v. N.H Dep’t of Corrections, 221
F.3d 254, 262 (1st Cir. 2000) (Title VII).

" Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996) (FLSA). This definition is generalized because
“[d]etermining whether an action is materially adverse necessarily requires a case-by-case inquiry.” 1d. There is
little explicit guidance in the case law about what constitutes an adverse employment action. In Burlington Northern
& Santa Fe Railway Co. v. White, 548 U.S. 53, 62 (2006), a case interpreting Title VII’s antiretaliation provision,
the Supreme Court distinguished the antiretaliation provision from Title VII’s “substantive” antidiscrimination
language in part by noting that the words of the substantive provision “explicitly limit the scope of that provision to
actions that affect employment or alter the conditions of the workplace.” The Court held that Title VII’s
antiretaliation provision was not so narrow. See infra 5.1 note 8. In the majority of cases, the court does not
explicitly analyze whether the challenged conduct constitutes an adverse employment action, presumably because
certain actions, such as layoffs, salary reductions, and demotions, are generally recognized as adverse employment
actions. See, e.g., Straughn v. Delta Air Lines, Inc., 250 F.3d 23 (1st Cir. 2001) (Title VIl and § 1981)
(termination); Rodriguez-Cuervos v. Wal-Mart Stores, Inc., 181 F.3d 15 (1st Cir. 1999) (Title VII) (demotion);
Mullin v. Raytheon Co., 164 F.3d 696 (1st Cir. 1999) (salary reduction) abrogated in part on other grounds by Smith
v. City of Jackson, 544 U.S. 228 (2005); see also Welsh v. Derwinski, 14 F.3d 85, 86 (1st Cir. 1994) (ADEA)
(“Most cases involving a retaliation claim are based on an employment action which has an adverse impact on the
employee, i.e., discharge, demotion, or failure to promote.”). In some cases, the court has defined what actions are
insufficient to constitute an adverse employment action by upholding a trial court’s conclusion that the defendant’s
conduct was not, as a matter of law, actionable. See, e.q., Marrero v. Goya of P.R., Inc., 304 F.3d 7, 24 (1st Cir.
2002) (“minor, likely temporary, changes in . . . working conditions,” extra supervision and probationary period in
new post); Hernandez-Torres v. Intercontinental Trading, Inc., 158 F.3d 43, 47 (1st Cir. 1998) (Title VII) (plaintiff
was subjected to increased email messages, disadvantageous assignments and “admonition that [he] complete his
work within an eight hour [day]”); Blackie, 75 F.3d at 726 (plaintiffs claimed defendants refused to negotiate a “side
agreement” to supplement their employment contract); Connell v. Bank of Boston, 924 F.2d 1169, 1179 (1st Cir.
1991) (ADEA) (plaintiff who had already been fired and whose severance package was already calculated was
forced to leave office two weeks early). In another class of cases, the court held that the challenged employment
action could constitute an adverse employment action by either upholding a jury verdict for the plaintiff, see, e.qg.,
White v. N.H. Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir. 2000) (Title VII) (“ample evidence” of adverse
employment action where plaintiff was harassed, transferred without her consent, not reassigned to another position,
“and ultimately constructively discharged”), or holding that the defendant was not entitled to summary judgment on
this issue, see, e.g., Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001) (ADEA)
(continued next page)
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(plaintiff given standard salary increase but assigned less challenging, largely menial responsibilities); DeNovellis v.
Shalala, 124 F.3d 298, 306 (1st Cir. 1997) (Title VII) (plaintiff given five month assignment to job for which he had
no experience and deprived of meaningful duties); Randlett v. Shalala, 118 F.3d 857, 862 (1st Cir. 1997) (Title VII)
(defendant refused to grant plaintiff a hardship transfer); see also Simas v. First Citizens’ Fed. Credit Union, 170
F.3d 37, 48, 50 (1st Cir. 1999) (Federal Credit Union Act; whistleblower retaliation) (plaintiff given negative
performance evaluations and deprived of responsibility for major account) (applying Title VII definition of adverse
employment action).

® In Foley v. Commonwealth Electric Co., 312 F.3d 517, 521 (Ist Cir. 2002), the court states that “this
instruction optimally should have been included in the charge.”

% See Carey v. Mt. Desert Island Hosp., 156 F.3d 31, 39 (Ist Cir. 1998) (Title VII) (instruction “requiring [a
verdict for the defendant] if any reason other than gender played, however minimal, a part” in the challenged
employment decision places too heavy a burden on plaintiff); see also Hazen Paper Co. v. Biggins, 507 U.S. 604,
617 (1993) (ADEA) (“Once a ‘willful’ violation has been shown, the employee need not additionally demonstrate
that the employer's conduct was outrageous, or provide direct evidence of the employer’s motivation, or prove that
age was the predominant, rather than a determinative, factor in the employment decision.” (emphasis added)).

1% Although there is dispute about the propriety of the use of the term “a motivating factor,” the First Circuit
does not appear to be troubled by the word “motivated” when used by itself. See, e.g., Straughn v. Delta Air Lines,
Inc., 250 F.3d 23, 34 (1st Cir. 2001) (Title VII and § 1981) (citing Santiago-Ramos v. Centennial P.R. Wireless
Corp., 217 F.3d 46, 54 (1st Cir. 2000) (Title VII) (“termination was motivated by [protected characteristic]
discrimination”)).

' In Staub v. Proctor Hosp.,  U.S. 131 S. Ct. 1186 (2011), the Supreme Court dealt with so-called
cat’s paw liability under the Uniformed Services Employment and Reemployment Rights Act—according to the
Court, “very similar to Title VII” in its use of the phrase “a motivating factor in the employer’s action.” The Court
held that “if a supervisor performs an act motivated by antimilitary animus that is intended by the supervisor to
cause an adverse employment action, and if that act is a proximate cause of the ultimate employment action, then the
employer is liable” even if the supervisor who ultimately took the adverse action did not share the discriminatory
animus. 1d. at 1194. The principle seems applicable generally to employment discrimination cases. The Court
expressed no view about liability “if a co-worker, rather than a supervisor, committed a discriminatory act that
influenced the ultimate employment decision.” 1d. at n.4.

12 Webber v. Int’l Paper Co., 417 F.3d 229, 238 (1st Cir. 2005); Thomas v. Eastman Kodak Co., 183 F.3d
38, 64 (1st Cir. 1999) (Title VII) (citing Smith v. Stratus Computer, Inc., 40 F.3d 11, 16 (1st Cir. 1996)) (Title VII)
(“Title VII does not grant relief to a plaintiff who has been discharged unfairly, even by the most irrational of
managers, unless facts and circumstances indicate that discriminatory animus was the reason for the decision.”); see
also Feliciano de la Cruz v. El Conquistador Resort and Country Club, 218 F.3d 1, 8 (1st Cir. 2000) (Title VII)
(proof that decision is unfair “is not sufficient to state a claim under Title VII”’); Rodriguez-Cuervos v. Wal-Mart
Stores, Inc., 181 F.3d 15, 22 (1st Cir. 1999) (Title VII) (“Title VII does not stop a company from demoting an
employee for any reason—fair or unfair—so long as the decision to demote does not stem from a protected
characteristic.” (citations omitted)); Mesnick v. General Elec. Co., 950 F.2d 816, 825 (1st Cir. 1991) (ADEA)
(“Courts may not sit as super personnel departments, assessing the merits—or even the rationality—of employers’
nondiscriminatory business decisions.” (citations omitted)). Other circuits have said that subjectivity in an
evaluation is not itself grounds for challenging the evaluation as discriminatory. E.g., Vaughan v. Metrahealth Co.,
145 F.3d 197, 204 (4th Cir. 1998) abrogated in part by Reeves v. Sanderson Plumbing Prods., Inc., 530 U.S. 133
(2000); Hutson v. McDonnell Douglas Corp., 63 F.3d 771, 780 (8th Cir. 1995); Haskell v. Kaman Corp., 743 F.2d
113, 119 (2d Cir. 1984).

3 Case law talks about the “true reason,” “determining factor,” “determinative factor” and “motivating
factor,” sometimes using the definite article “the” and sometimes using the indefinite article “a.” The debate recalls
causation analysis in tort law with many of the same ambiguities. What does seem clear, however, is that “but for”
causation is the standard in pretext cases. Hidalgo v. Overseas Condado Ins. Agencies, Inc., 120 F.3d 328, 332 (1st
Cir. 1997) (ADEA) (citing Mesnick v. General Elec. Co., 950 F.2d 816, 823 (1st Cir. 1991) (ADEA)); see also
Thomas v. Eastman Kodak Co., 183 F.3d 38, 58 (1st Cir. 1999) (Title VII) (“The ultimate question is whether the
employee has been treated disparately ‘because of [the protected characteristic].””); Price Waterhouse v. Hopkins,
490 U.S. 228, 262 (1989) (Title VII) (“Thus, I disagree with the plurality's dictum that the words ‘because of” do not
mean ‘but-for’ causation; manifestly they do.”), abrogated in part on other grounds by statute as stated in Gross v.
FBL Fin. Servs.,  U.S. |, 129 S. Ct. 2343, 2352 n.5 (2009); Ward v. Mass. Health Research Instit., Inc., 209
(continued next page)
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F.3d 29, 38 (1st Cir. 2000) (ADA) (describing the analysis of whether the plaintiff was fired “because of” his
disability as “but/for reasoning”). We have therefore chosen to avoid the listed terms, which seem to provoke
endless debate in charge conferences, and use a simple “but for” instruction (the actual words “but for” are not used
because they are less familiar to lay jurors than to lawyers and judges). We thereby avoid the debate over those
terms as reflected in the following case law: Provencher v. CVS Pharmacy, 145 F.3d 5, 10 (1st Cir. 1998) (Title VII
retaliation) (“a motivating factor” and “played a part” are problematic phrases; defendant is liable only if
discrimination is “the determinative factor”); Carey v. Mt. Desert Island Hosp., 156 F.3d 31, 38-39 (1st Cir. 1998)
(Title VII) (The First Circuit has not yet decided whether “the ‘a motivating factor’ language in 42 U.S.C. § 2000e-
2(m) applies to all discrimination cases” or only to mixed motive cases.); id. at 46 (Stahl, J., dissenting) (“[A]
district court errs by giving a jury instruction pursuant to § 2000e-2(m) [e.g., ‘a motivating factor’ language], unless
the court determines that the plaintiff has adduced evidence of discrimination sufficient to take the case outside the
McDonnell Douglas paradigm. . ..”); St. Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 542 (1993) (Title VII) (Souter,
J., dissenting) (“Congress has taken no action to indicate that we were mistaken in McDonnell Douglas and
Burdine.”).

 The following sentence may be used in age discrimination cases where the defendant argues that the
challenged employment decision was based on a factor, other than age, that is often associated with age or is
correlated with age, such as seniority or pension status:

A defendant is entitled to base an employment decision on a factor other than

age, such as seniority, even if that factor is often correlated with age, as long as

the defendant is not using that other factor as a pretext to hide age

discrimination.
See Hazen Paper Co. v. Biggins, 507 U.S. 604, 611 (1993) (ADEA) (“When the employer’s decision is wholly
motivated by factors other than age, the problem of inaccurate and stigmatizing stereotypes disappears. This is true
even if the motivating factor is correlated with age, as pension status typically is.”); see also id. (“Yet an employee’s
age is analytically distinct from his years of service.”); Bramble v. Am. Postal Workers Union, 135 F.3d 21, 26 (1st
Cir. 1998) (ADEA) (union that reduced union president’s salary based on president’s status as a retiree did not
discriminate because, although “there is a positive correlation between active pay status and age, . . . one is not an
exact proxy for the other”). In Ky. Ret. Sys. v. EEOC, 554 U.S. 135, 148 (2008), the Supreme Court held: “Where
an employer adopts a pension plan that includes age as a factor, and that employer then treats employees differently
based on pension status, a plaintiff, to state a disparate treatment claim under the ADEA, must adduce sufficient
evidence to show that the differential treatment was “actually motivated” by age, not pension status.” (emphasis in
original).

If a defendant requests it and the circumstances justify it, an instruction may be included on the availability
of the “same-actor inference.” Such an instruction permits a jury to infer a lack of discrimination if the same
individual both hired and fired the plaintiff, particularly within a short period of time. See Banks v. Travelers Cos.,
180 F.3d 358, 366-67 (2d Cir. 1999) (ADEA); Proud v. Stone, 945 F.2d 796, 797-98 (4th Cir. 1991) (ADEA). The
First Circuit stated without discussion that a district court may use the same-actor instruction in appropriate
circumstances, citing Buhrmaster v. Overnite Transp. Co., 61 F.3d 461, 463 (6th Cir. 1995) (Title VII: sex), but also
held that the absence of the instruction did not “confuse[ ] or misle[a]d the jury as to the controlling law.” Kelley v.
Airborne Freight Corp., 140 F.3d 335, 351 (1st Cir. 1998) (ADEA); accord Banks, 180 F.3d at 367 (declining to
adopt a rule requiring a same-actor instruction and affirming the district court’s refusal to include the instruction
where the court allowed the defendant to urge the jurors to draw the inference); Kim v. Dial Serv. Int’l, Inc., 159
F.3d 1347, 1998 WL 514297, at *4 (2d Cir. June 11, 1998) (unreported table decision) (no prejudice from the
district court’s refusal to give the instruction) (ADEA, Title VII: race and national origin); Menchaca v. Am. Med.
Response of I1l., Inc., No. 98 C 547, 2002 WL 48073, at *2 (N.D. Ill. Jan. 14, 2002) (Title VII: sex) (same).

Courts disagree on the strength of the inference. Compare Tyndall v. Nat’l Educ. Ctrs., Inc. of Cal., 31
F.3d 209, 215 (4th Cir. 1994) (ADA) (calling it “a strong presumption of nondiscrimination™) with Waldron v. SL
Indus., Inc., 56 F.3d 491, 496 n.6 (3d Cir. 1995) (ADEA) (the fact that the same person hired and fired the plaintiff
within a short period of time “is simply evidence like any other and should not be accorded any presumptive value™)
(internal quotation marks omitted); see also Buhrmaster, 61 F.3d at 464 (noting that “the length of time between the
hiring and firing of an employee affects the strength of the inference”). The First Circuit has cited approvingly a
statement by the Fourth Circuit calling it a “strong inference.” See LeBlanc v. Great Am. Ins. Co., 6 F.3d 836, 847
(1st Cir. 1993) (ADEA) (citing and quoting Proud, 945 F.2d at 797).

(continued next page)
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The First Circuit in Kelley seems to approve only limited use of the same-actor instruction (“in appropriate
circumstances,” without explaining what that means, 140 F.3d at 351). Other courts and commentators warn that the
inference is not always appropriate. See, e.g., Waldron, 56 F.3d at 496 n.6 (in ADEA case, the inference was
inappropriate because it was plausible that the plaintiff was hired to work for a few years while the hirer “groomed”
a younger person to replace the plaintiff); Susie v. Apple Tree Preschool and Child Care Ctr., Inc., 866 F. Supp. 390,
396-97 (N.D. lowa 1994) (cautioning that the same-actor inference has little or no force in disability cases because
the employer at the time of hiring may not be aware of the extent of the plaintiff’s disability and the disability may
worsen over time); Anna Laurie Bryant & Richard A. Bales, Using the Same Actor “Inference” in Employment
Discrimination Cases, 1999 Utah L. Rev. 255, 272 (inference is not appropriate where the decisionmaker did not
know of the plaintiff’s protected status at the time of hiring). For a sample same-actor instruction, see Buhrmaster,
61 F.3d at 463.

15 The pretext language used in this bracketed paragraph is permissible and may help the jury understand
the issue, but is not required in the First Circuit. Fite v. Digital Equip. Corp., 232 F.3d 3, 7 (1st Cir. 2000) (ADEA
and ADA) (“While permitted, we doubt that such an explanation is compulsory, even if properly requested.”); White
v. N.H, Dept. of Corrections, 221 F.3d 254 (1st Cir. 2000) (Title VII) (finding no error in refusal to give explicit
instruction on pretext).

16 See DeCaire v. Mukasey, 530 F.3d 1, 20 (1st Cir. 2008) (“To the extent the district court said it required
DecCaire to present evidence beyond disproving the government’s arguments as pretext, that was error.” (emphasis in
original)).
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1.2 General Discrimination: Mixed Motive®
[Updated: 2/7/12]

Pattern Jury Instruction

[Plaintiff] accuses [defendant] of [protected characteristic]® discrimination in violation of federal
law. Specifically, [he/she] claims that [defendant] took adverse employment action against
[him/her] because of [protected characteristic] discrimination.® To succeed on this claim,
[plaintiff] must prove, by a preponderance of the evidence, that [her/his] [protected
characteristic] was a motivating factor® in [defendant]’s decision® to [specify adverse action].

An employer® is free to [specify adverse action] an employee for any nondiscriminatory reason
even if its business judgment seems objectively unwise.” But you may consider the believability
of an explanation in determining whether it is a cover-up or pretext for discrimination. To prove
that [protected characteristic] was a “motivating factor,” [plaintiff] must show that [defendant]
used that consideration® in deciding to [specify adverse action].

[Plaintiff] need not show that [protected characteristic] discrimination was the only® reason
[defendant] [specify adverse action]. But [she/he] must show that [defendant] relied upon
[protected characteristic] discrimination in making its decision.°

YL [Plaintiff] is not required to produce direct evidence of unlawful motive. You may infer
knowledge and/or motive as a matter of reason and common sense from the existence of other
evidence—for example, explanations that you find were really pretextual. “Pretextual” means
false or, though true, not the real reason for the action taken.}

An adverse employment action by a supervisor is an action of the employer.*?

13 {An “adverse employment action” is one that, standing alone, actually causes damage, tangible
or intangible, to an employee. The fact that an employee is unhappy with something his or her
employer did or failed to do is not enough to make that act or omission an adverse employment
action.’® An employer takes adverse action against an employee only if it: (1) takes something
of consequence away from the employee, for example by discharging or demoting the employee,
reducing his or her salary, or taking away significant responsibilities; or (2) fails to give the
employee something that is a customary benefit of the employment relationship, for example, by
failing to follow a customary practice of considering the employee for promotion after a
particular period of service.’*}

If you find that [plaintiff] has not proven by a preponderance of the evidence that [defendant]
used [plaintiff]’s [protected characteristic] in deciding to [specify adverse action], your verdict
must be for the defendant.

But if you find that [plaintiff] has proven by a preponderance of the evidence that [his/her]

[protected characteristic] was a motivating factor in [defendant]’s decision to [specify adverse
action], then the burden of proof shifts to [defendant] to prove by a preponderance of the

14



evidence!® that it would nevertheless have taken the same action even if it had not considered
[plaintiff]’s [protected characteristic] A

If you find that [defendant] has not met its burden of proof, your verdict will be for the [plaintiff]
and you will proceed to consider damages as | will describe them. But if you find that
[defendant] has proven that it would have taken the same action regardless of [plaintiff]’s
[protected characteristic], you will not consider damages.

| have prepared a special verdict form to assist you in addressing these issues.*®

! A mixed motive instruction is appropriate in Title VII cases, but not in ADEA cases. Gross v. FBL Fin.
Servs., Inc.,  U.S.__ ,129S. Ct. 2343, 2346 (2009); Diaz v. Jiten Hotel Mgt., Inc., _ F.3d ___, 2012 Westlaw
372678, at *3 (1st Cir. Feb. 7, 2012) . Also, the Seventh Circuit held that the mixed motive analysis does not apply
to discrimination suits brought under the ADA. Serwatka v. Rockwell Automation, Inc., 591 F.3d 957, 962 (7th Cir.
2010).

The Supreme Court has determined that a mixed motive case can proceed on circumstantial evidence alone,
Desert Palace, Inc. v. Costa, 539 U.S. 90, 93-95 (2003), thereby overruling previous appellate pronouncements
(including the First Circuit). This instruction does not distinguish between direct and indirect evidence, or give
alternative Price Waterhouse / McDonnell Douglas instructions. See Dominguez-Cruz v. Suttle Caribe, Inc., 202
F.3d 424, 429-30 (1st Cir. 2000) (“In fact, one might question whether these bright lines [between direct and indirect
evidence] are so helpful in the end. ... In appeals after trial, this and other courts have recognized the need for
flexibility and have sometimes bypassed these approaches and instead looked at whether the totality of the evidence
permits a finding of discrimination.” (citations omitted)).

If this instruction is used simultaneously with a pretextual instruction, it will need re-working to avoid
confusing the jury over the differing standards. It is clear that in the early stages of litigation a plaintiff may proceed
simultaneously on both a McDonnell Douglas pretext case and a Price Waterhouse mixed motive case. See, e.q.,
Fernandes v. Costa Bros. Masonry, Inc., 199 F.3d 572, 581 (1st Cir. 1999) (Title VII). What happens at the jury
instruction stage, however, is problematic. See id. (“the trial court, at an appropriate stage of the litigation, will
channel the case into one format or the other”). Arguably, Desert Palace, 539 U.S. 90 (2003), calls for instructing
on both when requested.

% This instruction is designed for race, color, national origin, religion, sex or pregnancy discrimination
cases. The Introductory Notes at the beginning of these instructions outline the statutory basis for each of these
claims.

For sexual harassment cases, see Instructions 2.1-2.3. For disability discrimination cases, see Instruction
3.1. For Equal Pay Act cases, see Instruction 4.1. For retaliation cases, see Instruction 5.1.

® The following sentence may be used in a pregnancy discrimination case:

Under federal law, employers must treat women affected by pregnancy the

same, for all employment-related purposes, as other persons not affected by

pregnancy but similar in their ability or inability to work. Concern for their

safety or that of their unborn children is no justification for different treatment.

Safety is a justification only when pregnancy actually interferes with an

employee’s ability to perform her job.
See Int’l Union, United Auto., Aerospace and Agric. Implement Workers v. Johnson Controls, Inc., 499 U.S. 187,
204 (1991) (Title VII) (“Our case law, therefore, makes clear that the safety exception is limited to instances in
which sex or pregnancy actually interferes with the employee’s ability to perform the job.”).

In Chevron U.S.A. Inc. v. Echazabal, 536 U.S. 73, 76 (2002), the Supreme Court held that, under the ADA,
concern for an employee’s own health is a permissible criterion in employee screening. In light of Johnson
Controls, any policy seeking the benefit of Chevron would have to be facially neutral, and not single out pregnant
women. See also Smith v. F.W. Morse & Co., 76 F.3d 413, 424-25 (1st Cir. 1996) (“At bottom, Title VII requires a
causal nexus between the employer’s state of mind and the protected trait (here, pregnancy). The mere coincidence
between that trait and the employment decision may give rise to an inference of discriminatory animus, but it is not
enough to establish a per se violation of the statute. . . .” (internal citation omitted)).

(continued next page)
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“42 U.S.C. § 2000e-2(m) (2001) (“an unlawful employment practice is established when the complaining
party demonstrates that race, color, religion, sex, or national origin was a motivating factor for any employment
practice, even though other factors also motivated the practice”); DeCaire v. Mukasey, 530 F.3d 1, 18 (1st Cir.
2008) (“DecCaire is correct that to the extent the district court's finding in a mixed motive discrimination case was
that there was gender discrimination, such a finding required it to find liability on the part of the government on any
timely claim; in such a case, it is plaintiff's remedies, not the employer's liability, that are limited.”); Fernandes v.
Costa Bros. Masonry, Inc., 199 F.3d 572, 580 (1st Cir. 1999) (Title VII) (quoting Price Waterhouse v. Hopkins, 490
U.S. 228, 247 (1989) (Title VII)) (Price Waterhouse standard applies where the challenged employment decision
was “the goroduct of a mixture of legitimate and illegitimate motives”).

In Staub v. Proctor Hosp., ~ U.S. __ , 131 S. Ct. 1186 (2011), the Supreme Court dealt with so-called
cat’s paw liability under the Uniformed Services Employment and Reemployment Rights Act—according to the
Court, “very similar to Title VII” in its use of the phrase “a motivating factor in the employer’s action.” The Court
held that “if a supervisor performs an act motivated by antimilitary animus that is intended by the supervisor to
cause an adverse employment action, and if that act is a proximate cause of the ultimate employment action, then the
employer is liable” even if the supervisor who ultimately took the adverse action did not share the discriminatory
animus. Id. at 1194 (emphasis in original). The principle seems applicable generally to employment discrimination
cases. The Court expressed no view about liability “if a co-worker, rather than a supervisor, committed a
discriminatory act that influenced the ultimate employment decision.” Id. at n.4.

® In Title VII cases, “the terms ‘employer’ and ‘employee’ are to be defined with reference to common law
agency principles.” Delia v. Verizon Communications, Inc.,  F.3d __, 2011 WL 3688995, at *3 (1st Cir. Aug. 24,
2011) (internal quotes omitted). “[T]he principal guidepost” is “‘the common-law element of control [by the
putative employer over the putative employee].”” 1d. An instruction on this issue may be given when there is a
dispute about whether the plaintiff is the defendant’s employee. See id. at *2-4; Lopez v. Massachusetts, 588 F.3d
69, 83 (1st Cir. 2009).

" Webber v. Int’l Paper Co., 417 F.3d 229, 238 (1st Cir. 2005); Thomas v. Eastman Kodak Co., 183 F.3d
38, 64 (1st Cir. 1999) (Title VII) (citing Smith v. Stratus Computer, Inc., 40 F.3d 11, 16 (1st Cir. 1996)) (Title VII)
(“Title VII does not grant relief to a plaintiff who has been discharged unfairly, even by the most irrational of
managers, unless facts and circumstances indicate that discriminatory animus was the reason for the decision.”); see
also Feliciano de la Cruz v. El Conquistador Resort and Country Club, 218 F.3d 1, 8 (1st Cir. 2000) (Title VII)
(proof that decision is unfair “is not sufficient to state a claim under Title VII”’); Rodriguez-Cuervos v. Wal-Mart
Stores, Inc., 181 F.3d 15, 22 (1st Cir. 1999) (Title VII) (“Title VII does not stop a company from demoting an
employee for any reason—fair or unfair—so long as the decision to demote does not stem from a protected
characteristic.” (citations omitted)). Other circuits have said that subjectivity in an evaluation is not itself grounds
for challenging the evaluation as discriminatory. E.g., Vaughan v. The Metrahealth Companies, Inc., 145 F.3d 197,
204 (4th Cir. 1998) abrogated in part by Reeves v. Sanderson Plumbing Products Inc., 530 U.S. 133 (2000); Hutson
v. McDonnell Douglas Corp., 63 F.3d 771, 780 (8th Cir. 1995); Haskell v. Kaman Corp., 743 F.2d 113, 119 (2d Cir.
1984).

® This is the language of Desert Palace, Inc. v. Costa, 539 U.S. 90 (2003). Previously there was debate over
whether a plaintiff must show that the protected characteristic played a “substantial” role in the decision. Fernandes
v. Costa Bros. Masonry, Inc., 199 F.3d 572, 580 (1st Cir. 1999) (Title VII) (a plaintiff must show that the
illegitimate factor played a “substantial role” or “placed substantial negative reliance on an illegitimate criterion™).

942 U.S.C. § 2000e-2(m) (2001) (“even though other factors also motivated the practice”).

19 Fields v. Clark Univ., 966 F.2d 49, 52 (1st Cir. 1992) (Title V1) (citing Price Waterhouse v. Hopkins,
490 U.S. 228, 242 (1989) (Title VII)) (“We conclude, instead, that Congress meant to obligate her to prove that the
employer relied upon sex-based considerations in coming to its decision.”).

Similar to a pretext case, if a defendant requests it and the circumstances justify it, an instruction may be
included on the availability of the “same-actor inference.” See supra Instr. 1.1 n.13. Such an instruction permits a
jury to infer a lack of discrimination if the same individual both hired and fired the plaintiff, particularly within a
short period of time. See Banks v. Travelers Cos., 180 F.3d 358, 366-67 (2d Cir. 1999) (ADEA); Proud v. Stone,
945 F.2d 796, 797-98 (4th Cir. 1991) (ADEA). The First Circuit stated without discussion that a district court may
use the same-actor instruction in appropriate circumstances, citing Buhrmaster v. Overnite Transp. Co., 61 F.3d 461,
463 (6th Cir. 1995) (Title VII: sex), but also held that the absence of the instruction did not “confuse[ ] or misle[a]d
the jury as to the controlling law.” Kelley v. Airborne Freight Corp., 140 F.3d 335, 351 (1st Cir. 1998) (ADEA);
accord Banks, 180 F.3d at 367 (declining to adopt a rule requiring a same-actor instruction and affirming the district
(continued next page)

16



court’s refusal to include the instruction where the court allowed the defendant to urge the jurors to draw the
inference); Kim v. Dial Serv. Int’l, Inc., 159 F.3d 1347, 1998 WL 514297, at *4 (2d Cir. June 11, 1998) (unreported
table decision) (no prejudice from the district court’s refusal to give the instruction) (ADEA, Title VII: race and
national origin); Menchaca v. Am. Med. Response of Ill., Inc., No. 98 C 547, 2002 WL 48073, at *2 (N.D. Ill. Jan.
14, 2002) (Title VII: sex) (same).

Courts disagree on the strength of the inference. Compare Tyndall v. Nat’l Educ. Ctrs., Inc. of Cal., 31
F.3d 209, 215 (4th Cir. 1994) (ADA) (calling it “a strong presumption of nondiscrimination”) with Waldron v. SL
Indus., Inc., 56 F.3d 491, 496 n.6 (3d Cir. 1995) (ADEA) (the fact that the same person hired and fired the plaintiff
within a short period of time “is simply evidence like any other and should not be accorded any presumptive value”)
(internal quotation marks omitted); see also Buhrmaster, 61 F.3d at 464 (noting that “the length of time between the
hiring and firing of an employee affects the strength of the inference”). The First Circuit has cited approvingly a
statement by the Fourth Circuit calling it a “strong inference.” See LeBlanc v. Great Am. Ins. Co., 6 F.3d 836, 847
(1st Cir. 1993) (ADEA) (citing and quoting Proud, 945 F.2d at 797).

The First Circuit in Kelley seems to approve only limited use of the same-actor instruction (“in appropriate
circumstances,” without explaining what that means, 140 F.3d at 351). Other courts and commentators warn that the
inference is not always appropriate. See, e.g., Waldron, 56 F.3d at 496 n.6 (in ADEA case, the inference was
inappropriate because it was plausible that the plaintiff was hired to work for a few years while the hirer “groomed”
a younger person to replace the plaintiff); Susie v. Apple Tree Preschool and Child Care Ctr., Inc., 866 F. Supp. 390,
396-97 (N.D. lowa 1994) (cautioning that the same-actor inference has little or no force in disability cases because
the employer at the time of hiring may not be aware of the extent of the plaintiff’s disability and the disability may
worsen over time); Anna Laurie Bryant & Richard A. Bales, Using the Same Actor “Inference” in Employment
Discrimination Cases, 1999 Utah L. Rev. 255, 272 (inference is not appropriate where the decisionmaker did not
know of the plaintiff’s protected status at the time of hiring). For a sample same-actor instruction, see Buhrmaster,
61 F.3d at 463.

1 See DeCaire v. Mukasey, 530 F.3d 1, 20 (1st Cir. 2008) (“To the extent the district court said it required
DecCaire to present evidence beyond disproving the government’s arguments as pretext, that was error.” (emphasis in
original)). The pretext language used in this bracketed paragraph is permissible and may help the jury understand
the issue, but is not required in the First Circuit. Fite v. Digital Equip. Corp., 232 F.3d 3, 7 (1st Cir. 2000) (ADEA
and ADA) (“While permitted, we doubt that such an explanation is compulsory, even if properly requested.”); White
v. N.H. Dept. of Corrections, 221 F.3d 254 (1st Cir. 2000) (Title VII) (finding no error in refusal to give explicit
instruction on pretext).

2 In Foley v. Commonwealth Electric Co., 312 F.3d 517, 521 (st Cir. 2002), the court stated that “this
instruction optimally should have been included in the charge.”

B3 This bracketed paragraph may be used in cases where there is a dispute about whether the action that the
defendant allegedly took against the plaintiff constituted an adverse employment action. Although this question, if it
arises, is one for the jury, see Melendez-Arroyo v. Cutler-Hammer de P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001)
(ADEA) (jury could find that plaintiff who was given a raise but assigned less challenging, largely menial
responsibilities suffered an adverse employment action), in most cases the dispute will be about whether the
defendant’s challenged conduct was motivated by discriminatory animus, not whether it amounted to an adverse
employment action. If there is no dispute about whether the alleged conduct, if proven, would constitute an adverse
employment action, the bracketed paragraph may be deleted and the words “took adverse employment action
against” in the second sentence of the first paragraph may be replaced by a brief description of the adverse
employment action defendant allegedly took.

1 Blackie v. Maine, 75 F.3d 716, 725 (Ist Cir. 1996) (FLSA) (“[T]he inquiry must be cast in objective
terms. Work places are rarely idyllic retreats, and the mere fact that an employee is displeased by an employer’s act
or omission does not elevate that act or omission to the level of a materially adverse employment action.”).

Blackie uses the term “materially adverse employment action,” but does not define the term (or, more
precisely, the significance of the word “materially”’) beyond what is included in the text of this instruction. Two
other cases also use the modifier “materially” when discussing adverse employment actions (both cases take the
language from Blackie), but neither of these cases indicates that a materially adverse employment action is different
from an adverse employment action. Simas v. First Citizens’ Federal Credit Union, 170 F.3d 37, 49-50 (1st Cir.
1999) (Federal Credit Union Act; whistleblower retaliation) (applying Title VII definition of adverse employment
action); Larou v. Ridlon, 98 F.3d 659, 663 n.6 (1st Cir. 1996) (First Amendment political discrimination) (applying,
with reservation, Blackie definition of adverse employment action). Furthermore, none of these three cases uses the
(continued next page)
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term “materially adverse employment action” exclusively; all three cases describe employment actions as
“materially adverse” and “adverse” interchangeably. Other employment discrimination cases decided after Blackie
have referred to adverse employment action without the modifier “materially.” See, e.g., Straughn v. Delta Air
Lines, Inc., 250 F.3d 23, 33 (1st Cir. 2001) (Title VII and § 1981); Suarez v. Pueblo Int’l, Inc., 229 F.3d 49, 53-54
(1st Cir. 2000) (ADEA); White v. N.H. Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir. 2000) (Title VI1I).

1> Blackie v. Maine, 75 F.3d 716, 725 (1st Cir. 1996) (FLSA). As the Blackie court noted, this definition is
generalized because “[d]etermining whether an action is materially adverse necessarily requires a case-by-case
inquiry.” Id. There is little explicit guidance in the case law about what constitutes an adverse employment action.
In Burlington Northern & Santa Fe Railway Co. v. White, 548 U.S. 53, 62 (2006), a case interpreting Title VII’s
antiretaliation provision, the Supreme Court distinguished the antiretaliation provision from Title VII’s
“substantive” antidiscrimination language in part by noting that the words of the substantive provision “explicitly
limit the scope of that provision to actions that affect employment or alter the conditions of the workplace.” The
Court held that Title VII’s antiretaliation provision was not so narrow. See infra Section 5.1 Restitution note 8.

There are a number of cases that, by their factual holdings, help define the term “adverse employment
action.” For example, in the majority of cases, the court does not explicitly analyze whether the challenged conduct
constitutes an adverse employment action, presumably because certain actions, such as layoffs, salary reductions,
and demotions, are generally recognized as adverse employment actions. See, e.g., Straughn v. Delta Air Lines,
Inc., 250 F.3d 23 (1st Cir. 2001) (Title VII and § 1981) (termination); Rodriguez-Cuervos v. Wal-Mart Stores, Inc.,
181 F.3d 15 (1st Cir. 1999) (Title VII) (demotion); Mullin v. Raytheon Co., 164 F.3d 696 (1st Cir. 1999) (salary
reduction) abrogated in part on other grounds by Smith v. City of Jackson, 544 U.S. 228 (2005); see also Welsh v.
Derwinski, 14 F.3d 85, 86 (Ist Cir. 1994) (ADEA) (“Most cases involving a retaliation claim are based on an
employment action which has an adverse impact on the employee, i.e., discharge, demotion, or failure to promote.”).
More helpful, though, are the cases where the court decided whether a jury could reasonably find that the challenged
actions constitute adverse employment actions. In some cases, the court has defined what actions are insufficient to
constitute an adverse employment action by upholding a trial court’s conclusion that the defendant’s conduct was
not, as a matter of law, actionable. See, e.q., Hernandez-Torres v. Intercontinental Trading, Inc., 158 F.3d 43, 47
(1st Cir. 1998) (Title VII) (plaintiff was subjected to increased email messages, disadvantageous assignments and
“admonition that [he] complete his work within an eight hour [day]”); Blackie, 75 F.3d at 726 (plaintiffs claimed
defendants refused to negotiate a “side agreement” to supplement their employment contract); Connell v. Bank of
Boston, 924 F.2d 1169, 1179 (1st Cir. 1991) (ADEA) (plaintiff who had already been fired and whose severance
package was already calculated was forced to leave office two weeks early). In another useful class of cases, the
court held that the challenged employment action could constitute an adverse employment action by either
upholding a jury verdict for the plaintiff, see, e.g., White v. N.H. Dep’t of Corrections, 221 F.3d 254, 262 (1st Cir.
2000) (Title VII) (“ample evidence” of adverse employment action where plaintiff was harassed, transferred without
her consent, not reassigned to another position, “and ultimately constructively discharged”), or holding that the
defendant was not entitled to summary judgment on this issue. See, e.g., Melendez-Arroyo v. Cutler-Hammer de
P.R. Co., Inc., 273 F.3d 30, 36 (1st Cir. 2001) (ADEA) (plaintiff given standard salary increase but assigned less
challenging, largely menial responsibilities); DeNovellis v. Shalala, 124 F.3d 298, 306 (1st Cir. 1997) (Title VII)
(plaintiff given five month assignment to job for which he had no experience and deprived of meaningful duties);
Randlett v. Shalala, 118 F.3d 857, 862 (1st Cir. 1997) (Title VII) (defendant refused to grant plaintiff a hardship
transfer); see also Simas v. First Citizens’ Federal Credit Union, 170 F.3d 37, 48, 50 (1st Cir. 1999) (Federal Credit
Union Act; whistleblower retaliation) (plaintiff given negative performance evaluations and deprived of
responsibility for major account) (applying Title VI definition of adverse employment action).

16 Febres v. Challenger Caribbean Corp., 214 F.3d 57, 60 (Ist Cir. 2000) (ADEA) (evidence of
discrimination “shifts the burden of persuasion to the employer, who then must establish that he would have reached
the same decision regarding the plaintiff even if he had not taken the proscribed factor into account”).

7 Another possible defense in cases of age, disability, sex, pregnancy, national origin or religious
discrimination would be for the defendant to argue that the challenged characteristic was a “bona fide occupational
qualification” (“BFOQ”). See 29 U.S.C. § 623(f)(1) (2001) (allowing BFOQ defense for employment decisions
based on age); 42 U.S.C. § 2000e-2(e) (2001) (same for religion, sex, and national origin); 42 U.S.C. § 12113 (2001)
(same for disability); see also Int’l Union, United Auto., Aerospace and Agric. Implement Workers v. Johnson
Controls, Inc., 499 U.S. 187, 200-201 (1991) (Title VVII); Western Air Lines, Inc. v. Criswell, 472 U.S. 400, 402-403
(1985) (ADEA); Gately v. Massachusetts, 2 F.3d 1221, 1225-26 (1st Cir. 1993) (ADEA). In order to use the BFOQ
defense, the defendant must: (1) “show that the qualification at issue is reasonably necessary to the essence of [its]
(continued next page)
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business[;]” and (2) “justify [the] use of [the protected characteristic] as a proxy for that qualification.” Gately, 2
F.3d at 1225 (internal citations and quotations omitted). The defendant may justify the use of the protected
characteristic as a proxy by either: (1) showing that it had “a factual basis for believing[ ] that all or substantially all
persons [with the protected characteristic] would be unable to perform [] the duties of the job involved[;]” or
(2) establishing “that it is impossible or highly impractical to deal with the [employees with the protected
characteristic] on an individualized basis.” 1d. at 1225-26 (internal citations and quotations omitted).

Because of these elements of a BFOQ defense, this instruction is not appropriate for BFOQ cases. More
specifically, this instruction is inappropriate for a BFOQ case because it asks the jury to decide what factor or
factors motivated the defendant to take the challenged action, whereas the defendant’s reliance on the protected
characteristic is generally undisputed in a BFOQ case (instead the focus of the dispute is whether the protected
characteristic qualifies as a BFOQ).

1n Title VII cases, the judge, not the jury, determines the availability of certain remedies when the
plaintiff establishes prohibited discrimination and the defendant establishes that it would have taken the same action
regardless. See 42 U.S.C. § 2000e-5(g)(2)(B) (2001) (“On a claim in which an individual proves a violation under
section 2000e-2(m) of this title and a respondent demonstrates that the respondent would have taken the same action
in the absence of the impermissible motivating factor, the court” may grant declaratory relief, injunctive relief, and
attorneys fees, but may not “award damages or issue an order requiring any admission, reinstatement, hiring, [or]
promotion.”). As discussed in Introductory Note 4, in cases other than Title VII mixed motive cases such a showing
by the defendant avoids liability altogether.
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Special Verdict Form: General Discrimination—Mixed Motive Case
[Updated: 6/14/02]

Special Verdict Form

Has [plaintiff] proven by a preponderance of the evidence that
[protected characteristic] was a motivating factor in [defendant]’s
decision to [specify adverse action]?

Yes No

If “no,” answer no further questions. If “yes,” proceed to next
question.

Has [defendant] proven by a preponderance of the evidence that it
would nevertheless have taken the same action even if it had not

considered [protected characteristic]?
Yes No

If “yes,” answer no further questions. If “no,” proceed to next
question.
What damages do you award [plaintiff] against [defendant]?

$
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2.1 Sexual Harassment—Quid Pro Quo*
[Updated: 8/24/11]

Pattern Jury Instruction

[Plaintiff] accuses [defendant]® of sexual harassment® in violation of federal law. Specifically,
[she/he] claims that [specify the quid pro quo] and that [defendant] took adverse tangible
employment action against [her/him] for refusing.® To succeed on this claim, [plaintiff] must
prove by a preponderance of the evidence that:

First, [she/he] was subjected to unwelcome sexual advances that were sexually motivated
because of [her/his] sex’; and

Second, [her/his] rejection of the advances affected a tangible aspect of [her/hisl
employment—in other words, that were it not for [her/his] rejection of the advances,
[she/he] would not have been [specify adverse action].

An advance is unwelcome if it is uninvited, and offensive or unwanted.’

It is not your role to second guess [defendant’s] business judgment. Standing alone, honest
errors in business judgment do not establish discrimination. Even if you were to decide that the
[specify adverse action] was neither fair nor wise nor professionally handled, that would not be
enough.® In order to succeed on the sexual harassment claim, [plaintiff] must persuade you, by a
preponderance of the evidence, that were it not for [her/his] rejection of the advances,® [she/he]
would not have been [specify adverse action].

[Plaintiff] need not show that [her/his] rejection of the advances was the only or predominant
factor'® that motivated' [defendant]. In fact, you may decide that other factors were involved as
well in [defendant]’s decisionmaking process. In that event, in order for you to find for
[plaintiff], you must find that [she/he] has proven that, although there were other factors, gshe/he]
would not have been [specify adverse action] without [her/his] rejection of the advances.*

B{[Plaintiff] is not required to produce direct evidence of unlawful motive. You may infer
knowledge and/or motive as a matter of reason and common sense from the existence of other
facts—for example, explanations that were given that you find were really pretextual.
“Pretextual” means false or, though true, not the real reason for the action taken.}

An adverse employment action by a supervisor is an action of the employer.**

! Although the Supreme Court has warned against over-emphasizing the quid pro quo / hostile environment
distinction, the formulation is still useful in determining the type of charge to be given:
We do not suggest the terms quid pro quo and hostile work environment are
irrelevant to Title VII litigation. To the extent they illustrate the distinction
between cases involving a threat which is carried out and offensive conduct in
general, the terms are relevant when there is a threshold question whether a
plaintiff can prove discrimination in violation of Title VII. When a plaintiff
(continued next page)
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proves that a tangible employment action resulted from a refusal to submit to a
supervisor’s sexual demands, he or she establishes that the employment decision
itself constitutes a change in the terms and conditions of employment that is
actionable under Title VII.

Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 753-54 (1998) (Title VII).

% In Title VII cases, “the terms ‘employer’ and ‘employee’ are to be defined with reference to common law
agency principles.” Delia v. Verizon Communications, Inc.,  F.3d __, 2011 WL 3688995, at *3 (1st Cir. Aug. 24,
2011) (internal quotes omitted). “[T]he principal guidepost” is “‘the common-law element of control [by the
putative employer over the putative employee].”” Id. An instruction on this issue may be given when there is a
dispute about whether the plaintiff is the defendant’s employee. See id. at *2-4; Lopez v. Massachusetts, 588 F.3d
69, 83 (1st Cir. 2009).

® This instruction should be used in cases where the plaintiff suffered an adverse tangible employment
action because he or she refused unwanted sexual advances. If the plaintiff did not suffer an adverse tangible
employment action, then Instruction 2.2 or 2.3 should be used.

*In Burlington Industries, Inc. v. Ellerth, 524 U.S. 742, 765 (1998) (Title VII), the Court held that an
employer is strictly liable for sexual harassment by an employee in a supervisory position if the plaintiff suffered a
tangible employment action as a result of refusal to submit to sexual harassment. Id. at 761-62 (“When a supervisor
makes a tangible employment decision, there is assurance the injury could not have been inflicted absent the agency
relation[ship].”).

The Court defined a tangible employment action as “a significant change in employment status, such as
hiring, firing, failing to promote, reassignment with significantly different responsibilities, or a decision causing a
significant change in benefits.” 1d. at 761. It is not clear whether the term “tangible employment action” (as used
by the Court in Ellerth) is synonymous with the term “adverse employment action,” the term commonly used in
employment discrimination cases. See Fierros v. Tex. Dep’t of Health, 274 F.3d 187, 192 n.2 (5th Cir. 2001) (Title
V1) (discussing whether Ellerth’s definition of “tangible employment action” expanded the definition of “adverse
employment action” used in Title VII retaliation claims).  The terms serve two different purposes. The Ellerth
Court used the term tangible employment action to describe an indicator of employer endorsement of and thus
culpability for the actions of an employee, a surrogate for the more complicated agency analysis. Adverse
employment action, on the other hand, is used to describe an injury or harm requirement the plaintiff must
demonstrate. According to the First Circuit: “Case law in the Third and Eighth Circuits treats constructive
discharge as a tangible employment action; cases in the Second and Sixth Circuits lean the other way. Because the
conduct differs from case to case, we see no reason to adopt a blanket rule one way or the other.” Reed v. MBNA
Marketing Sys., Inc., 333 F.3d 27, 33 (1st Cir. 2003) (citations and footnote omitted).

In Agusty-Reves v. Dep’t of Educ. of P.R., 601 F.3d 45, 54 (1st Cir. 2010), the court noted three theories
on which a jury could find tangible employment actions in a tenure delay case:

The grant or denial of tenure could be viewed as similar to a decision whether to
promote, a well-recognized tangible employment action. A failure to grant
tenure could also lead to a meaningful change in an employee’s benefits in an
up-or-out situation at a time when budgetary constraints loomed. Finally, a
reasonable jury could certainly find that. .. deliberate delay in evaluating
... performance and . . . harshly critical assessment, which was directly linked
to the tenure decision, adversely impacted...employment by delaying
... receipt of tenure and the job security that would accompany it.

®> The harasser need not be of the opposite sex to the victim; same-sex harassment is also actionable.
Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 79-80 (1998) (Title VII); see also Higgins v. New Balance
Athletic Shoe, Inc., 194 F.3d 252, 258-59 (1st Cir. 1999) (Title VII and ADA). The essential issue is whether the
victim was harassed “because of” his or her sex.

® The causation language in this instruction is drawn from the pretext model because it is the most common
model for a quid pro quo case. In a case where the mixed motive model is appropriate, the causation language from
Instruction 1.2 should be used.

" This definition comes from Chamberlin v. 101 Realty, Inc., 915 F.2d 777, 784 (1st Cir. 1990) (Title VII),
but Chamberlin has no punctuation in the phrase: “uninvited and offensive or unwanted.” The addition of the
comma is consistent with the definition favored in at least two other circuits. See Moylan v. Maries County, 792
F.2d 746, 749 (8th Cir. 1986) (“In order to constitute harassment, the conduct must be ‘unwelcome’ in the sense that
(continued next page)
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the employee did not solicit or invite it, and the employee regarded the conduct as undesirable or offensive.”);
Henson v. City of Dundee, 682 F.2d 897, 903 (11th Cir. 1982) (“In order to constitute harassment, this conduct must
be unwelcome in the sense that the employee did not solicit or incite it, and in the sense that the employee regarded
the conduct as undesirable or offensive.”). Whether a particular advance was unwelcome is a fact-intensive,
context-specific inquiry. See Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 68 (1986) (Title VII) (“the question
whether particular conduct was indeed unwelcome presents difficult problems of proof and turns largely on
credibility determinations committed to the trier of fact”). The fact that the plaintiff did not explicitly reject the
advance is not necessarily dispositive. Chamberlin, 915 F.2d at 784 (“[T]he perspective of the factfinder evaluating
the welcomeness of sexual overtures . .. must take account of the fact that the employee may reasonably perceive
that her recourse to more emphatic means of communicating the unwelcomeness of the supervisor's sexual
advances, as by registering a complaint, though normally advisable, may prompt the termination of her employment,
especially when the sexual overtures are made by the owner of the firm.”).

There is some uncertainty in the First Circuit about the weight the fact finder should give to the respective
perspectives of the person making the advance and the person receiving it. For a discussion of this issue, see Harris
v. International Paper Co., 765 F. Supp. 1509, 1513-16 (D. Me.) (Title V1I) vacated in part by 765 F. Supp. 1529 (D.
Me. 1991) (discussing Chamberlin v. 101 Realty, Inc., 915 F.2d 777 (1st Cir. 1990) (Title VII)); Morgan v.
Massachusetts General Hospital, 901 F.2d 186 (1st Cir. 1990) (Title VII); Lipsett v. University of Puerto Rico, 864
F.2d 881 (1st Cir. 1988) (Title VII)).

® Thomas v. Eastman Kodak Co., 183 F.3d 38, 64 (1st Cir. 1999) (Title V1) (citing Smith v. Stratus
Computer, Inc., 40 F.3d 11, 16 (1st Cir. 1996)) (Title VII) (“Title VII does not grant relief to a plaintiff who has
been discharged unfairly, even by the most irrational of managers, unless facts and circumstances indicate that
discriminatory animus was the reason for the decision.”); see also Feliciano de la Cruz v. El Conquistador Resort
and Country Club, 218 F.3d 1, 8 (1st Cir. 2000) (Title VII) (proof that decision is unfair “is not sufficient to state a
claim under Title VII”); Rodriguez-Cuervos v. Wal-Mart Stores, Inc., 181 F.3d 15, 22 (1st Cir. 1999) (Title VII)
(“Title VII does not stop a company from demoting an employee for any reason—fair or unfair—so long as the
decision to demote does not stem from a protected characteristic.” (citations omitted)); Mesnick v. General Elec.
Co., 950 F.2d 816, 825 (1st Cir. 1991) (ADEA) (“Courts may not sit as super personnel departments, assessing the
merits—or even the rationality—of employers’ nondiscriminatory business decisions.” (citations omitted)). Other
circuits have said that subjectivity in an evaluation is not itself grounds for challenging the evaluation as
discriminatory. E.g., Vaughan v. The Metrahealth Companies, Inc., 145 F.3d 197, 204 (4th Cir. 1998) abrogated in
part by Reeves v. Sanderson Plumbing Products Inc., 530 U.S. 133 (2000); Hutson v. McDonnell Douglas Corp., 63
F.3d 771, 780 (8th Cir. 1995); Haskell v. Kaman Corp., 743 F.2d 113, 119 (2d Cir. 1984).

% Case law talks about the “true reason,” “determining factor,” “determinative factor” and “motivating
factor,” sometimes using the definite article “the” and sometimes using the indefinite article “a.” The debate recalls
causation analysis in tort law with many of the same ambiguities. What does seem clear, however, is that “but for”
causation is the standard in pretext cases. Hidalgo v. Overseas Condado Ins. Agencies, Inc., 120 F.3d 328, 332 (1st
Cir. 1997) (ADEA) (citing Mesnick v. General Elec. Co., 950 F.2d 816, 823 (1st Cir. 1991) (ADEA)); see also
Thomas v. Eastman Kodak Co., 183 F.3d 38, 58 (1st Cir. 1999) (Title VII) (“The ultimate question is whether the
employee has been treated disparately ‘because of [the protected characteristic].””); Price Waterhouse v. Hopkins,
490 U.S. 228, 262-63 (1989) (Title VII) (“Thus, I disagree with the plurality's dictum that the words ‘because of” do
not mean ‘but-for’ causation; manifestly they do.”); Ward v. Mass. Health Research Institute, Inc., 209 F.3d 29, 38
(1st Cir. 2000) (ADA) (describing the analysis of whether the plaintiff was fired “because of” his disability as
“but/for reasoning”). We have therefore chosen to avoid the listed terms, which seem to provoke endless debate in
charge conferences, and use a simple “but for” instruction (the actual words “but for” are not used because they are
far less familiar to lay jurors than to lawyers and judges). We thereby avoid the debate over those terms as reflected
in the following case law: Provencher v. CVS Pharmacy, 145 F.3d 5, 10 (1st Cir. 1998) (Title VI retaliation) (“a
motivating factor” and “played a part” are problematic phrases; defendant is liable only if discrimination is “the
determinative factor”); Carey v. Mt. Desert Island Hosp., 156 F.3d 31, 39 (1st Cir. 1998) (Title VII) (The First
Circuit has not yet decided whether “the ‘a motivating factor’ language in 42 U.S.C. § 2000e-2(m) applies to all
discrimination cases” or only to mixed motive cases.); id. at 46 (“[A] district court errs by giving a jury instruction
pursuant to 8 2000e-2(m) [e.g., ‘a motivating factor’ language], unless the court determines that the plaintiff has
adduced evidence of discrimination sufficient to take the case outside the McDonnell Douglas paradigm. . . .”); St.
Mary’s Honor Ctr. v. Hicks, 509 U.S. 502, 542 (1993) (Title VII) (“Congress has taken no action to indicate that we
were mistaken in McDonnell Douglas and Burdine.”).

(continued next page)
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10See Carey v. Mt. Desert Island Hosp., 156 F.3d 31, 39 (Ist Cir. 1998) (Title VII) (instruction “requiring
[a verdict for the defendant] if any reason other than gender played, however minimal, a part” in the challenged
employment decision places too heavy a burden on plaintiff); see also Hazen Paper Co. v. Biggins, 507 U.S. 604,
617 (1993) (ADEA) (“Once a ‘willful’ violation has been shown, the employee need not additionally demonstrate
that the employer's conduct was outrageous, or provide direct evidence of the employer’s motivation, or prove that
age was the predominant, rather than a determinative, factor in the employment decision.” (emphasis added)).

1 Although there is dispute about the propriety of the use of the term “a motivating factor,” the First Circuit
does not appear to be troubled by the word “motivated” when used by itself. See, e.q., Straughn v. Delta Air Lines,
Inc., 250 F.3d 23, 35 (1st Cir. 2001) (Title VII and § 1981) (citing Santiago-Ramos v. Centennial P.R. Wireless
Corp., 217 F.3d 46, 54 (1st Cir. 2000) (Title VII) (“termination was motivated by [protected characteristic]
discrimination”)).

12 |n Staub v. Proctor Hosp.,  U.S. 131 S. Ct. 1186 (2011), the Supreme Court dealt with so-called
cat’s paw liability under the Uniformed Services Employment and Reemployment Rights Act—according to the
Court, “very similar to Title VII” in its use of the phrase “a motivating factor in the employer’s action.” The Court
held that “if a supervisor performs an act motivated by antimilitary animus that is intended by the supervisor to
cause an adverse employment action, and if that act is a proximate cause of the ultimate employment action, then the
employer is liable” even if the supervisor who ultimately took the adverse action did not share the discriminatory
animus. Id. at 1194 (emphasis in original). The principle seems applicable generally to employment discrimination
cases. The Court expressed no view about liability “if a co-worker, rather than a supervisor, committed a
discriminatory act that influenced the ultimate employment decision.” Id. at n.4.

3 In a hostile environment case, the First Circuit said that “[t]o the extent the district court said it required
DeCaire to present evidence beyond disproving the government’s arguments as pretext, that was error.” DeCaire V.
Mukasey, 530 F.3d 1, 20 (1st Cir. 2008) (emphasis in original). The pretext language used in this bracketed
paragraph is permissible and may help the jury understand the issue, but is not required in the First Circuit. Fite v.
Digital Equip. Corp., 232 F.3d 3, 7 (1st Cir. 2000) (ADEA and ADA) (“While permitted, we doubt that such an
explanation is compulsory, even if properly requested.”); White v. N.H. Dep’t of Corrections, 221 F.3d 254 (1st Cir.
2000) (Title VII) (finding no error in refusal to give explicit instruction on pretext).

In Foley v. Commonwealth Electric Co., 312 F.3d 517, 521 (1st Cir. 2002), the court stated that “this
instruction optimally should have been included in the charge.”
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2.2 Sexual Harassment'—Hostile Environment Created by

Supervisors or Defendant Itself?
[Updated: 8/29/11]

Pattern Jury Instruction

[Plaintiff] accuses [defendant]® of sexual harassment in violation of federal law. To succeed on
this claim, [plaintiff] must prove by a preponderance of the evidence all four of the following
factors®:

First, that [she/he] was intentionally subjected to unwelcome harassment by the employer
or by [his/her] supervisor®;

Second, that the harassment was based upon [her/his] sex®;

Third, that the harassment was both objectively and subjectively offensive, such that a
reasonable person’ would find it hostile or abusive and [plaintiff] in fact did perceive it to
be so; and

Fourth, that the harassment was sufficiently severe or pervasive so as to alter the
conditions of [his/her] employment and create an abusive working environment.

“Unwelcome harassment” means conduct that is uninvited, and offensive or unwanted.®

On whether the conduct was objectively offensive, you may consider, among other things, the
frequency of the conduct, its severity, whether it was physically threatening or humiliating or
whether it was a mere offensive utterance, whether it unreasonably interfered with an employee’s
work performance, and its effect on the employee’s psychological well-being.’

Liability on this claim requires more than mere utterance of an offensive remark. It does not,
however, require tangible psychological injury. There is no mathematically precise test for
determining whether words and gestures meet the standard. Instead, you must consider the
evidence as a whole and the totality of the circumstances, such as the nature of the conduct and
the context in which it occurred.’® Discriminatory intimidation, ridicule and insult can be
sufficiently severe or pervasive in their accumulated effect to alter the conditions of employment
and create an abusive working environment. The conduct or actions do not have to be overtly
sexual.™* But conduct that results from genuine but innocuous differences in the way men and
women routinely interact with members of the same sex and of the opposite sex is not illegal.
Offhand comments, rudeness, occasional teasing and isolated incidents are not alone sufficient.*?
This is not a general civility code for the workplace.™

Y{If [plaintiff] satisfies you of all the requirements | have listed, then you shall consider the

[defendant]’s affirmative defense. To prevail on its affirmative defense, [defendant] must prove
by a preponderance of the evidence both of the following:
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First, that it exercised reasonable care to prevent and correct promptly sexually harassing
behavior;*® and

Second, that [plaintiff] unreasonably failed to take advantage of any preventive or
corrective opportunities [defendant] provided.*®

If you find that [defendant] has proven both of these by a preponderance of the evidence, your
verdict must be for [defendant] on this claim. Otherwise, your verdict must be for [plaintiff].}

! This instruction should be usable, with appropriate modifications, for a claim of racially hostile
environment under Title VIl or 42 U.S.C. § 1981, see Danco, Inc. v. Wal-Mart Stores, Inc., 178 F.3d 8, 13 (1st Cir.
1999) (“[H]ostile work environment claims may now be pursued by employees under both Title VII and section
1981.”); Faragher v. City of Boca Raton, 524 U.S. 775, 787 n.1 (1998) (Title VII) (“Courts of Appeals in sexual
harassment cases have properly drawn on standards developed in cases involving racial harassment.”), or indeed in
any hostile environment case. See Rivera-Rodriguez v. Frito Lay Snacks Caribbean, 265 F.3d 15, 24 (1st Cir. 2001)
(Title VII, ADA and ADEA) (“Hostile-work-environment claims were first recognized in the sex-discrimination
context, but have since been recognized for members of any protected class.”). But the First Circuit has not yet
decided “whether disability-based hostile work environment claims exist under the ADA.” Rocafort v. IBM Corp.,
334 F.3d 115, 121 (1st Cir. 2003); accord Arrieta-Colon v. Wal-Mart P.R., Inc., 434 F.3d 75, 85 n.6 (1st Cir. 2006);
Quiles-Quiles v. Henderson, 439 F.3d 1, 5 n.1 (1st Cir. 2006).

% This instruction may be used, with appropriate modification, for cases involving harassment by: (1) a
defendant, who is either the employer himself or herself or whose high rank in the company is sufficient to “make[]
him or her the employer’s alter ego,” Burlington Indus., Inc. v. Ellerth, 524 U.S. 742, 758 (1998) (Title VII); or
(2) an employee of defendant who is the plaintiff’s supervisor. O’Rourke v. City of Providence, 235 F.3d 713, 736
(1st Cir. 2001) (Title VII). “An employer is subject to vicarious liability to a victimized employee for an actionable
hostile environment created by a supervisor with immediate (or successively higher) authority over the employee.”
Ellerth, 524 U.S. at 765. Instruction 2.3 should be used if one of defendant’s customers or non-supervisory
employees created the hostile work environment. Instruction 2.1 should be used if the plaintiff suffered a tangible
employment action as a result of his or her response to the harassment.

® In Title VII cases, “the terms ‘employer’ and ‘employee’ are to be defined with reference to common law
agency principles.” Delia v. Verizon Communications, Inc.,  F.3d __, 2011 WL 3688995, at *3 (1st Cir. Aug. 24,
2011) (internal quotes omitted). “[T]he principal guidepost” is “‘the common-law element of control [by the
putative employer over the putative employee].”” 1d. An instruction on this issue may be given when there is a
dispute about whether the plaintiff is the defendant’s employee. See id. at *2-4; Lopez v. Massachusetts, 588 F.3d
69, 83 (1st Cir. 2009).

* The list of factors comes largely from O’Rourke v. City of Providence, 235 F.3d 713, 728 (1st Cir. 2001)
(Title VII).

*“An employer is subject to vicarious liability to a victimized employee for an actionable hostile
environment created by a supervisor with immediate (or successively higher) authority over the employee.”
Faragher v. City of Boca Raton, 524 U.S. 775, 807 (1998). “The question of whether an employee is a supervisor in
the relevant sense is itself factual in nature.” Noviello v. City of Boston, 398 F.3d 76, 95 (1st Cir. 2005). It depends
on “the degree of authority possessed by the putative supervisor.” Id. It requires “some modicum of [] authority” to
affect the terms and conditions of employment, such as hiring, firing, transferring, disciplining, etc. 1d. at 96.

® The harasser need not be of the opposite sex to the victim; same-sex harassment is also actionable.
Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75, 79-80 (1998) (Title VII); see also Higgins v. New Balance
Athletic Shoe, Inc., 194 F.3d 252, 258-59 (1st Cir. 1999) (Title VII and ADA). The essential issue is whether the
victim was harassed “because of” his or her sex.

" In the late eighties and early nineties, some commentators and courts discussed the appropriateness of the
“reasonable person” standard, as compared to a “reasonable woman” standard, when the harassment was directed
against a woman. See generally Kathryn Abrams, Gender Discrimination and the Transformation of Workplace
Norms, 42 Vand. L. Rev. 1183 (1989); Naomi R. Cahn, The Looseness of Legal Language: The Reasonable Woman
(continued next page)
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Standard in Theory and Practice, 77 Cornell L. Rev. 1398 (1992); Nancy S. Ehrenreich, Pluralist Myths and
Powerless Men: The Ideology of Reasonableness in Sexual Harassment Law, 99 Yale L.J. 1177 (1990). See also
Harris v. Int’l Paper Co., 765 F. Supp. 1509, 1513-16 (D. Me. 1991) (Title VVII) vacated in part by 765 F. Supp. 1529
(1991) (discussing Chamberlin v. 101 Realty, Inc., 915 F.2d 777 (1st Cir. 1990) (Title VII); Morgan v. Mass. Gen.
Hosp., 901 F.2d 186 (1st Cir. 1990) (Title VII); Lipsett v. Univ. of P.R., 864 F.2d 881 (1st Cir. 1988) (Title VII)).
But in the First Circuit, it remains appropriate to use the term “reasonable person.” See O’Rourke v. City of
Providence, 235 F.3d 713, 728 (1st Cir. 2001) (Title VII) (the “sexually objectionable conduct was both objectively
and subjectively offensive, such that a reasonable person would find it hostile or abusive and the victim in fact did
perceive it to be so”) (citing Faragher v. City of Boca Raton, 524 U.S. 775, 787-89 (1998) (Title VII); Harris v.
Forklift Sys., Inc., 510 U.S. 17, 20-23 (1993) (Title VII); Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 65-73
(1986) (Title VII)). Under this standard, “the objective severity of the harassment should be judged from the
perspective of a reasonable person in the plaintiff’s position, considering ‘all the circumstances.”” Oncale V.
Sundowner Offshore Serv., Inc., 523 U.S. 75, 81 (1998) (Title VII) (quoting Harris, 510 U.S. at 23).

8 This definition comes from Chamberlin v. 101 Realty, Inc., 915 F.2d 777, 784 (1st Cir. 1990) (Title VII),
but Chamberlin has no punctuation in the phrase: “uninvited and offensive or unwanted.” The addition of the
comma is consistent with the definition favored in at least two other circuits. See Moylan v. Maries County, 792
F.2d 746, 749 (8th Cir. 1986) (“In order to constitute harassment, the conduct must be ‘unwelcome’ in the sense that
the employee did not solicit or invite it, and the employee regarded the conduct as undesirable or offensive.”);
Henson v. City of Dundee, 682 F.2d 897, 903 (11th Cir. 1982) (“In order to constitute harassment, this conduct must
be unwelcome in the sense that the employee did not solicit or incite it, and in the sense that the employee regarded
the conduct as undesirable or offensive.”). Whether particular conduct was unwelcome is a fact-intensive, context-
specific inquiry. See Meritor Sav. Bank, FSB v. Vinson, 477 U.S. 57, 68 (1986) (Title VII) (“the question whether
particular conduct was indeed unwelcome presents difficult problems of proof and turns largely on credibility
determinations committed to the trier of fact”). The fact that the plaintiff did not explicitly reject the advance is not
necessarily dispositive. Chamberlin, 915 F.2d at 784 (“[T]he perspective of the factfinder evaluating the
welcomeness of sexual overtures . . . must take account of the fact that the employee may reasonably perceive that
her recourse to more emphatic means of communicating the unwelcomeness of the supervisor’s sexual advances, as
by registering a complaint, though normally advisable, may prompt the termination of her employment, especially
when the sexual overtures are made by the owner of the firm.”).

® This list comes primarily from Harris v. Forklift Sys., Inc., 510 U.S. 17, 23 (1993). It has been repeated
many times. The final factor comes from Vera v. McHugh, 622 F.3d 17, 26 (1st Cir. 2010) (quoting Che v. Mass.
Bay Transp. Auth., 342 F.3d 31, 40 (1st Cir. 2003)).

19 See Harris v. Forklift Sys., 