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REPORT AND RECOMMENDED DECISION*

The plaintiff in this case seeks childhood disability benefits from the Socia Security account of his
father. He was born in 1949 and alleges an onset of disability on December 31, 1966. Record at 142. In
order to quaify for the benefits he seks the plaintiff was required to show that he had been under a
disability before age 22, id. at 102, and continuoudy between October 11, 1971, his twenty-second
birthday, and October 1998, id. at 4. Seealso20 C.F.R. §404.350. Theadminidrativelaw judgefound
that the plaintiff had engaged in substantia gainful activity in 1977, 1978, 1982, 1986, 1987 and 1988, id.

at 106, resulting in a conclusion that he was not under a disability for the required continuous period. The

! Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he seeks reversal

of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on February 25, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
administrative record.



Appedls Council upheld these findings, id. at 4-5, making this decison the find determination of the
commissioner, 20 C.F.R. § 404.981.

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judgein this casereached only thefirgt step of the commissioner’ s sequentid
evaluation process. 20 C.F.R. § 404.1520. The burden of proof is on the plaintiff at this step to
demondrate that he did not engage in subgtantid gainful activity during the period in question. Bell v.
Commissioner of Social Sec., 105 F.3d 244, 246 (6th Cir. 1996); see also Field v. Chater, 920 F.
Supp. 240, 241 (D. Me. 1995).

A disability ceases for purposes of the Socia Security Act when the individual becomes able to
engage in subgtantid gainful activity. 42 U.S.C. 8 423(f)(1)(B). Under the applicable regulations, a
damant’s earnings will ordinarily determine whether he has engaged in substantid gainful activity. 20
C.F.R. 8 404.1574(a)(1) & (b); Socid Security Ruling 83-33, reprinted in West's Social Security
Reporting Service Rulings 1983-1991, at 95 (“In evauating an employee swork activity for [substantia
gainful activity] purposes, the primary consderdtion is‘earnings derived from such sarvices”) Average
earningsin excess of $240 per month received in 1977, $260 per month received in 1978 and $300 per
morth received between 1980 and 1989 show that the clamant has engaged in substantia gainful activity.

20 C.F.R. § 404.1574(b)(2)(i).



Theadminigrativelaw judgefound that the plaintiff’ saverage monthly earningsfor therdevant years
wereasfollows in1977 $241.21,in 1978 $277.95, in 1982 $457.67, in 1986 $723.18, in 1987 $625.05
andin 1988 $394.17. Record a 104. Theplaintiff relieson Socia Security Ruling 84-25, which interprets
20 C.F.R. § 404.1575(d), as support for his contention that his work in each of these years was done
“during aperiod of temporary remisson” of hisimpairment of bipolar disorder or was* done under specia
conditions” Paintiff’sltemized Statement of Errors(* Statement of Errors’) (Docket No. 6) at 3-4. Basd
on his own testimony, he contends that he “gets ajob[], works for a while, and then will have another
relgpse in which he goes off the medication, ceasesto function and * crashes again,” causing himtolosehis
job. Id. at 4.

The regulations & issue provide, in pertinent part:

(1) General. Ordinarily, work you have donewill not show that you are
ableto do subgtantia gainful activity if, after working for aperiod of 6 monthsor
less, your impairment forced you to stop working or to reduce the amount of
work you do so that your earnings from such work fal below the substantia
ganful activity earnings leve . . . and you meet the conditions described in
paragraphs (¢)(2), (3), (4), and (5), of this section.

(2) Event that must precede an unsuccessful work attempt. There
must be asignificant bresk in the continuity of your work beforewewill consder
that you began awork attempt that later proved unsuccessful. Y ou must have
stopped working . . . because of your impairment or because of the removd of
specid conditions that were essentiad to the further performance of your work.
We explain what we mean by specid conditions in § 404.1573(c). We will
consder your prior work to be“discontinued” for asignificant periodif youwere
out of work at least 30 consecutive days. Wewill also consider your prior work
to be " discontinued” if, because of your impairment, you were forced to change
to another type of work or another employer.

(3) If you worked 3 months or less. We will consder work of 3
months or less to be an unsuccessful work attempt if you stopped working . . .
because of your impairment or because of the remova of specid conditions
which took into account your impairment and permitted you to work.



(4) 1f you worked between 3 and 6 months. We will consider work
that lasted longer than 3 monthsto be an unsuccessful work attempt if it ended. .
. within 6 months because of your impairment or because of the remova of
speciad conditionswhich took into account your impairment and permitted youto
work and —

(1) You were frequently absent from work because of your imparment;

(i) Your work was unsatisfactory because of your impairment;

(i) You worked during a period of temporary remisson of your
imparment; or

(iv) You worked under specia conditions that were essentid to your
performance and these conditions were removed.

(5) If you worked more than 6 months. We will not consder work
you performed a the substantid gainful activity earnings leve for more than 6
months to be an unsuccessful work attempt regardiess of why it ended. . . .

20 C.F.R. 8§ 404.1574(c)(1)-(5) (when clamant was employee). Identica language gpplying to sef-
employed clamantsis set forth in 20 C.F.R. 8 404.1475(d). “Specid conditions’ aredefined asfollows:

Examplesof the gpecid conditionsthat may relateto your impairment include, but
arenot limited to, Stuationsin which —

(1) You required and received specid assistance from other employees in
performing your work;

(2) You were alowed to work irregular hours or take frequent rest periods;

(3) You were provided with specid equipment or were assigned work
especidly suited to your imparment;

(4) Y ouwere ableto work only because of specialy arranged circumstances,
for example, other persons helped you preparefor or get to and from your work;

(5) You were permitted to work at a lower standard of productivity or
efficiency than other employees; or

(6) Y ou weregiven the opportunity to work despite your impairment because
of family relationship, past association with your employer or your employer’s
concern for your welfare.

20 C.F.R. 8404.1573(c). Theplaintiff doesnot contend that he was frequently absent from work dueto
his impairment or that his work was unsatisfactory due to hisimpairment. Statement of Errors at 4.
The plaintiff satesthat “the case law recognizesthat the short term jobs of lessthan six monthsare

unsuccessful work attempts.” Id. a 7. This misstates the holdings of the case law cited by the plaintiff in



support and is clearly incorrect given the unambiguous language of 20 C.F.R. § 404.1574(c)(4). Jobs
lasting between three and six months are to be classified as unsuccessful work attempts only if one of the
four additional factors was present. The plaintiff has understandably disavowed reliance on two of those
four factorswith respect to hisemployment in 1977, 1982, 1986, 1987 and 1988 that would otherwise be
consdered substantia gainful activity under 20 C.F.R. § 404.1574(b). Theadminidrativelaw judgefound
that “the clamant’ salegation of jobsthat |asted for 7 months clearly iminates his contention that hisprior
work conssted of a number of unsuccessful work attempts” Record at 105. The plaintiff contends,
Statement of Errors a 8, that the adminidrative law judge “made an implicit, adverse credibility
determination” with repect to thisissue because he choseto credit the plaintiff’ stestimony, inresponsetoa
question from his attorney, that “there might have been one or two jobs that | might have lasted seven
months, but nothing more than that,” rather than hislater testimony, in response to his attorney’ s question,
“['Y]ou're pretty comfortablethat al thesejobs have been lessthan six months?’, “Y es, definitely.” Record
at 122. My andysswill assumethat thereis no evidence that any of the plaintiff’ sjobs during the years a
issue lasted more than six months? but | note that the administrative law judge is expected to resolve
conflictsintheevidence. No credibility determination was necessary in order to choose one of the plaintiff's
contradictory statements over the other, particularly when the statement he now wishes the adminidrative
law judge to be required to adopt was dicited by his counsd in an effort to overcome testimony that
congtituted adamaging admisson. Seegenerally Robinsonv. Shalala, 1995 WL 94924 (N.D.Cal. Feb.

22,1995), at *7.

2 Theplaintiff characterizes the finding that he held some jobs for seven months or more as“crucial,” Statement of Errors
at 7, but the decision may be upheld without relying on that finding.



The plaintiff suggeststhat the earningsfor severd of the years at issuethat are, by regulation, to be
taken as evidence of substantial gainful activity actualy represent employment for periods of fewer than
three months, if certain rates of pay are assumed. Statement of Errorsat 6. However, the plaintiff testified
that one of his jobs, in 1986, “lasted dmost six months,” Record at 113, and that in 1986 or 1987 he
worked for four months for Jublanski Painting and Restoration, id. at 119. Heaso testified generally that
“I've never redly been able to remain employed for more than five or Sx months a atime” 1d. at 120.
Since engaging in subgtantial gainful activity even once during the period between October 1971 and
October 1998 would makethe plaintiff indigiblefor the benefitshe claims, the fact that other jobsmay have
lasted | ess than three months appears to be irrdlevant under the circumstances.

The plaintiff invokes the exception for work done under specid conditionsthat is provided by 20
C.F.R. 8 404.1574(c)(4) for any of hisjobsthat may have lasted more than Sx months, assarting that his
testimony to the effect that “every now and then, I’ d run into somebody that was compassionate asfar as
my mental hedthissuesare concerned,” Record at 122, “ strongly suggeststhet if therewere any timeswhen
Mr. Benson managed to work more than six monthsit was only on those occas onswhen employers made
gpecia accommodations,” Statement of Errorsat 4-5. As| havedready noted, my analysisdoesnot rely
on the plaintiff’ stestimony that “one or two” of hisjobs might have lasted seven months, but, werel torely
on that testimony, thisgenerd statement could not bear theweaight assigned to it by the plaintiff. Eveninthe
light of his succeeding testimony, that his current employer “makes exceptionsfor me” and “ compensates’
for “days I'm feding poorly,” Record at 122, the plaintiff has failed to provide evidence that any specid

conditions similar to those described in 20 C.F.R. § 404.1573(c) were provided for him at any past jobs.

% The administrative law judge established, through an appropriate question to the plaintiff, see 20 CF.R. § 40415730)(6),
(continued on next page)



Theplantiff dtesSocia Security Ruling84-25 (“SSR 84-25") in support of hiscontention that any
jobs during the relevant period that may have lasted between three and Sx months must be categorized as
unsuccessful work attempts rather than substantia gainful activity because the work was done during a
period of temporary remisson of his bipolar disease. Statement of Errors a 4. He refers to medical
records submitted after the adminigirative law judgeissued his decis on which show that hewas hospitaized
in 1986. Id. at 5-6. However, those records show hospital admissions between January 9 and 29 and
between January 29 and February 3, 1986, Record at 24-28, well before the six-month job thet beganin
April 1986, id. at 113. They do not show anything about the reason why that employment ended or about
the possibility that the plaintiff was again hospitalized in September for trestment of hisimparment. SSR
84-25 is particularly indructive & this point.

If work lasted more than 3 months, it must have ended . . . within 6 months due
to theimparment . . . .

In consdering why awork effort ended. . ., we do not rely solely on information
fromtheworker. Therefore, if impartia supporting evidenceisnot dready apart
of the daimsfile, confirmation with the employer isrequired. If the information
from the employer is inconclusive or if none is avallable, the reason for work
discontinuance or reduction may be confirmed with the person’s physician or
other medical source. After being gpprised of the circumstances, the physician or
other medica source could state whether, in his or her opinion or according to
the records, the work discontinuance . . . was due to the impairment.

Socia Security Ruling 84-25, reprinted in West' s Social Security Reporting Service Rulings 1983-1991,
at 268-69. Here, the plaintiff offersnothing but hisown tesimony. Headmitsthat “ many” recordsfromthe
relevant time period “are no longer available” Statement of Errors at 5. He was not able to produce

medica records for the period after September 1986 and did not offer the name of any medical provider

that the plaintiff wasnot hired for any jobs because he had afriendship or other connection with the employers, Record
(continued on next page)



who might be able to testify about a medica cause for the end of his employment &t that time. The
adminigrative record shows that information was requested from that employer, but was not provided.
Record at 179, 193-94. The plaintiff observes, in conclusory fashion, that “there isthe usud requirement
that the ALJ develop the factud record on theseissues,” apparently referring to the possible seven- month
jobs. Statement of Errorsat 7. When asked at ord argument what the adminigtrative law judge could have
done under the circumstances, counse for the plaintiff responded that his staff might have been able to
obtain more information from the employers “if the ALJ redlly had wanted to develop thisrecord.” From
al that appearsintherecord, the plaintiff had not made the administrative law judge aware of the existence
of any person, employer or medica provider that he or the plaintiff’ s attorney could have contacted for
more informetion. The burden of proof remainswith the plaintiff at Step 1 and, at aminimum, that burden
requireshimto mekethe possiblelocation of additiond relevant information known to theadministretive law
judge.

Becausethe record contains substantial evidence supporting the commissoner’ scondusionthat the
plaintiff engaged in substantial gainful activity in 1986, the decison should be affirmed.

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum

at 118.



andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovoreviewby
the district court and to appeal the district court’s order.

Dated this 3rd day of March, 2004.
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