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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) apped raises the question whether subgtantia evidence
supports the commissioner’ s determination that the plaintiff, who aleges that he has been disabled from
working from and after his date last insured (December 31, 1996) by depression, anxiety and cognitive
disorder secondary to cerebral aneurysm, had no severe mentd impairment as of the rdlevant time. |
recommend that the decison of the commissioner be vacated and the case remanded for further
proceedings.

In accordance with the commissioner’s sequential evaluation process, 20 C.F.R. § 404.1520,

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the adminigtrative

! This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeksreversal of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral
argument was held before me on February 25, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page



law judge found, in relevant part, that the plaintiff had acquired sufficient quarters of coverageto remain
insured only through December 31, 1996, Finding 1, Record at 19; that he had the following medicdly
determinable severe impairments— status post two crania aneurysmsand disorders of the back (discogenic
and degenerative) — but that any mental impairments present were not severe, Finding 3,id.; that despitehis
medicaly severe impairments, he retained the residud functiond capacity (“RFC”) to perform his past
relevant work on aregular and cons stent basis during the period from February 5, 1990 through December
31, 1996, Finding 6, id. a 20; and that he therefore was not under adisability at any timefrom February 5,
1990 through December 31, 1996, Finding 7,id. The AppeasCouncil declined to review thedecison, id.
at 8-9, making it thefina determination of thecommissoner, 20 C.F.R. § 404.981; Dupuisv. Secretary of
Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination mede is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigrative law judge in this case reached Step 4 of the sequentia process, at which stage
the claimant bearsthe burden of proof of demonstrating inability to return to past relevant work. 20 C.F.R.
§ 404.1520(e); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987). At this step the commissioner must

meake findings of the plaintiff’s resdud functiona capacity and the physicd and menta demands of past

references to the administrative record.



work and determine whether the plaintiff’s resdua functiona capacity would permit performance of that
work. 20 C.F.R. § 404.1520(e); Sociad Security Ruling 82-62, reprinted in West's Social Security
Reporting Service Rulings 1975-1982 (* SSR 82-62"), at 813.

The plaintiff’s complaint aso implicates Step 2 of the sequentia evaluation process. Although a
clamant bears the burden of proof at this step, it is a de minimis burden, designed to do no more than
screen out groundlessclaims. McDonald v. Secretary of Health & Human Servs, 795F.2d 1118, 1123
(1st Cir. 1986). When a clamant produces evidence of an impairment, the commissioner may make a
determination of non-disability at Step 2 only when the medical evidence “establishes only a dight
abnormdity or combination of dight abnormadlities which would have no more than aminima effect on an
individud’s ability to work even if the individud’s age, education, or work experience were specificaly
consdered.” Id. a 1124 (quoting Socia Security Ruling 85-28).

Theplantiff identifiesfour dternative groundsfor remand, asserting that the adminidrativelaw judge
ered in (i) asessing his mentd imparments as non-severe — a decison assertedly unsupported by
subgtantia evidence, (i) proceeding without amedica expert, inviolaion Socid Security Ruling 83-20, (jii)
meaking a credibility finding unsupported by substantia evidence and inconsstent with the commissoner’s
ownregulatory criteria, and (iv) failing to recontact atreeting physician for clarification asrequired by Socid
Security Ruling 96-5p and Lemelin v. Apfel, No. 98-282-P-H, 1999 WL 33117108 (D. Me. May 17,
1999) (rec. dec., aff’ d June 8, 1999). Seegenerally Itemized Statement of Specific Errors (* Statement of
Errors’) (Docket No. 8). | agree that the Step 2 finding concerning the plaintiff’s menta impairment is
unsupported by subgtantid evidence, warranting reversal and remand.

|. Discussion



Thisisasad case, inwhich the plaintiff and hiswife, who seemed to have everything going for them,
auffered areversd of fortune when in February 1990the plaintiff (then only 28 years old) wasfound nearly
comatose as aresult of a ruptured cerebra aneurysm, following which he underwent two successvebrain
surgeries. See, e.g., Record at 255, 274-77, 333-35. Physcdly, the plaintiff made what one treating
physician, David L. Ewing, M.D., describedin 1992 as“avery remarkable’ recovery. Seeid. at 335; see
also, e.qg., id. at 274, 277 (plantiff discharged from hospita on March 10, 1990 in excellent condition,
asymptomatic). While the plaintiff dlaims some continuing physical fdlout, he primarily alegesthat hehas
been disabled by depression and anxiety secondary to hisaneurysm ruptures. See, e.g., id. at 46-48, 220.

Theplantiff first contendsthat the determination that hismental impairmentswere non-severe as of
December 31, 1996 is unsupported by substantia evidence of record. See Statement of Errorsat 1-3.
The voluminous record in this case includes sharply conflicting evidence as to whether his menta
impa rmentswere or were not severe asof that date. For example, psychiatrist David Dettman, D.O., with
whom the plaintiff began tresting on November 26, 2001, see Record at 466, submitted a detailed
retrospective report dated September 9, 2002 opining that since at least December 31, 1996 the plaintiff
has been markedly limited in understanding and memory, sustained concertration and persistence, socid
interaction and adaptation, as a result of which he clearly has been unable to sustain any gainful full-time
employment during thet time, see id. at 482-85. By contrast, two non-examining Disability Determingtion
Services (‘DDS’) psychologids filed their own retrogpective opinions to the effect that the plantiff's
depresson was mild and non-severe as of the rdevant time. See id. at 371-79 (Psychiatric Review
Technique Form (“PRTF’) completed April 4, 2000 by James J. Wandtrath, Ph.D.), 382-86 (PRTF

completed September 24, 2001 by David R. Houston, Ph.D.).



Beyond this, DDS consulting examiner Raymond L. Y ockey, M.D., submitted areport dated July
18, 1996 describing the plaintiff’ s depress on as gpparently in remisson and well-controlled on Prozac. Id.
at 347. And anon-examining DDS physician whose nameisillegible completed a PRTF on August 14,
1996 finding the plaintiff’s menta impairments to be non-severe. Seeid. at 349-56.

Resolution of such evidentiary conflicts normdly is the province of the adminidrative law judge.
See, e.g., Rodriguez, 647 F.2d at 222 (* The Secretary may (and, under hisregulations, must) take medical
evidence. But the resolution of conflicts in the evidence and the determination of the ultimate question of
disability isfor him, not for the doctors or for the courts.”). Nonethel ess, “the amount of weight that can
properly be given the conclusons of nontedtifying, non-examining physcans will vary with the
circumstances, including thenature of theillnessand theinformation provided theexpert.” Rosev. Shalala,
34 F.3d 13, 18 (1st Cir. 1994) (citations and interna quotation marks omitted). “In some cases, written
reports submitted by non-testifying, nonexamining phys cians cannot done condtitute substantial evidence,
dthough thisisnot an ironclad rule” 1d. (citations omitted).

Counsd for the plaintiff contended a ord argument — and | agree — that in this case the DDS
reports cannot serve as substantial evidence inasmuch asthe DDS consultants did not have the benefit of a
number of medica recordssubmitted subsequent to their assessments. See, e.g., Record at 234-38 (Ieters
dated May 23, 2002 and June 20, 2002 from plaintiff’s counsdl transmitting additiona proposed exhibits),
394-443 (Exhibits 21F through 27F). Thoselater submitted materidsindude medical recordsdocumenting
the plaintiff’s status in the monthsimmediately following his date last insured. See, e.g., id. at 416-19.

At ord argument, counsel for the commissioner posited that, even assuming arguendo that the

commissoner erred at Step 2, any such error is harmless inasmuch as the Record supports an ultimate



finding of non-disability as of the plaintiff’s date last insured. He cited no authority for the proposition that
the commissoner may be excused from methodical application of the sequentia-evaluation process, and |
know of none. | am unwilling Smply to assume, in the absence of any further development of this record,
that were the commissoner to reach Step 5 she would meet her burden of proving thet the plaintiff is
cgpable of performing work exigting in substantial numbersin the national economy.

Although the Step 2 error done warrants reversd, | briefly comment on the plaintiff’s remaining
points of error (none of which | find meritorious) for the benefit of the parties on remand: 1

Falure To Cal Medica Expert Per SSR 83-20. The plaintiff asserts that the adminigtrative law

judge failed to call amedica expert, in contravention of Socia Security Ruling 83-20. See Statement of
Errors a 3-4. However, Ruling 83-20 pertains to adjudication of the onsat date of disability once a
claimant has been determined to bedisabled. See Socia Security Ruling 83-20, reprinted in West’ s Social
Security Reporting Service Rulings 1983-1991 (* SSR 83-20"), at 49 (“In addition to determining that an
individud is disabled, the decisonmaker must dso establish the onset date of disability.”); see also, e.g.,
Key v. Callahan, 109 F.3d 270, 274 (6th Cir.1997) (“ Since there was no finding that the claimant is
dissbled asaresult of hismenta impairment or any other impairments or combination thereof, no inquiry
into onset date isrequired.”). No such determination hasbeen madeinthiscase. Whilethe adminidtretive
law judge did aludeto Dr. Dettman’ scurrent findings, hisfocuswas on whether the plaintiff wasdisabled as
of December 31, 1996:
[A]lthough Dr. Dettman’ s opinion may be supported with respect to the claimant’ s current

condition, thereisinsufficient supportable basis upon which to rely to apply that opinionto
the claimant’ s condition prior to December 31, 1996.

As noted above, dthough current evidence supports marked functiona limitations in
6



activitiesof dally living, socid functioning, and concentration, persstence and pace, thereis
no indication that such limitations existed prior to December 31, 1996.

Record at 17-18. These remarks cannot reasonably be construed as congtituting a determination that the
plantiff became disabled subsequent to his date last insured. SSR 83-20 accordingly is ingpposite.

2. Credibility Assessment. The plaintiff also contendsthat remand iswarranted inasmuch as,in

ng credibility, theadminidrative law judge entirely ignored hishearing tesimony aswell asthat of his
wife. See Statement of Errorsat 4-5. He suggedts that this omisson contravened Socid Security Ruling
96-7p, seeid.; however, whilethat ruling requires adjudicators to set forth “ specific reasonsfor thefinding
on credibility, supported by the evidence in the case record,” it does not demand that they specificaly
discuss hearing testimony, see Socid Security Ruling 96-7p, reprinted in West' s Social Security Reporting
Service Rulings 1983-1991 (Supp. 2003) (“SSR 96-7p”), at 134. Theadminigrativelaw judge supplied
severd specific reasonsfor hiscredibility finding, each supported by a Record citation (for example, thet the
plantiff’sdleged leve of fatigue was inconsstent with reports of injuries incurred while playing tennisand
ping-pong and with his report in March 1997 of continued back-country skiing every weekend). See
Record at 18, 323, 326, 417. | find no reversible error with respect to the adminidrative law judge' s
credibility findings. See, e.g., Frustaglia v. Secretary of Health & Human Servs., 829 F.2d 192, 195
(1st Cir. 1987) (“The credibility determination by the ALJ, who observed the claimant, evauated his
demeanor, and congdered how that testimony fit in with the rest of the evidence, is entitled to deference,
epecidly when supported by specific findings”). That said, | note that it is appropriate for the
commissioner to take afresh look at credibility upon remand.

3. Falure To Follow SSR 96-5p and Lemelin: The plantiff findly asserts that the




adminigrativelaw judge contravened Socid Security Ruling 96-5p and this court’ sLemelin decision when
he refused to call amedical expert or, at the leadt, seek clarification from Dr. Dettman. See Statement of
Errorsat 5-6. Ruling 96-5p provides, in relevant part:

Because treating source evidence (including opinion evidence) isimportant, if the
evidence does not support a treating source's opinion on any issue reserved to the
Commissioner and the adjudicator cannot ascertain the basis of the opinion fromthe case
record, the adjudicator must make “every reasonable effort” to recontact the source for
clarification of the reasons for the opinion.

Socid Security Ruling 96-5p, reprinted in West’ s Social Security Reporting Service Rulings1983-1991
(Supp. 2003) (“SSR 96-5p”), at 127. In Lemelin, the Appeds Council regjected the opinion of the
clamant’ slongtime treeting physcian (who hed trested him during the relevant period) on theground thet it
was not well-supported by other evidence of record. See Lemelin, 1999 WL 33117108, at *4. The
clamant complained, inter alia, that pursuant to SSR 96-5p the Apped's Council should have contacted
the tregting physician for clarification of the bases of his opinion before smply rejecting it out of hand. See
id. Thiscourt agreed, determining on independent review that the record revealed no gpparent basisfor the
tresting physician’ sopinion (which seemingly was at odds even with hisown progressnotes). Seeid.a*4-
*7. It accordingly remanded the case for further clarification pursuant to SSR 96-5p. Seeid. at *9.
Inthis case, asin Lemelin, theadministrative law judge noted that hefound Dr. Dettman’ sopinion
incong stent with other evidence of record, including Dr. Dettman’ sown progress notes. See Record at 16-
17. Nonetheless, this caseismaerialy disinguisheblefrom Lemelin in that Dr. Dettman, who was not the
plantiff’ stresting physician at the rdlevant time, meticuloudy detailed the basesfor his retrospective opinion

See Record at 482-85. Thus, no duty aroseto contact himfor further clarification pursuant to SSR 96-5p.

See, e.g., May v. Barnhart, No. CIV. 01-269-M, 2002 WL 1005103, at *6 (D.N.H. May 16, 2002)



(inesmuch asit wasclear that physicians opinionswere based dmost entirely on claimant’ sown statements
about her symptoms, there was no need to contact the physiciansfor clarification pursuant to SSR 96-5p).
I1. Conclusion

For theforegoing reasons, | recommend that the decision of the commissoner be VACATED ad

the cases REM ANDED for proceedings not incongstent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 3rd day of March, 2004.
/s David M. Cohen

David M. Cohen
United States Mag strate Judge

Plaintiff
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