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RECOMMENDED DECISION ON DEFENDANT'SMOTION FOR SUMMARY
JUDGMENT

The defendant, Alan M. Prysunka, who is sued in this action arisng under the Employee Retirement
Income Security Act (“ERISA”), 29 U.S.C. § 1001 et seq., only in his officid capacity as executive
director of the Maine Hedth Data Organization (MHDO), moves for summary judgment on al cams
asserted in the amended complaint. | recommend that the court grant the motion.

|. Summary Judgment Standard

Summary judgment is gppropriate only if the record shows*that thereisno genuineissue astoany
materid fact and that the moving party is entitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(c).
“Inthis regard, ‘materia’ means that a contested fact has the potentia to change the outcome of the suit
under the governing law if the dspute over it is resolved favorably to the nonmovant. By like token,

‘genuin€é meansthat ‘ the evidence about thefact is such that areasonable jury could resolve the point in



favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting
McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an aasence of evidence to support the
nonmoving party’scase. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
givethat party the benefit of al reasonableinferencesinitsfavor. Nicolov. Philip Morris, Inc., 201 F.3d
29, 33 (1« Cir. 2000). Once the moving party has made a preliminary showing that no genuine issue of
materid fact exigts, the nonmovant must * produce specific facts, in suitable evidentiary form, to establish the
presence of atridworthy issue” Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir.
1999) (citation and internal punctuation omitted); Fed. R. Civ. P. 56(e). “As to any essentia factud
element of its clam on which the nonmovant would bear the burden of proof at trid, itsfalure to come
forward with sufficient evidence to generate atriaworthy issue warrants summary judgment to the moving
party.” Inre Spigel, 260 F.3d 27, 31 (1st Cir. 2001) (citation and internal punctuation omitted).

[l. Factual Background

The following undisputed materid facts have been gppropriately submitted by the parties in
accordance with this court’s Loca Rule 56.

The defendant isthe executive director of MHDO and has served in that position since September
15, 1997. Defendant’s Satement of Materia Facts in Support of His Mation for Summary Judgment
(“Defendant’ sSMF’) (Docket No. 19) 11; Plaintiff’ s Statement of Materia Facts (“Plaintiff’ sRespongve
SMF") (Docket No. 21) 1. MHDO was established in 1995 by the Maine Legidatureand ischarged “to
create and maintain auseful, objective and comprehensive hedlthinformation databass” designed toimprove

the hedth of Mane citizens. 1d. 2. The statute that created MHDO requires that the database be



“publicly accessblewhile protecting patient confidentiaity and respecting providersof care” 1d. MHDOis
required to collect, process and andyze clinical and financia data submitted by health care providers and
hedlth payerssubject toitsjurisdiction. 1d. MHDO isprincipaly funded by assessments|evied on nonprofit
hospital and medical service organizations, hedth insurance carriers and health maintenance organizations,
third-party adminigtrators and carriers that provide administrative services only for hedth care plan
sponsors, and non-hospital hedth care providers. Id. 3. MHDO derives gpproximately 98% of its
operating revenues from these assessments. Id.

TheMaine Legidaure establishesthe maximum aggregate level of annud assessmentsthat MHDO
may impose. 1d. 4. For fiscd year 2002, the Maine Legidature sgnificantly incressed thetotd authorized
level of assessments that the MHDO could impose to $1,346,904. 1d. 5.

Maine law requires dl third-party administrators licensed to do businessin Maineto report to the
Superintendent of Insurance for the most recent calendar year al covered individuasin thestate of Maine
by the total number of hedth claims paid by the administrator by each plan sponsor and the tota dollar
amount of hedth dams paid by each plan sponsor. Id. §7. The Superintendent of Insurance provides
MHDO with the financid information reported by third-party administrators. 1d. § 8.

The plaintiff contractswith various hedth care planswhereby it agreesto provide servicesto those
plans, including ERISA compliance, processng of clams, payment of clams, gopedls processing and
related functions. Additiond Statement of Materid Facts (“Plantiff's SVMIF’) (included in Plantiff’'s
Responsve SMF beginning at [3]) 1 1; Defendant’s Response to Plaintiff’s Statement of Additiona
Materia Facts (“Defendant’ s Responsive SMF”) (Docket No. 25) 1 1. Thecontractsarecontainedinan
adminidrative services agreement which the plaintiff and each of the planshaveexecuted. 1d. §2. All but

one of the planswith which the plaintiff contracts are subject to the provisonsof ERISA. 1d. 3. ERISA



plansare administered by fiduciarieswhich havethelega obligation to administer the plansfor theexcdusve
benefit of the plans participants and beneficiaries. |d. 4. Theplaintiff isnot afiduciary with regardtoiits
ERISA planclients. 1d. 5. Itisa“contract adminigtrator” thet asssts ERISA fiduciariesin administering
their plans. 1d. Inproviding servicestothe plans, the plaintiff obtains certain information fromthe plans, as
well as third-party providers of hedth services to the plans covered participants, including the name,
address, socid security number, age and medical history of participants; hedth treatment received; namesof
physicians, results of tests; amount of clams paid; etc. Id. 6. The plantiff usesvariousiterations of this
information to process claimsfor, as well asto provide ERISA compliance advice to, the plans. Id. 9.

Aspart of itsstatutory charge, MHDO requiresthird- party administrators, including the plaintiff, to
provide it with certain data compiled from such information. 1d. 10. Thedatamust befiled annudly, ina
certain format. 1d. 11. Inorder to bere-licensed annudly by the Maine Bureau of Insurance, the plaintiff
is required to report the amount and number of clams paid out on behdf of each plan. Id. 12. The
plantiff provided such information to the Bureau of Insurance only after seeking and receiving written
consent from the plans. 1d. §13.

Inearly August 2002 the plaintiff informed the Superintendent of Insurance that it would not report
the financia datarequired by 24-A M.R.S.A. § 1906(4) and asserted that the statute was pre-empted by
ERISA. Defendant’'s SMF § 9; Plaintiff’s Responsive SMF 1 9. In early September 2002 MHDO
imposed its assessments upon entities subject to itsjurisdiction for fisca year 2003. 1d. 9 10. On October
25, 2002 the defendant attended ameeting with representatives of the plaintiff and the Bureau of Insurance
to discuss the plaintiff’s refusd to submit financia informetion to the Bureau of Insurance. 1d. 11
Subsequently, the plaintiff advised the defendant of its gross medica and dentd daims paid on behdf of its

clients during 2001 and filed the required form with the Bureau of Insurance. 1d. On April 30, 2003 the



plantiff filed with the Bureau of Insurance the reevant form containing financid informetion for the daimsit
processed in 2002. 1d. 12, Based onthe datareported by the plaintiff, MHDO imposed on the plaintiff
assessments of $3,498 for fiscal year 2002-03 and $3,154 for fiscal year 2003-04. Id. 114. Theplaintiff
paid its assessment for fiscal year 2002-03 but has not paid its assessment for fisca year 2003-04. 1d.
15.

MHDO has ddegated the responsibility for gathering hedlth care clams datafrom entitiessubject to
MHDO datareporting requirementsto the Maine Health Data Processing Center. 1d. 116. On November
27,2002 the plaintiff registered on-linewith the Processing Center to begin the process of submitting daims
data. 1d. 17. OnApril 17, 2003 the plaintiff informed MHDO that it would not report hedlth careclams
data, maintaining that the law requiring such submissionswas preempted by ERISA. Id. §18. The plaintiff
has never submitted any hedlth care clams datato MHDO or the Processing Center. 1d. Theplantiff did
not provide MHDO with the data because, despite making arequest, it did not receive consent to do so
from the ERISA plans. Paintiff’s SVIF § 14; Defendants Responsve SMF {1 14. Some of the ERISA
plans pay benefits to beneficiaries in Sates other than Maine. 1d.  16.

MHDO has adopted policies and procedures to safeguard the privacy, security and integrity of
individudly identifiable hedth information congstent with the requirements of rules adopted pursuant to the
Hedlth I nsurance Portability and Accountability Act of 1966 (“HIPAA”). Defendant’'s SMF 21 Rantiff's
Responsive SMF 1 21. MHDO has adopted rules designed to protect the privacy of individudly identifigble
health information reported to it by entities subject to itshedlth care claim datareporting requirements. 1d. 9
22. The adminigtrative services agreements that each of the plaintiff’ SERISA clients entered into with the
plantiff expresdy permit the plaintiff to disclose dams data or other plan information as required by law.

Id. §28. The agreements define “required by law” to mean *a mandate contained in law that compelsa



covered entity to make ause or disclosure of protected health information and that is enforceablein acourt
of law . . . [and i]ncludes statutes or regulations that require the production of information.” 1d. §31.
I11. Discussion

Theamended complaint includesfour counts, three of which assert that Chapter 1683 of Title 22 of
the Maine Revised Statutes Annotated is pre-empted by ERISA. Amended Complaint (Docket No. 11) 111
19,2 23, 31. Count One aleges that this pre-emption exists “to the extent that [the statutes] require]] an
entity to provide Data derived from Plan Information owned by an ERISA Plan without the consent of the
ERISA Fiduciary that ownsthe Plan Asset.” Id. 119. Count Two alegesthat thispre-emption exists “to
the extent that [the Statutes] require]] an entity to pay Data Feesbased on Claims Information owned by an
ERISA plan.” Id. §23. Count Three alegesthat theinformation at issue congtitutes assets of the ERISA
plansand that the statutes are pre-empted by ERISA “to the extent that [they] require]] thetransfer of Plan
Assetsto MHDO.” Id. 1 31. Thedefendant contendsthat heis entitled to summary judgment on Counts
One and Three because the information at issue does not condtitute “plan assets’ and on Count Two
because the assessment does not congtitute impermissible interference with an ERISA plan. Defendant’s
Motion for Summary Judgment, etc. (“Motion”) (Docket No. 18) at 3-4. The plaintiff responds thet its
clams are based on assertions both that theinformation at issueis an asset of the ERISA plansand that the
gathering and collating of the datarequired by the statutes“relatesto” ERISA plans. Plaintiff’ s Oppostion
to Defendant’s Motion for Summary Judgment (* Opposition”) (Docket No. 20) at 5.

The relevant section of ERISA provides as follows:

! The plaintiff’ s response to this paragraph purports to be a qualification, although it is expressed morein the manner of
an objection: “ The statementsin number 31 constitute legal arguments.” Plaintiff’s Responsive SMF 1 31. Paragraph 31
guotes from a number of apparently identical documents. Such quotations do not constitute legal argument.

2 Each of my references to paragraphs 19 or 20 of the amended complaint will be to the second paragraphs so numbered in
(continued on next page)



(a) Supersedure. ..

Except asprovided in subsection (b) of thissection, the provisonsof this
subchapter . . . shall supersede any and all State lawsinsofar asthey may now or
hereafter relate to any employee benefit plan . . . .

(b) Congtruction and application

* k% %

(2)(A) ...[N]othing in this subchapter shal be construed to exempt or
relieve any person from any law of any State which regulatesinsurance, banking,
or securities.

29 U.S.C. § 1144(a) & (b).

MHDO was created to “ create and maintain auseful, objective, reliable and comprehensive health
information database that isused toimprovethe hedth of Mainecitizens” 22 M.R.SA. § 8703(1). Itwas
directed by the Maine Legidature to “ establish uniform reporting sysems’ for the “ collection, processing,
storage and analysis of clinical, financid, quality and restructuring data.”” 22 M.R.SA. 8 8704(1)(A). It
was aso directed to exempt from reporting by aprovider dataregarding aperson who informsthe provider
of that person’ sobjection. 22 M.R.S.A. 88704(1)(E). It wasauthorized to adopt rules. 22 M.R.SA. 88
8704(4), 8705(1). Failureto comply with the reporting requirements may subject those required to report
to fines, court action and licensing action. 22 M.R.SA. 8§ 8705(2), (3). MHDO is authorized to collect
annual assessments from those entities required to report. 22 M.R.SA. 8 8706(2).

The parties are less than clear in their arguments about the provision of ERISA that presumably
prevents the transfer of “plan assets,” the prohibition of which apparently provides the basis for Count

Three. Opposition a 5. The plantiff dtes Acosta v. Pacific Enters., 950 F.2d 611 (9th Cir. 1991), in

support of itsargument on this point, Opposition at 8-9, and that opinion identifies29 U.S.C. § 1106(b)(1)

that document.



asthe prohibition at issue, 950 F.2d at 620.% That section of ERISA provides “A fiduciary with respect to
aplan shdl not — (1) ded with the assets of the plan in his own interest or for his own account.” 29
U.S.C. §1106(b)(1). The parties have agreed that the plaintiff isnot afiduciary with respect to the plan at
issue. Plaintiff’s SMF 1 5; Defendant’ s Responsve SMF 5. Thus, it gppears that the statute does not
apply to the plaintiff at al, and the consderable time and effort the parties have devoted to adiscussion of
whether theinformation sought by MHDO isa“plan asset” addressesamoot point. Inthe absenceof any
further indication by the plaintiff of how the Maine Satutesat issuerequiretransfer of plan assetsinviolation
of ERISA, the defendant is entitled to summary judgment on any claim based on this theory.

Theplaintiff aso contendsthat Count Three assertsaclaim that the State Statutes, or theregulations
implementing those Satutes, “relateto” ERISA through the ownership of plan assets. Oppositionat 7. “[Ijn
thefield of hedlth care, asubject of traditiond state regulation, thereisno ERISA preemption without clear
manifestation of congressiond purpose.” Pegramv. Herdrich, 530 U.S. 211, 237 (2000). Theonly such
“clear manifestation” of a purpose that could make the Maine statutes and regulations at issue subject to
preemption identified by the plaintiff, Opposition at 6, isthe First Circuit’s formulation, issued four days
after the opinion in Pegram, to the effect that

[w]hen Congress concelved the ERISA scheme, it made manifest itsintention to
“protect . . . the interests of participants in employee benefit plans and their
beneficiaries . . . by edtablishing standards of conduct, responsbility, and
obligation for fiduciaries of employee benefit plans, and by providing for
gppropriate remedies.” 29 U.S.C. § 1001(b). Achieving this end requires the

avoidance of “amultiplicity of regulaion’” and, concomitantly, the creation of a
climate that “permit[s] the nationdly uniform administration of employee benefit

% The plaintiff assertsthat “ ERISA preemptsthe transfer of any ‘ Plan Asset’ without the Plan’ s consent,” Opposition at 7,
but cites no authority in support of this assertion. A careful reading of the plaintiff’s memorandum of law reveals no
other possible authority for the assertion. Under these circumstances, the court will not look beyond the statutory
authority cited in the case law cited by the plaintiff.



plans” [New York Sate Conf. of Blue Cross & Blue Shield Plans v
Travelers[Ins. Co], 514 U.S. [645,] 657 [1995].

Carpenters Local Union No. 26 v. United Sates Fid. & Guar. Co., 215 F.3d 136, 140 (1st Cir.
2000). A “meaningful nexus with ERISA” may arise when a atute or regulation “interferelg] with the
adminigration of covered employee benefit pans, purport[s] to regulate plan benefits, or imposes|
additiona reporting requirements.” 1d. at 141. Only thelast of these potentid points of relation isrelevant
to the statutes and regulations at issue in this case* Even with respect to this point, the plaintiff bears“the
considerable burden” of overcoming the presumption that Congress did not intend to supplant state law.
DeBuono v. NYSA-ILA Med. & Clinical Servs. Fund, 520 U.S. 806, 814 (1997).

The Frg Circuit cited no authority in Carpenters for its induson of additiond reporting
requirements on the ligt cited above. It did andyzethe statutory provision aleged to be preempted in light
of itsactua operation and found important the factsthat the statute did not impaose requirementson ERISA
plans as such and that the Satute gpplied to “awide variety of stuations, including an appreciable number
that have no specific linkageto ERISA plans” making it alaw of genera application. 215F.3d a 144. A
datute of genera application that imposes “ some burdens on the adminigtration of ERISA plans’ doesnot
“relate to” those plans within the meaning of ERISA. Id. a 145, citing DeBuono, 520 U.S. at 815. That
seemsto be the case here. The statutes at issue require reporting by “providers,” aterm that isdefined to
include“ahedth carefacility, hedth carepractitioner, health product manufacturer, hedth product vendor or
pharmacy,” and “payors’ defined as “a 3rd-party payor or 3rd-party administrator,” each of which is

further defined to include persons both affiliated with and not affiliated with hedlth careplans. 22 M.R.SA.

* The statute and regulations at issue do not interfere with the administration of the plans served by the plaintiff because
they do not “specify the mode or manner of plan administration.” Carpenters, 215 F.3d at 144. The plaintiff does not
contend that they regulate plan benefits.



88 8702(8), (9), (10-A), (11); 8704(2)(C). The statutesand their implementing regulationsapply toalarge
number of entities that have no spedific linkage to ERISA plans and impose some burdens on the
administration of ERISA plans in terms of reporting requirements,” but they are not thereby “related to”
ERISA plans. DeBuono, 520 U.S. at 814-16. Nothing in thelanguage of ERISA itsdlf iscontrary tothe
date Satutes a issue, and the plaintiff citesno federal ERISA regulation that is contrary to any provision of
the state statutes. See 45 C.F.R. § 160.203.° | condlude that the defendant is entitled to summary
judgment on Counts One and Three of the amended complaint.

Count Two deds with the monetary assessment imposed by the Maine statutes at issue. The
plaintiff contendsthat, evenif the*regulatory scheme’ a issueisnot preempted, thefees” directly ‘relateto’
ERISA plans because the fees are cdculated based on the amount of clams paid by ERISA plans”
Oppogitionat 11. Aswasthe casewith thereporting requirements, thefeesat issueare assessed againg all
reporting entities, not just ERISA plans or those that provide adminigrative servicesto ERISA plans. 22
M.R.S.A. 8§8706(2)(C). InTravelers, the Supreme Court held that state-imposed surchargeson patients
and HMOs, collected by hospitals, “regardiess of whether the commerciad coverage of membership,
repectively, is ultimately secured by an ERISA plan,” did not relate to ERISA plans for purposes of
preemption. 514 U.S. at 649, 656. “Anindirect economicinfluence. . . doesnot bind plan administrators

to any particular choice and thus function as aregulation of an ERISA planitsdf.” Id. at 659. “Nor does

® My own research has |ocated no reported cases in which “reporting requirements’ imposed by state statute provided
the basis for afinding of ERISA preemption. The case commonly cited in dictain support of this alternative, Sandard
Qil Co. of California v. Agsalud, 633 F.2d 760 (9th Cir. 1980), mentions reporting requirements only in passing, id.a 763,
and does not deal with theissueat all. The Supreme Court made clear in Fort Halifax Packing Co. v. Coyne, 482US 1
(1987), that ERISA’ s concern with reporting requirements was that plans be subject to “a set of standard procedures to
guide processing of claims and disbursement of benefits,” id at 9. The Maine statutes at issue here do not affect either.
® The fact that, as the defendant points out, Motion at 7-9, Reply Brief of Defendant, etc. (Docket No. 24) at 4-5, the
plaintiff’ s position isinconsistent with the provisions of the Health Insurance Portability and Accountability Act of 1996
and its implementing regulations governing the disclosure and use of health care information, see, eg., 45 CF.R.
(continued on next page)
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theindirect influence of the surcharges preclude uniform adminigrative practice or the provison of auniform
interstate benefit package if aplan wishesto provide one.” 1d. at 660.

The plantiff attempts to disinguish Travelers by asserting that the fees imposed by the Maine
Satute “do function as a regulaion of an ERISA planitsdf.” Oppodtion at 13. Thisis so, gpparently,
because “the fee isimposed based on clams paid by plans, including the ERISA Plans, and thefundsare
used to support the MHDO, whose purpose is to obtain the Data” 1d. This satement is not helpful; it
provides no basis upon which to digtinguish Travelers. At beg, it isan attempt to re-introduce the theory
that the datareporting requirements of the statute are themsel ves preempted by ERISA, apropositionthat |
have already rejected.

The defendant is entitled to summary judgment on Count Two aswell.

Count Four, thefind count of the amended complaint, apparently asserts aclam under state law.
Amended Complaint 1 34-38. The defendant asksthis court to dismiss any state law claims pursuant to
28 U.S.C. §1367(c)(3). Motion at 17. The plaintiff does not respond to this request. The cited statute
providesthat afedera didtrict court may declineto exercisejurisdiction over aclam arisng under satelaw
when it has dismissed al cams over whichit has origind jurisdiction. This case presents an appropriate
instance for dismissal of any state-law clamsunder section 1367. See Pew v. Scopino, 904 F. Supp. 18,
32 (D. Me. 1995).

IVV. Conclusion

§ 164.512, supports my conclusion, although it is not determinative.
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For the foregoing reasons, | recommend that the defendant’s motion for summary judgment be
GRANTED asto dl federa clams assarted in the amended complaint and that any state-law dams

asserted in the action be DISM I SSED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 21st day of January, 2004.
/s David M. Cohen

David M. Cohen
United States Magigtrate Judge

Plaintiff

PATIENT ADVOCATESL L C represented by DANIEL L. CUMMINGS
NORMAN, HANSON & DETROY
415 CONGRESS STREET
P. 0. BOX 4600 DTS
PORTLAND, ME 04112
774-7000
Email: dcummings@nhdiaw.com

V.

Defendant
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MAINE HEALTH DATA represented by ANDREW S. HAGLER

ORGANIZATION FORT ANDROSS
TERMINATED: 09/08/2003 14 MAINE STREET, SUITE 210D
P.O. BOX N

BRUNSWICK, ME 04011
Emall: ash@haglerlaw.com

MELISSA REYNOLDSO'DEA
ASSISTANT ATTORNEY
GENERAL

STATE HOUSE STATION 6
AUGUSTA, ME 04333-0006
626-8800

Emall: mdissa.odea@maine.gov

EXECUTIVE DIRECTOR MAINE represented by MELISSA REYNOLDS O'DEA
HEALTH DATA ORGANIZATION (See above for address)
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