UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

BYRON A. CROWE, )
)
Plaintiff )
)

V. ) Civil No. 01-260-P-DM C
)
J.P. BOLDUC, )
)
Defendant )

ORDER ON MOTION FOR ATTORNEY FEES

Paintiff Byron A. Crowe moves pursuant to Federal Rule of Civil Procedure54(d)(2) for an award
of attorney fees pursuant to aguaranty executed in favor of Crowe and hiswife, Ruth Crowe, by defendant
J.P. Bolduc and a nont+party, Crowe Rope Industries Limited Liability Company, on December 15, 1995.
See Fantiff's Motion for Award of Attorney’s Fees (“Motion”) (Docket No. 55); Guaranty dated
December 15, 1995 (“Guaranty”), attached as Exh. 1 to Defendant’ s Objection to Plaintiff’s Motion for
Award of Attorney’s Fees, etc. (“Objection”) (Docket No. 58). For thefallowing reasons, the Mationis
granted:

1 Rule54(d)(2)(A) providesinitsentirety: “ Clamsfor atorneys feesand related non-taxedle
expenses shdl be made by motion unlessthe subgtantive law governing the action providesfor the recovery

of such fees as an dement of damagesto be proved at trid.” Thereis no dispute that the substantive law



governing this action is that of the state of Maine. See Objection at [1]; Plaintiff’s Reply to Defendant’s
Objection to Plaintiff’s Motion for Award of Attorneys Fees (“Reply”) (Docket No. 63) at 6-7.

2. Under Mainelaw, “[t]heinterpretation of an unambiguouswritten contract isaquestion of
law for the Court; the interpretation of ambiguous language is a question for the factfinder.” Portland
Valve, Inc. v. Rockwood Sys. Corp., 460 A.2d 1383, 1387 (Me. 1983). “Theissue of whether contract
language is ambiguous is a question of law for the Court.” 1d.

3. The Guaranty unambiguoudy providesfor rembursement of reasonable attorney fees and
expensesincurred by Crowe in the ingtant action. The Guaranty both (i) incorporates by reference one of
the two agreements central to the ingtant action (the so-called “ Agreement”) —thusrendering it part of the
Guaranty — and (ii) provides that “Bolduc agreesto pay al o[sic] the Crowe s[sic] reasonablelega fees,
costsand expensesin . .. enforcing this Guaranty.” See Guaranty 111 3-4; Agreement dated December 8,
1995 by and between J.P. Bolduc, Byron A. Crowe and Ruth Crowe (“ Agreement”), attached asExh. 2to
Objection, at 4, 16 (creditor-suit indemnity provison); Letter dated December 8, 1995 from J.P. Bolducto
Byron A. Crowe and Ruth Crowe (“ Letter Agreement”), attached as Exh. 3 to Objection, at 2 (creditor-
suit indemnity provison); Complaint, attached as Exh. 1 to Notice of Removal (Docket No. 1), 1110-11
(referencing creditor-suit indemnity provisons of Agreement and Letter Agreement).

4, Inasmuch as the rdevant Guaranty provison is unambiguous, no question of its
interpretation was required pursuant to Maine law to be submitted to atrier of fact. See Portland Valve,
460 A.2d at 1387; see also, e.g., Eastern Trading Co. v. Refco, Inc., 229 F.3d 617, 626-27 (7th Cir.
2000) (demand for attorney fees not a “triable issue,” and hence its omisson from pretrial order not a
waliver, in case in which contractua entitlement to fees was clear; “The issue of atorneys fees (including

amount) was therefore anissueto beresolved after thetrid on the basis of the judgment entered at the trid,



just asin cases in which gtatutory rather than contractua entitlements to attorneys fees are involved.”)
(citations omitted); Consolidated Biscuit Co. v. Karpen, 170 F. Supp.2d 782, 785 (N.D. Ohio 2001)
(motion for attorney feesappropriately made pursuant to Rule 54(d)(2)(A) when, dthough“Karpen' sclam
for fees derivesfrom his contract with Consolidated, he seeksto recover solely for work onthiscaseinthis
court. His clam does not require congtruction of the underlying contract . . .. All that isin disputeisthe
amount of such award.”). Thus, for purposesof Rule 54, the substantive law governing thisaction does not
“provide[] for the recovery of [attorney] fees as an element of damages to be proved &t trid.”

5. Crowe did not waive hisright to seek attorney fees by virtue of hisomisson of mention of
them from his complaint. Even assuming arguendo that the First Circuit would categorize atorney feesas
“items of specid damages’ that must be specificaly plead pursuant to Federal Rule of Civil Procedure 9(g)
on pan of walver, the court has shown willingness to relax such plead-or-wave rules in appropriate
circumgtances. See, e.g., Williamsv. Ashland Eng’ g Co., 45 F.3d 588, 593 (1<t Cir. 1995), abrogated
on other grounds by Carpenters Local Union No. 26 v. United Sates Fid. & Guar. Co., 215 F.3d
136 (1st Cir. 2000) (“Where, ashere, aplantiff clearly anticipatesthat anissuewill belitigated, and is not
unfairly prgjudiced when the defendant actualy raises it, a mere &ilure to plead the defense more
particularly will not congtitute awaiver.”); seealso, e.g., Crosbyv. Old Republic Ins. Co., 978 F.2d 210,
211 n.1 (5th Cir. 1992) (noting that any pleading defect caused by party’ sfalureto plead for attorney fees
under Rule 9 was cured by advancing the clam during the pretrid conference).

6. Crowe represents, and Bolduc does not dispute, that during Crowe' sdeposition counsd for
both partiesengaged in acolloquy concerning Crowe' sintention to seek attorney feespost-trid pursuant to
Rule 54. See Motion a 3 n.3; Objection a 6 n.9. Crowe again raised the issue in his pretria

memorandum, and Bolduc acknowledged itsexistencein his. See Plaintiff’ s Pretrid Memorandum (Docket



No. 22) at 2; Defendant’ sFina Pretrial Memorandum (Docket No. 21) at 2. Inasmuch as Bolduc was put
clearly, and early, on notice of Crowe' s intention to file the instant motion, enforcement of the plead-or-
waive rule would serve no useful or fair purpose in this case. | therefore deem the pleadings amended
pursuant to Federa Rule of Civil Procedure 15(b). SeeFed. R. Civ. P. 15(b) (“When issues not raised by
the pleadings are tried by express or implied consent of the parties, they shdl betreated in all respectsasif
they had been raised in the pleadings.”); Conjugal Partnership v. Conjugal Partnership, 22 F.3d 391,
400 (1st Cir. 1994) (*[W]hen an affirmative defense that has not been raised in the pleadings has actudly
been tried by implied consent of the parties, the court must treet the defense asiif it had been raised inthe
origina responsive pleading.”).!

7. Bolduc does not contest the reasonableness of the amount sought (atotal of $67,872.50,
comprising $65,316.00in legal feesand $2,556.50in expenses of Crowe slaw firm). SeeMotion at 4; sse
generally Objection.

The Motion accordingly is granted, and attorney fees and expensesin the amount of $67,872.50

are avarded to Crowe.?

SO ORDERED.

Dated this 25th day of September, 2003.

! Although technically the attorney-fee question was not “tried” by express or implied consent, it certainly was litigated
by express or implied consent, with counsel for both sides expressing an understanding that no trial of that issue would
be necessary.

2 Crowe requests the right to seek supplementation of any attorney-fee award to reflect fees and costs incurred in
collection of the underlying judgment aswell asin the litigation of theinstant contested Motion. See Replya1n.l. No
leave of court isrequired to file such amotion. If and when oneisfiled, | will consider it.
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