UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

PRISCILLA OUELLETTE,
Plaintiff
V. Docket No. 00-112-P-H

KENNETH S. APFEL,
Commissioner of Social Security,

Defendant
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REPORT AND RECOMMENDED DECISION?

In this Supplemental Security Income (“SSI”) appedal, the commissioner has moved for a
remand to take additional evidence and the plaintiff has objected, asserting that on the record asit now
stands sheisentitled to remand with directionsto award benefits. | recommend that the court deny the
commissioner’s motion for remand, vacate the decision of the commissioner and remand with
directions to award the plaintiff benefits.

In accordance with the commissioner’ s sequentia evaluation process, 20 C.F.R. § 416.920;
Goodermotev. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the administrative

law judgefound, in relevant part, that the plaintiff had borderlineintellectua functioning, apersondlity

! Thisaction is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has exhausted her
adminigtrative remedies. The caseiis presented as a request for judicid review by this court pursuant to Loca Rule 16.3(a)(2)(A),
which requires the plaintiff to file an itemized statement of the specific errors upon which she seeks reversd of the commissioner=s
decison and to complete and file a fact sheet available at the Clerk=s Office. Ord argument was held before me on December 1,
2000, pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument their repective positionswith citationsto
relevant statutes, regulations, case authority and page references to the administrative record.



disorder and acongenital deformity of the second to fifth fingers of each hand, impairmentsthat were
severe but did not meet or equal the criteria of impairments listed in Appendix 1 to Subpart P, 20
C.F.R. 8404 (the“Listings’), Finding 2, Record at 28; that she had no history of past relevant work,
Finding 5, id.; that her capacity for the full range of medium work was diminished by her inability to
dowork involving sustained repetitive or forceful use of the hands or to understand and carry out tasks
involving more than one- or two-step instructions, Finding 6, id; that considering her age (48),

educational background (high school) and residua functional capacity, she was able to make a
successful vocational adjustment to work existing in significant numbers in the national economy,

including hand packer, vehicle washer and census production checker inspector and examiner,

Findings 7-8, 10, id. at 28-29; and that she had not been under adisability at any time through the date
of decision, Finding 10 [sic], id. a 29. The Appeals Council declined to review the decision, id. & 4-
5, making it thefina determination of the commissioner, 20 C.F.R. § 416.1481; Dupuisv. Secretary
of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’ s decision is whether the determination madeis
supported by substantial evidence. 42 U.S.C. 8 1383(c)(3); Manso-Pizarrov. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusions
drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health &
Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The plaintiff contendsthat the commissioner erred at Steps 3 and 5 of the sequentia-evaduation
process in that (i) the record establishes that her impairments meet Listing 12.05(C), (ii) the
administrative law judge found her capable of performing jobs that her disabilities preclude and

omitted asignificant limitation (of concentration, persistence and pace) in transmitting a hypothetical



guestion to the vocational expert, and (iii) the administrative law judge inexplicably ignored certain
mental limitations found by state agency consultants, in violation of Socia Security Rulings 96-5pand
96-6p. Seegenerally Itemized Statement of Errors Pursuant to Local Rule 16.3 Submitted by Plaintiff
(“ Statement of Errors’) (Docket No. 6).

At Step 3 of the sequential-eval uation process a claimant has the burden of proving that hisor
her impairment or combination of impairments meetsor equalstheListings. 20 C.F.R. § 416.920(d);
Dudley v. Secretary of Health & Human Servs., 816 F.2d 792, 793 (1st Cir. 1987). To meet alisted
impairment the claimant’ smedical findings(i.e., symptoms, signsand laboratory findings) must match
those described in the listing for that impairment. 20 C.F.R. 88 416.925(d), 416.928. To equa a
listing, the claimant’s medical findings must be “at least equal in severity and duration to the listed
findings.” 20 C.F.R. 8§ 416.926(a). Determinations of equivalence must be based on medical
evidence only and must be supported by medically acceptable clinical and laboratory diagnostic
techniques. 20 C.F.R. § 416.926(b).

At Step 5 the burden of proof shiftsto the commissioner to show that aclaimant can perform
work other than his past relevant work. 20 C.F.R. § 416.920(f); Bowenv. Yuckert, 482 U.S. 137, 146
n.5 (1987); Goodermote, 690 F.2d at 7. The record must contain positive evidence in support of the
commissioner’ sfindings regarding the plaintiff’ sresidual work capacity to perform such other work.
Rosado v. Secretary of Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Following thefiling of the Statement of Errors, the commissioner filed amotion to remand for
the taking of additional evidence pertinent to Steps 3 and 5, including further vocational-expert
testimony and evidence regarding the plaintiff’ s adaptive capabilities and the limitationsimposed by
her hand deformities. See generally Defendant’sMotion for Remand (“Motion for Remand”) (Docket

No. 7). Theplaintiff objected, contending that the record asit stood demonstrated that she met Listing



12.05(C) and, aternatively, that the commissioner should not beallowed a second bite at the appleto
satisfy hisburden a Step 5. See generally Plaintiff’ s Objection to Defendant’ s Motion for Remand,
etc. (“Opposition”) (Docket No. 8). | agreethat the record establishesthat the plaintiff meetsListing
12.05(C).
I1. Discussion
Listing 12.05 providesin relevant part:
12.05 Mental Retardation and Autismt Menta retardation refers to a
significantly subaverage general intellectual functioning with deficits in adaptive

behavior initially manifested during the developmental period (before age 22). . . .

Therequired level of severity for thisdisorder ismet when the requirementsin
A, B, C, or D are satisfied.

*k*

C. A vadlid verbal, performance, or full scale IQ of 60 through 70 and a
physical or other mental impairment imposing additional and significant work-related
limitation of function; . . ..

Counsel for the commissioner conceded at oral argument that the plaintiff meets the
requirements of subsection (C). See also Defendant’ s Response to Plaintiff’ sObjectiontoHisMotion
for Remand (“Reply”) (Docket No. 9) at 1 (acknowledging same). However, the commissioner argues
that a claimant also must meet an additional requirement contained in the preamble language: that
“deficitsin adaptive behavior [were] initialy manifested during the developmental period (beforeage
22).” 1d. a 1-2; Motion for Remand at 1-2. This he claims she cannot do inasmuch as she
demonstrates adaptive ability per her testing with consulting psychologist Ann H. Crockett, Ph.D.; her
completion of the ninth grade and her GED; her lack of any problem reading and writing; and her

maintenance of her own household consisting of herself and two children. Reply at 2-4; Motion for

Remand at 2; see also Record at 160-66 (Crockett report).



The plaintiff rgoins that, as a matter of law, she is not required to meet a separate test of
demonstrating deficitsin adaptive ability prior to age 22 and that, in any event, she demonstrates such
deficits by virtue of (i) Dr. Crockett’ s finding that she suffered from a“life-long learning problem,”
(i1) the finding that she often had deficiencies in concentration, persistence or pace and (iii) various
limitations found by state consultants, including moderation limitations on “ability to accept
instructions and respond appropriately to criticism from supervisors.” Opposition at 1-2.2

According to my research, at least five circuit courts of appeals have addressed the languagein
Listing 12.05 describing “ deficitsin adaptive behavior initially manifested during the developmental
period (before age 22).” Clark v. Apfel, 141 F.3d 1253, 1256 (8th Cir. 1998); Lowery v. Sullivan,
979 F.2d 835, 837 (11th Cir. 1992); Williams v. Sullivan, 970 F.2d 1178, 1185 (3d Cir. 1992);
Brownv. Secretary of Health & Human Servs., 948 F.2d 268, 271 (6th Cir. 1991); Luckey v. United
Sates Dep't of Health & Human Servs., 890 F.2d 666, 668-69 (4th Cir. 1989). The language has
been construed to impose what amountsto an additiona requirement; however, it consistently hasbeen
described merely asarequirement that the claimant’ s mental retardation have manifested itself before
age22. 1d2

In addition — and while the appeal s courts are not uniform on this point — at least two have
held that, absent evidence to the contrary, aperson’s1Q and/or the condition of mental retardation is

presumed to have been approximately constant throughout hisher life. Guzman v. Bowen, 801 F.2d

2 In arelated vein, the plaintiff’s counsd pointed out at ora argument thet (i) two consultants checked boxes in Psychiatric Review
Technique Forms (“ PRTFS") indicating thet the plaintiff met the standards contained in the preamblelanguage, (i) the PRTF completed
by the administrative law judge presupposed that the language of the preamble would be stisfied if a least one listed condiition were
found present, and (jii) the adminigtrative law judge checked abox indicating the presence of onelisted condition (borderlineintellectual
functioning). See Record at 30-31, 124, 137. Counsel for the commissioner did not contest this characterization. Thereare no other
PRTFsof record. The plaintiff’s counsel contended — and | agree — that regardiess of the meaning of the preamble language, the
PRTF findings done form an independent basis for a determination that the plaintiff meets Listing 12.05(C).

% The commissoner cites Ray v. Chater, 934 F. Supp. 347, 349 (N.D. Cal. 1996), for the proposition that there is a separate
“adaptive capabilities’ prong to anaysis whether a plaintiff meets Listing 12.05. Reply a 2. Confusingly, the Ray court initidly
describesthe preamblelanguage as“thefirst prong of § 12.05,” id., but gppliesonly the subgtantive criteriaof Listing 12.05(D), which
(continued on next page)



273, 275 (7th Cir. 1986); Branhamv. Heckler, 775 F.2d 1271, 1274 (4th Cir. 1985); seealso Luckey,
890 F.2d at 668-69; but see Clark, 141 F.3d at 1256 (noting that nothing in claimant’s extensive
medical recordsindicated that she was ever suspected of being mildly mentally retarded prior to age
29); Williams, 970 F.2d at 1185 (claimant’s current 1Q score was insufficient to establish level of
intellectual functioning prior to age 22). Even under the more stringent tests of Clark and Williams,
the plaintiff inthiscase prevails. The only evidence of record addressing onset isthat of Dr. Crockett:
“Itisclear that thisisalife-long learning problem.” See Record at 165.

| find no published case in which afedera court, on the strength of the preamble language at
issue here, peered behind the veil of the diagnosis of mental retardation to establish whether a
claimant specifically manifested deficitsin adaptive behavior prior to age 22. Thisisnot surprising,
inasmuch as the preamble language essentially defines the condition of mental retardation —i.e., “a
significantly subaverage intellectual functioning with deficits in adaptive behavior” — and then goes
on to impose the limitation that the condition have “initially manifested during the devel opmental
period.” 1t would be neither necessary nor appropriate for the commissioner to dissect the plaintiff’'s
specific deficitsin adaptive behavior (or lack thereof) inasmuch as her 1Q test score, the validity of
which he has not gquestioned, established that for purposes of Listing 12.05 she was “mentally
retarded.””

In sum, the evidence of record corroboratesthat the plaintiff meetsListing 12.05(C), obviating

the need for remand for further development in this case.

it also describes as the first and second “prongs’ of the andlysis, id. at 349-50.

* The commissioner may chdlengethevalidity of an 1Q test score based on itsinconsistency with other evidence of record (presumably
including adaptive capahility), see, e.g., Clark, 141 F.3d at 1256; Lowery, 979 F.2d a 837; however, counsd for the commissioner
made clear at ord argument that the commissioner does not chdlenge the vdidity of the |Q finding in this case.



II. Concluson

For the foregoing reasons, | recommend that the Motion for Remand be DENI ED and that the
decision of the commissioner be VACATED and the cause REM ANDED with directionsto award
the plaintiff benefits.

NOTICE

A party may file objections to those specified portions of a magistrate judge=sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. * 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright to denovo review by
the district court and to appeal the district court=s order.

Dated this 4th day of December, 2000.

David M. Cohen
United States Magistrate Judge
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