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SHAWN MCcALLISTER,
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V. Docket No. 00-126-P-H
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REPORT AND RECOMMENDED DECISION*

This Socia Security Disability (“SSD”) and Supplemental Security Income (“ SSI”) appeal
purportsto raise the issue whether thereis sufficient evidence in the administrative record to support
the denial of benefits for a closed period of disability, Itemized Statement of Specific Errors
(“ Statement of Errors’) (Docket No. 4) at 1, but in fact the plaintiff also challenges the defendant’s
failure to provide a transcript of his initia hearing before an administrative law judge and the
administrative law judge’ s discounting of the report of a psychologist, id. a 7. | recommend that the
court affirm the commissioner’ s decision.

The decision of the administrative law judge at issue in this proceeding was issued after a

hearing held as a result of an order of the Appeals Council remanding the case to an administrative

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the plaintiff has
exhaugted his adminidrative remedies. The case is presented as a request for judicid review by this court pursuant to Locd Rule
16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he seeks reversd of the
commissioner’s decison and to complete and file a fact sheet available at the Clerk’ s Office. Oral argument was held before meon
October 5, 2000 pursuant to Loca Rule 16.3(a)(2)(C) requiring the partiesto set forth at oral argument their respective positionswith
citations to rlevant gtatutes, regulations, case authority and page references to the administrative record.



law judge following the plaintiff’s appeal from an earlier adverse decision issued by a different
administrative law judge after an earlier hearing. Record at 446-49, 452-56. The remand order
specifically directed the administrative law judge to further evaluate the plaintiff’s subjective
complaints and mental impairments, prepare a psychiatric review technique form (“PRTF"), further
evaluate the medical opinions concerning the plaintiff’s maximum residual functional capacity, obtain
evidence from amedical expert, and obtain supplementa evidence from avocational expert. Id. at
448-49.

In accordance with the commissioner’ s sequential evaluation process, 20 C.F.R. 8§ 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the
second administrative law judge found, in relevant part, that the plaintiff had not engaged in substantial
gainful activity between December 1994 and March 1997, Finding 2, Record at 28; that he suffered
from a personality disorder, mild bilateral carpal tunnel syndrome and cervical disc disease,
impalrments that were severe but did not meet or equal the criteria of any of the impairmentslistin
Appendix 1 to Subpart P, 20 C.F.R. Part 404, Finding 3, id.; that his statements concerning his
impairments and their impact on his ability to work were not entirely credible, Finding 4, id; that he
lacked the residual functional capacity to lift and carry more than 20 pounds or more than 10 pounds
on aregular basis, perform tasks requiring overhead reaching, repetitive hand use or neck flexion or
prolonged static positioning of the neck, or to work closely with othersfor sustained periods, Finding
5, id. at 29; that he was unable to perform his past relevant work as a general contractor, forklift
operator, heavy equipment operator, and pipe laborer, Finding 6, id.; that, given an exertional capacity
for light work, hisage (40), educational background (high school), and work experience (semi -skilled
without transferable work skills), application of 20 C.F.R. 88 404.1569 and 416.969, aong with Rule

202.21 in Table 2 of Appendix 2, Subpart P, 20 C.F.R. Part 404 (“the Grid”), would direct a



conclusion that the plaintiff wasnot disabled, Findings 8-11, id.; that, athough the plaintiff was unable
to perform the full range of light work, he was capable of making an adjustment to work in severd

specific positions, and use of the Grid as aframework resulted in afinding that he was not disabled,
Finding 12, id.; and that the plaintiff had not been under adisability at any time through the date of the
decision, Finding 13, id. The Appeals Council declined to review the second decision, id. at 5-6,
making it the final decison of the commissioner, 20 C.F.R. 88 404.981, 416.1481; Dupuis v.

Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissioner’ s decision iswhether the determination madeis
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarrov. Secretary of
Health & Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusions drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of
Health & Human Servs., 647 F.3d 218, 222 (1st Cir. 1981).

Theadministrative law judgein this case reached Step 5 of the sequential evaluation process,
a which stage the burden of proof shiftsto the commissioner to show that aclaimant can performwork
other than his past relevant work. 20 C.F.R. 88 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S.
137, 146 n.5 (1987); Goodermote, 690 F.2d at 7. The record must contain positive evidence in
support of the commissioner’s findings regarding the plaintiff’s residual work capacity to perform
such other work. Rosado v. Secretary of Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plaintiff seeks benefitsfor aclosed period, from December 30, 1994 to March 24, 1997.

Record at 40. Counsel for the plaintiff stipulated at the second hearing that the plaintiff accepted the

assessment of hisresidual functional capacity (“RFC”) dated March 6, 1997, id. a 41, by histreating



physician, Douglas Pavlak, M.D., id. at 472-73. Theissuesraised by the plaintiff in thisproceeding
all arise out of the hypothetical questions put to the vocational expert at Step 5 of the evaluative
process. The plaintiff contends, Statement of Errorsat 6, that the administrative law judge erred in
finding that the vocational expert misunderstood a hypothetical question posed by hisattorney, so that
her testimony that the plaintiff had a residua functiona capacity only for sedentary work under the
conditionsincluded in the question could be disregarded. Specifically, the administrative law judge
found as follows:

Thevocational expert testified that assuming Mr. McAllister’ s specific work
restrictions, he is capable of making a vocational adjustment to work as a
security guard, telemarketer, and sales clerk. She did respond to a
hypothetical question by counsel for the claimant that, given a limit of ten
pounds lifting on an occasional basis and five poundson afrequent basisin
the upper right extremity alone, the occupational workbase would be eroded
some but that sedentary jobs would still exist.

The undersigned is of the opinion that the vocational expert misunderstood
the hypothetical posed by counsd, thinking it was hypothesized that the
claimant was limited to ten pounds lifting in both upper extremities working
together rather than in the right upper extremity alone. It followsfrom a 20
pound lifting restriction that the claimant could not lift more than ten pounds
occasionally in each hand because the ability to lift more than ten poundsin
each hand would mean that he could life more than 20 pounds with both
hands. It isthe same with the ten pound limit in frequent lifting.

Id. at 27. Theadministrative law judge’ sview hasacertain practical and logical appeal; it isindeed
difficult to discern how a ten-pound lifting restriction for a single upper extremity differs from a
twenty-pound lifting restriction for both extremities. However, thehypothetical question at issuedid
make this distinction.

Q [by the administrative law judge] A second question . . .. [A]ssume for

purposes of my question that Mr. McAllister is capable of light duty with

limitations with respect to bilateral manual dexterity. In other words, no

repetitive use of both hands. But the ability overal to lift to thelimitations of

light [duty work], that is ten pounds on aregular basis, 20 on an occasional
basis, and that he does . . . have some difficulty, some personality difficulty



getting along with other workers as well as with supervisors. And for

purposes of my question, let’s say that’ sto a moderate degree.

Q [from plaintiff’s counsel] With respect to the second, the Court’ s second
hypothetical . . . | would ask —

But instead of that if | would ask you to incorporate the following because.. .
. instead of trying to interpret what Dr. Pavlock [sic] says I’ll just read it.

Restrictions of light duty work. No lifting or carry more than ten pounds
routinely and 20 pounds occasionally. Avoiding repetitive use of right hand,
wrist or forearm and with respect to the weight amount involved that 20/101s
with respect to using both hands. . . . [A]ssume further the doctor would
indicate with respect to the dominant right arm alonethe lifting capacity isas
| read it sedentary. Ten pounds occasionally, five pounds routinely.

And that thereisarestriction from anywhere above shoulder level and from
any repeated neck flexion, extension, rotation or prolonged neck positioning.
Given that modified hypothetical if it modifies, if it isamodification, would
that change your answerswith respect to finding work for such ahypothetical
individual?

A Itwould. ... | believe that reducing the exertional lifting capacity of the
right extremity, given the fact that the right extremity is the dominant
extremity, will significantly erode employment capacity for lifting.

Q Such asto preclude work?

A It would preclude those jobs which | listed in the last hypothetical.

Q Because those jobs were at the light level?

A Correct.

Q Would it preclude all work?

A [A]re you asking me to assume an individual with a light functional

capacity with alifting of ten to 20, both hands. Five, ten limitation on the
right hand. Moderate personality difficulty. Neck positioning issues. And
thisisal you were asking me to consider for this hypothetical ?

Q That’s correct.

A Then| believetherewould bejobsavailable. . .. Andwhat wewould do
iswewoul dlook at sedentary occupations, unskilled, and we' d ook at such
things as cashier, ticket seller, addresser.

Id. at 97-103. The vocational expert repeated the distinction before responding. Accordingly, | can
only conclude that the administrative law judge was in error when he concluded that the vocational

expert misunderstood the hypothetical question as modified by the plaintiff’ s attorney.



The plaintiff does not contend that thiserror initself requiresremand. The vocational expert
testified that there were available jobs that the plaintiff could perform at the sedentary level. The
plaintiff does not suggest that anything further was required, and the administrative law judge's
conclusion a Step 5 that the plaintiff was capable of making an adjustment to work that existsin
significant numbers in the national economy is supported by substantial evidence, even if the
appropriate residua functional capacity isfor sedentary rather than light duty work.

The plaintiff focuses instead on the next addition to the hypothetical question made by his
attorney.

Q... If you add the component of chronic pain deriving from either what

wasgiveninthefirst hypothetical of headache or fromwhoisto say whereit

derives from, the cervical area, the carpal tunnel area. If you were to add

that component of at least a moderate chronic pain syndrome, would that

modify your answer?

A It would.

Q Inwhat respect?

A | would be unable to find work for such an individual .
Id. at 103. He contendsthat the administrative law judge wrongfully rejected thistestimony, whichis
not mentioned in the decision, apparently by discounting the plaintiff’ stestimony concerning hispain.
Statement of Errors at 4, 6.

The plaintiff devotes a large portion of his statement of errors to an argument that his
headaches were not a separate impairment but rather resulted from hiscervical disc disease, id. at 4-
6, apparently in an attempt to meet the requirement imposed by Social Security Ruling 96-7p that the
record must establish the existence of amedically determinable physical or mental impairment that
could reasonably be expected to produce the alleged pain. Socia Security Ruling 96-7p (“ SSR 96-
7p"), reprinted in West's Social Security Reporting Service Rulings, Supp. 2000, at 133-42.

Assuming arguendo that this requirement is met, the second requirement of the Ruling is that the

administrative law judge make afinding about the credibility of the plaintiff’ s statements concerning



the pain and its functiona effects. Id. at 133. The administrative law judge did so in this case.
Record at 16-19, 23-26.

None of the medical recordsin the administrative record includes adiagnosis of chronic pain
syndrome. None of the pages of the record cited by the plaintiff in his Statement of Errorsat 5-6 or at
oral argument supports a conclusion that the plaintiff suffered from pain, whether resulting from his
carpal tunnel syndrome, hiscervical disc disease or some other unspecified source, that is sufficient to
prevent him from working. Page 230 isthefirst page of aletter dated April 12, 1995 in which Kerry
White, M.D., aneurosurgeon, reportsthe plaintiff’ sreportsof painin 1991, 1992 and 1995. Page 232
is a letter dated January 11, 1996 in which Dr. Pavlak reports that the plaintiff “still gets some
soreness and recurrent symptoms[in the areaaffected by the carpal tunnel release] if hereally pushes
things hard” and “continues to get recurrent neck and shoulder pain,” but also concludes that the
plaintiff “needs no further active treatment other than appropriate activity restriction. . . . Theideal
long-term solution for him would be to get alternative work.” Page 235 is the first page of a letter
dated October 5, 1995 from Dr. Pavlak that a so recordsthe plaintiff’ sstatements concerning painand
states that the plaintiff “is looking forward to returning to some form of alternative or restricted
employment once hefully recoversfrom his carpal tunnel surgery. . . . [H]eredizesthat he cannot go
back into heavy physical work.” Page 237 is aletter dated April 6, 1995 from Dr. Pavlak, noting
beforethe carpal tunnel surgery that the plaintiff was* having significant hand numbness and tingling”
and that he* still gets some intermittent neck pain and arm pain, but nothing that he would want to have
surgical intervention for at thispoint.” Finally, page 238 isthefirst page of aletter dated February 2,
1995 in which Dr. Pavlak records the plaintiff’s reports of pain and recommends that he seek
alternative work: “[H]eis not likely going to be able to stick with heavy labor or anything where he

hasto do alot of heavy lifting or bending or twisting.”



At no timedoes Dr. Pavlak find the plaintiff totally disabled. InhisMarch 6, 1997 letter, id. &
472-73, which the plaintiff indicated established an RFC that he accepted, id. a 41, Dr. Pavlak placed
physical restrictions on the plaintiff that were consistent with light duty work, see 20 C.F.R. 88
404.1567(b), 416.967(b). Throughout the plaintiff’s medical records, Dr. Pavlak repeatedly
recommends light duty or alternative work for the plaintiff, who had been performing heavy duty work.

Thisis not consistent with the claimed existence of a moderate chronic pain syndrome that would
render the plaintiff unable to work at all. The only support in the record for the plaintiff’s fina
modification of the hypothetical question to the vocationa expert isthe plaintiff’sown testimony, and
the administrative law judge appropriately set forth the basisfor his conclusion that the testimony was
not fully credible. 20 C.F.R. 88 404.1529, 416.929; SSR 96-7p at 134-41. See Frustaglia v.
Secretary of Health & Human Servs., 829 F.2d 192, 194-95 (1st Cir. 1987).

With respect to the lack of atranscript of the first hearing, the plaintiff states repeatedly, in
conclusory fashion, that heisdisadvantaged by thisfact. Statement of Errorsat 3, 7-8. Neither in his
statement of errors nor in the presentation by hisattorney at oral argument did he specify the manner in
which his ability to present his claims was compromised by this omission which, to be sure, is not
acceptable behavior on the part of the commissioner. The specific errorsalleged by the plaintiff in his
statement of errors do not depend for judicial resolution upon testimony given in the earlier hearing.
Accordingly, the plaintiff is not entitled to aremand for award of benefits, the only remedy he seeks,
as asanction for this regrettable lapse by the commissioner.

Finally, the plaintiff contends that the admnistrative law judge erred in “entirely
discount[ing],” Statement of Errors a 7, the report of Richard Rau, Ph.D., a psychologist who
evaluated the plaintiff on November 14, 1996 and March 20, 1997, Record at 425. At oral argument,

counsel for the plaintiff stated that he “d[id] not concede’ on thisissue. March 20, 1997 was four



daysbefore the end of the period for which the plaintiff seeks benefits. The plaintiff worked full time,
operating a bucket loader, between late March and November 1997. 1d. at 42, 50, 53. The report,
whichisdated June 19, 1997, found the plaintiff to be “not employable” dueto major depression and
anxiety. 1d. at 425, 439. Dr. Rau’s conclusion is inconsistent with that of Richard E. Fortier, Jr.,
M.D., a psychiatrist who evaluated the plaintiff on September 5, 1996, id. at 397-400, and was
rejected by the medical expert, also a psychiatrist, who testified at the hearing and stated hisreasons
for rglecting Dr. Rau’ sreport in considerable detail, id. at 78, 80-82, 83-85. When thereisaconflict
in the medical reports, whether provided by a treating or a consulting medical professional or a
medical expert testifying at the hearing, “the resolution of such conflicts in the evidence is for the
[commissioner].” Rodriguez Pagan v. Secretary of Health & Human Servs., 819 F.2d 1, 3 (1st Cir.
1987). The plaintiff offers no persuasive reason for this court to depart from this principle.
Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decision be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright to denovorevienhby
the district court and to appeal the district court’s order.

Date this 6th day of October, 2000.

David M. Cohen
United States Magistrate Judge
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