UNI TED STATES DI STRI CT COURT
DI STRI CT OF MAI NE

ERI CH BOHRVANN
ANDREW DANI ELS,
JEFFREY GAGNON,
NEVENA NOVKOVI C, and
ERI C ORTMAN,

Plaintiffs Cvil No. 95-359-P-C

V.

MAI NE YANKEE ATOM C PONER
COVPANY,

Def endant

GENE CARTER, Chief Judge

VEMORANDUM AND ORDER GRANTI NG | N PART AND DENYI NG
| N PART DEFENDANT’ S MOTI ON TO DI SM SS

Plaintiffs, several University of Southern M ne students,
have filed the present action against Mai ne Yankee Atom c Power
Conpany (" Mai ne Yankee") for injuries they allegedly sustained
after being exposed to radiation when touring Defendant’s nucl ear
power plant in Wscasset, Maine. Plaintiffs seek recovery
pursuant to theories of common | aw negligence, negligent
infliction of enotional distress, intentional infliction of
enotional distress, strict liability, fraud, battery, failure to
neet State safety reporting requirenents pursuant to 35-A
MR S. A 8 4334(1)(A), and federal public liability pursuant to
the Atomic Energy Act. This matter cones before the Court on

Def endant’s Motion to Dismss (Docket No. 4).



. ALLEGED FACTS

The facts alleged in the Conplaint are as foll ows.
Plaintiffs are five University of Southern Maine students who
were anong a group of chem stry students invited to tour
Defendant’s facility. Conplaint and Demand for Jury Trial
(Docket No. 1) 19 12, 13. Plaintiffs allege that approxi mately
two weeks before their tour, there was a radi oactive gas leak in
Defendant’s primary auxiliary building (PAB) as a result of
design flaws and faulty engi neeri ng when Defendant "sluiced the
dem neralizers in its Chemcal and Volunme Control System™ |d.
1 11. The students toured M ne Yankee on the norning of
Cctober 11, 1994, at which tine, Defendant allegedly was in the
process of repairing the | eakage problem 1d. 7 1, 11, 13, 14,
15. Plaintiffs claimthat "M ne Yankee officials had decided to
flush out resin ‘hot spots’ in the demneralizer" and schedul ed
the procedure to occur during Plaintiffs’ tour. 1d. ¥ 15.
Plaintiffs further allege that the officials were aware that the
flushing procedure would rel ease radi oacti ve gases. 1d.
Plaintiffs claimthat they were never apprised of the problens at
Defendant’s facility. 1d. 1 16, 19.

Plaintiffs allege that each student was given a pocket-sized
Sel f - Readi ng Dosi neter, which neasures only gamma radiation. [1d.
1 17. The students were not provided wi th Therno-Lum nescent
Dosi neters, which also neasure beta radi ati on and which are worn

by the enpl oyees of Defendant. 1d. § 17.



Plaintiffs claimthat despite his being warned that
radi oacti ve gases woul d be released in the PAB, the |ead tour
guide led the students into the "hot" side of the plant. 1d.

19 18, 20. Plaintiffs allege that the tour guides know ngly took
the students through a plune of unfiltered radi oactive gases.
Id. 19 35, 46. Wile the students were wal ki ng through the

radi oacti ve gases, the continuous air nonitor in the PAB was
sounding an alarm 1d. § 35. After spending thirty to forty

m nutes on the "hot" side of the plant, the students returned to
the "hot" side’'s entry point and stepped into portal nonitors.
Id. ¥ 23. Plaintiffs and the tour guides allegedly "al arned
out," indicating that they had all been exposed to excessive
radi oactive contam nation fromthe tour. Id. 19 23, 24. In
fact, Plaintiffs Bohrmann and Ortman continued to "alarmout” up
to twenty mnutes after they left the PAB. 1d. { 25.

Plaintiffs allege that Mai ne Yankee enpl oyees never
suggested that the students renove their contam nated cl othing or
that the students take a shower and wash thensel ves. 1d. T 25.
Two hours after the exposure to radioactive gases, Defendant told
a few students that they needed to go for a "whole body count” to
assess their radiation exposure. 1d. Y 27. Plaintiff Gagnon
all egedly was told that he had nothing to worry about and was not
told to undergo a whole body count. [d. § 27. Plaintiffs claim
t hat Mai ne Yankee enpl oyees falsely told themthat they had not
been subjected to gamma radi ation and that only ganma radiation

was "bad." Id. Y 28. Defendant’s enployees allegedly told
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Plaintiffs that they had not been exposed to anything that woul d
pose a health risk. [Id. T 29.

Plaintiffs assert that Defendant did not pronptly or
accurately determne the radiati on dose to which they had been
subjected. 1d. § 39. Al though urinalyses were done for the tour
gui des to determ ne possible inhalation of Strontium 89,

Def endant did not offer to conduct such tests on Plaintiffs. 1d.
1 39. Plaintiffs allege that Defendant bel atedly used a whol e
body counter on a few of the students, but the device was not
properly programmed to provide accurate readings. 1d. Y 39.

Def endant allegedly failed to calculate accurately the dose
exposure for the students because Defendant’s readi ngs of

exposure anounts were at least thirty to forty percent too | ow
Id. 1Y 39, 46. It is not known how nuch radi oacti ve gas each
student inhaled. 1d. Y 47.

Plaintiffs assert that Defendant deliberately failed to
report the contam nation of Plaintiffs and the tour guides to the
Nucl ear Regul atory Conmi ssion or the State Nucl ear Safety
I nspector until after the contam nation was reported in the nedia
several days later. 1d. 9 30. Plaintiffs allegedly did not
becone aware of the extent of their exposure until they read a
newspaper report of the incident [ater that week. 1d. § 29.

Def endant all egedly destroyed the charts show ng the |evel of
radi oacti ve gases in the PAB soon after Cctober 11, 1994. I d.
1 40. Plaintiffs assert that such destruction makes it

| npossible to quantify the release of radiation to which they had

4



been exposed and all egedly constitutes a violation of federal
regul ati ons mandating the retention of the records. [d. 1Y 40,
44,

Plaintiff Bohrmann clains to have suffered a significant
decrease in his white blood cell count. Id. § 49. |In addition
Plaintiffs allege that they Iive with "the significant distress
and uncertainty caused by exposure to unreasonably high |evels of
nucl ear radiation.” [d. 9 50. Plaintiffs now seek conpensatory

and punitive damages.

1. STANDARD FOR MOTI ON TO DI SM SS

In entertaining this Mdtion to Dismss, the Court assunes
that all the factual allegations set forth in the Conplaint are
true and draws all reasonable inferences in favor of Plaintiffs.

Resol ution Trust Corp. v. Driscoll, 985 F.2d 44, 48 (1st Gir.

1993). The Court, however, need not accept |egal concl usions or
bal d assertions. [|d. "Further, the Conplaint should not be

di sm ssed unless it appears beyond doubt that Plaintiffs can
prove no set of facts which would entitle themto relief.” Wman

v. Prinme Discount Sec., 819 F. Supp. 79, 81 (D. Me. 1993).

[11. DI SCUSSI ON

A. The Federal Public Liability Action

Def endant first contends that a federal public liability
action pursuant to the Price-Anderson Arendnents Act of 1988 [the

Amendnments Act] provides the exclusive cause of action by which a
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plaintiff may recover for exposure to radiation associated with a
|l i censed nucl ear power facility. Defendant, therefore, contends
that Plaintiffs’ clains asserting state | aw theories of recovery
shoul d be di sm ssed.

In 1957, the original Price-Anderson Act was enacted as an
anendnent to the Atom c Energy Act of 1954. Prior to 1988, the
Pri ce- Anderson Act did not preclude a suit against a federally

| icensed nuclear facility in state court pursuant to state common

|l aw. For exanple, in Silkwod v. Kerr-MGee Corp., 464 U S. 238
(1984), a federally licensed power plant was sued in a diversity

action pursuant to common |aw tort principles under Okl ahona

1

| aw. In addition, the Court of Appeals for the Third Crcuit

''In Silkwood, the nuclear facility contested the propriety
of an award of punitive damages on the basis that such award is
preenpted by federal |aw. The Suprene Court, however, concl uded
that federal |aw had preenpted state regul ation of the safety
aspects of nucl ear energy but that the preenption did not extend
to an award of punitive danmages authorized under State law. In
comrenting on preenption law as it then existed, the Suprene
Court stated as foll ows:

No doubt there is tension between the conclusion that safety
regul ation is the exclusive concern of the federal |aw and
the conclusion that a State may neverthel ess award damages
based on its own law of liability. But as we understand
what was done over the years in the |egislation concerning
nucl ear energy, Congress intended to stand by both concepts
and to tolerate whatever tension there was between them W
can do no less. It may be that the award of damages based
on the state | aw of negligence or strict liability is
regulatory in the sense that a nuclear plant will be
threatened with damages liability if it does not conformto
state standards, but that regul atory consequence was

sonet hing that Congress was quite willing to accept.

We do not suggest that there could never be an instance
in which the federal |aw would pre-enpt the recovery of
damages based on state law. But insofar as damages for
radiation injuries are concerned, pre-enption should not be
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concl uded that there was no federal tort cause of action pursuant
to the Price-Anderson Act and that the Act did not confer

jurisdiction upon the federal courts. Kiick v. Metropolitan

Edi son Co., 784 F.2d 490, 493 (3d Cir. 1986); Stibitz v. Genera

Pub. Utils. Corp., 746 F.2d 993, 997 (3d Cir. 1984), cert.

deni ed, 469 U. S. 1214 (1985).
Congress subsequently enacted the Amendnents Act in 1988,
and in doing so, "the entire Price-Anderson | andscape was

transfornmed.” Inre TM Litig. Cases Consol. 11, 940 F.2d 832,

857 (3d Cir. 1991), cert. denied, 503 U. S. 906 (1992). In fact,

the Amendnents Act changed the law fromthe way it existed as

applied in Silkwod, Kiick, and Stibitz. The Anendnents Act

conferred jurisdiction on federal courts over any public
liability action arising froma nuclear incident. 42 U S. C

§ 2210(n)(2). A "public liability action” is defined as any suit
asserting liability arising out of any occurrence causing bodily
I njury, sickness, or disease resulting fromthe radioactive,
toxic, explosive, or other hazardous properties of radioactive
materials. See id. 8§ 2014(e), (q), (W, (z), (aa), (hh)

(setting forth interconnected definitions of "public liability

judged on the basis that the Federal Governnment has so

compl etely occupied the field of safety that state renedies
are forecl osed but on whether there is an irreconcil able
conflict between the federal and state standards or whether
the inposition of a state standard in a damages action woul d
frustrate the objectives of the federal law. W perceive no
such conflict or frustration in the circunstances of this
case.

Si | kwood, 464 U.S. at 256.



action,” "public liability,"” "nuclear incident," "source
material,"” "special nuclear material," and "byproduct

material"). 2

Furthernore, the Anendnents Act provide that "the
substantive rules for decision in such action shall be derived
fromthe |aw of the State in which the nuclear incident involved
occurs, unless such lawis inconsistent with the provisions of
such section.”™ [d. 8§ 2014(hh).

Courts have interpreted the Anendnents Act’s authorization
of the public liability action in federal court to have
suppl anted the use of an independent state | aw cause of action

for suits against federally licensed nuclear facilities seeking

recovery for exposure to radiation. O Conner v. Commonwealth

Edi son Co., 13 F.3d 1090, 1099-1100 (7th Gr.), cert. denied, 114

S. . 2711 (1994); Inre TM Litig. Cases Consol. Il, 940 F.2d

at 854-57; see also Lujan v. Regents of the Univ. of California,

69 F.3d 1511, 1513 (10th G r. 1995) (noting, but not review ng,

trial court holding that state law clains were preenpted by the

Price-Anderson Act); Janes v. Southern California Edison Co., No.
94-0185-J (S.D. Cal. Dec. 13, 1994) (denying nuclear facility’'s
notion to dism ss and deem ng fifteen-count conplaint based on
state law to arise under the Price-Anderson Act). Although these
courts have concluded that the public liability action is the

excl usive cause of action for recovery, they al so agree that

2In this case, Plaintiffs’ cause of action falls squarely
within the definition of a public liability action, and
therefore, this Court concludes that it is a public liability
action.



state | aw provides the content for the new federal cause of

action. See also Caputo v. Boston Edison Co., 924 F.2d 11 (1st

Cir. 1991) (considering public liability action pursuant to state
| aw t heory of intentional infliction of enotional distress).

In Inre TM Litig. Cases Consol. |1, the Court of Appeals

for the Third Crcuit determ ned that Congress had "suppl ant[ ed]
all possible state causes of action” with the public liability

acti on. Inre TM Litig. Cases Consol. 11, 940 F.2d at 857. The

court expl ained as foll ows:

Under the terns of the Amendnents Act, the ‘public
liability action’ enconpasses ‘any legal liability’ of any
‘person who nay be liable on account of a nuclear incident.
42 U.S.C. 8 2014(hh) (enphasis added). G ven the breadth of
this definition, the consequence of a determnation that a
particular plaintiff has failed to state a public liability
claimpotentially conpensabl e under the Price-Anderson Act
is that he has no such claimat all. After the Anendnents
Act, no state cause of action based upon public liability
exists. A claimgrow ng out of any nuclear incident is
conpensabl e under the terns of the Amendnents Act or it is
not conpensable at all. Any conceivable state tort action
which mght remain available to a plaintiff follow ng the
determ nation that his claimcould not qualify as a public
liability action, would not be based on ‘any |egal
liability’ of ‘any person who may be |iable on account of a
nucl ear incident.” It would be sone other species of tort
altogether, and the fact that the state courts m ght
recogni ze such a tort has no rel evance to the Price-Anderson
schene. At the threshold of every action asserting
liability growing out of a nuclear incident, then, there is
a federal definitional matter to be resolved: Is this a
public liability action? |If the answer to that question is
‘yes,’ the provisions of the Price-Anderson Act apply; there
can be no action for injuries caused by the rel ease of
radiation fromfederally |licensed nucl ear power plants
separate and apart fromthe federal public liability action
created by the Armendnments Act.

Inre TM Litig. Cases Consol. Il, 940 F.2d at 854-55 (enphasis

in original). Al though the court concluded that there is no



I ndependent state | aw cause of action, the court determ ned that
state | aw provides the foundation and content for the new federa
cause of action. 1d. at 855.

Simlarly, in O Conner, the Court of Appeals for the Seventh
Crcuit affirmed the district court’s conclusion that the
plaintiff could recover danages only by establishing a violation
of the federal regulations. The plaintiff had filed a two-count
negl i gence conplaint in state court, and after Congress enacted
t he Anendnents Act, the action was renoved to federal district
court® and recast as a public liability action. The court
provided that "the broad definition of ‘public liability action’
enbodied in the Price-Anderson Act inplies that Congress has
exerci sed power under Article | and has enacted a new and
| ndependent, indeed excl usive, cause of action,” QG Connor, 13
F.3d at 1099 (footnote omtted), and that "a state cause of
action is not nerely transferred to federal court; instead a new
federal cause of action supplants the prior state cause of
action." |1d. at 1099-1100. The Court further noted that
"Congress desired that state | aw provide the content for and
operate as federal |aw, however, Congress recogni zed that state
| aw woul d operate in the context of a conplex federal schene
whi ch woul d nol d and shape any cause of action grounded in state

law. " 1d. at 1100.

® The Anmendnents Act contains a provision stating that any
action arising out of a nuclear incident pending on the effective
date of the Act could be renoved to a federal district court. 42
US. C 8§ 2210(n)(2).
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This Court finds O Conner and Inre TM Litig. Cases Consol.

Il persuasive and, therefore, adopts their reasoning. This Court
concludes that a public liability action pursuant to section
2014(hh) is the sole cause of action for a plaintiff seeking
damages for exposure to radiation froma federally |icensed

nucl ear facility. Such concl usion, however, does not necessarily
di spose of Plaintiffs’ clains for relief pursuant to state |aw
theories of liability. Instead, state |aw substantive rules of
deci sion apply, and only those theories of relief that are

i nconsi stent with federal |aw need be dismssed. * See 42 U.S.C
§ 2014(hh).

B. Federal Standard of Care

1. Which Requl ations Apply?

This Court nust first decide which federal regulations it
shoul d apply. Effective January 1, 1994, the regulations in 10
C.F.R part 20 were revised. 60 Fed. Reg. 36,038 (1995).
Subsequently, the regul ati ons were agai n anended effective
August 14, 1995. 1d. The incident giving rise to this suit
occurred on Cctober 11, 1994.

Plaintiffs contend that the nbst recent regul ations shoul d
be applied retroactively to the facts of this case. Plaintiffs

seek to benefit fromchanges in the regul ati ons maki ng the duty

* By their Conplaint, Plaintiffs assert that this Court has
jurisdiction "under 42 U S.C. 88 2011-2281 (the Atom c Energy
Act) and under the principles of pendent jurisdiction."
Conplaint § 9. This statenent is incorrect in that this Court
only has jurisdiction under section 2210(n)(2) of the Anendnents
Act .
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owed to a nenber of the public uniformregardl ess of whether the
person is in a restricted area.

In the absence of clear legislative intent stating that the
regul ati ons should be applied retroactively, this Court wll
apply the regulations in effect at the tinme of the incident

giving rise to the suit. See Landgraf v. USI Film Products, 114

S. C. 1483, 1505, 128 L. Ed. 2d 229 (1994) (concl uding that
statute would not be applied retroactively if such application
"would inpair rights a party possessed when he acted, increase a
party’s liability for past conduct, or inpose new duties with
respect to transactions already conpleted,” unless there was

cl ear congressional intent favoring retroactive application); see

also Inre TM, 67 F.3d 1103, 1108 n.10 (3d Cr. 1995)

(indicating that court would apply the regulations in place at

the time of the TM accident), cert. denied, 116 S. C. 1034, 134

L. BEd. 2d 111 (1996). 1In this case, there has been no
mani festati on of congressional intent that the newest regul ations
shoul d be applied retroactively. Consequently, this Court wll
apply the regulations in effect as of COctober 11, 1994. °

The exposure limts contained within the regul ations vary
dependi ng upon who is exposed to radiation and where the exposure
takes place. In fact, under the regulations in effect as of

Cctober 11, 1994, there are separate regulations for "nenbers of

> All subsequent citations to the federal regulations will
refer to the version of the Code of Federal Regul ations revised
as of January 1, 1995.
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the public" who are not in a "restricted area" and for anybody
who is in a "restricted area.” Conpare 10 CF. R § 20.1201
(occupational dose limts) with 10 CF. R § 20.1301 (radiation
dose limts for "nenbers of the public"). Because Plaintiffs

al l egedly were exposed to radiation in a restricted area, they
are not "nenbers of the public,” and the radiation dose limts
for "menbers of the public" contained within 10 CF. R § 20.1301
do not apply to them® Instead, the occupational dose limts
contained wwthin 10 CF. R 88 20.1201-20.1208 apply to them

2. Duty of Care Under Federal Requl ati ons

The parties contest whether in addition to the federal
exposure limts contained within 10 C F.R 88 20.1201-20.1208, a
proper standard of care under the federal regulations is the
standard provided by the ALARA standards contained within 10
CF.R Part 50.

ALARA is an acronymfor "as low as is reasonably

n7

achi evabl e, and federally licensed nuclear facilities are

® This result is reached because a "nenber of the public" is
defined as "an individual in a controlled or unrestricted area.
However, an individual is not a nenber of the public during any
period in which the individual receives an occupational dose."
10 CF.R 8§ 20.1003. An "occupational dose" is defined as "the
dose received by an individual in a restricted area.” 1d. A
"restricted area"” is defined as "an area, access to which is
limted by the |icensee for the purpose of protecting individuals
agai nst undue risks from exposure to radiation and radi oactive
materials." 1d.

" ALARA is defined as:
maki ng every reasonable effort to maintain exposures to

radiation as far below the dose limts in this part [10
CF.R Part 20] as is practical consistent with the purpose

13



required to "use, to the extent practicable, procedures and

engi neering controls based upon sound radi ati on protection
principles to achi eve occupati onal doses and doses to nenbers of
the public that are as |low as is reasonably achi evabl e (ALARA)."
10 CF.R 8 20.1101(b). In addition to the ALARA standard within
10 CF.R Part 20, Plaintiffs have al so all eged that Defendant

vi ol ated the ALARA standard within 10 C F. R Part 50 concerni ng

desi gn obj ectives and operation objectives.® 10 C.F.R

for which the licensed activity is undertaken, taking into
account the state of technol ogy, the econom cs of

i mprovenents in relation to state of technol ogy, the
econom cs of inprovenents in relation to benefits to the
public health and safety, and other societal and

soci oeconom ¢ considerations, and in relation to utilization
of nuclear energy and licensed materials in the public

I nterest.

10 CF.R §& 20.1003.

8 As concerns design objectives, the regul ations provide as
fol | ows:

An application for a permt to construct a nucl ear
power reactor shall include a description of the prelimnary
desi gn of equipnment to be installed to nmaintain control over
radi oactive materials in gaseous and |liquid effluents
produced during normal reactor operations, including
expected operational occurrences. |In the case of an
application filed on or after January 2, 1971, the
application shall also identify the design objectives, and
the neans to be enpl oyed, for keeping | evels of radioactive
material in effluents to unrestricted areas as low as is
reasonably achievable. The term"as |low as is reasonably
achi evabl e” as used in this part neans as low as is
reasonabl e taking into account the state of technol ogy, and
t he economics of inprovenents in relation to benefits to the
public health and safety and ot her societal and
soci oeconom ¢ considerations, and in relation to the
utilization of atomc energy in the public interest. The
gui des set out in appendix | to this part [10 CF. R Part
50] provide nunerical guidance on design objectives for
| i ght - wat er - cool ed nucl ear power reactors to neet the

14



88 34a(a), 36a(a). The occupational dose |limts are set forth at
10 CF. R 88 20.1201-20.1208. In conparison, the ALARA standard
I's much nore stringent than the standards contained within the
occupational dose limts.

The issue of whether the proper standard of care is the
ALARA standard or the occupational dose |imts previously has
been addressed in In re TM, in which the court concl uded that
the occupational dose |imts define the proper standard of care
for public liability actions. Inre TM, 67 F.3d at 1114-15; see
also O Conner v. Commonweal th Edison Co., 748 F. Supp. 672, 675-

78 (C.D. Ill. 1990)(concluding that federal perm ssible dose
limts set the standard of care under Illinois law), aff’'d, 13

F.3d 1090, 1103 n.11 (7th Cr. 1994); Coley v. Comobnwealth

Edi son Co., 768 F. Supp. 625, 628-29 (N.D. IIl. 1991) (stating

that occupational dose limts are the standard of care); Witing
v. Boston Edison Co., 891 F. Supp. 12, 14 (D. Mss. 1995)(noting

that court had previously ruled that whol e body external dose
limts define the duty of care owed by Defendant to workers at
Its nuclear power plant). This Court is persuaded by the
analysis set forthin In re TM and, accordingly, adopts the

reasoni ng stated therein.

requi rements that radi oactive material in effluents rel eased
to unrestricted areas be kept as |low as is reasonably

achi evabl e. These nunerical quides for design objectives
and limting conditions for operation are not to be
construed as radiation protection standards.

10 C.F. R 8 50.34a(a)(enmphasi s added) .
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In concluding that ALARA is not the standard of care, the
Court of Appeals for the Third Crcuit articulated three reasons.
First, the federal regulations specifically state that the ALARA
guidelines set forth in Appendix | to 10 CF. R Part 50 "‘are not
to be construed as radiation protection standards.’” Inre T™M,
67 F.3d at 1114 (quoting 10 C.F.R 8 50.34a). Second, the
regul ati on that incorporated the ALARA gui del i nes enphasi zed t hat
the guidelines are not radiation protection standards. 1d. at
1114-15 (citing 40 Fed. Reg. 19439, 19439-40 (1975)). Third,
adopting the ALARA standard would result in an ordinary
negl i gence standard and would allow juries to decide issues
explicitly reserved to the federal government.® 1d. at 1115.

This Court concludes that the occupational dose |imts set

forth at 10 CF. R 88 20.1201-20.1208 articul ate the proper

°® The court stated as foll ows:

Adopting ALARA as part of the standard of care would put
juries in charge of deciding the perm ssible |Ievels of
radi ati on exposure and, nore generally, the adequacy of
safety procedures at nuclear plants--issues that have
explicitly been reserved to the federal governnent in
general and the NRC specifically.

Adoption of a standard as vague as ALARA woul d give no
real guidance to operators and would allow juries to fix the
standard case by case and plant by plant. An operator
acting in the utnost good faith and diligence could still
find itself liable for failing to neet such an el usive and
undet er mi nabl e standard. Qur hol ding protects the public
and provi des owners and operators of nuclear power plants
with a definitive standard by which their conduct wll be
nmeasur ed.

Id. at 1115 (citation and footnotes omtted).
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standard of care rather than the ALARA guidelines set forth in
Appendix | to 10 C F. R Part 50.

C. Wiat State Theories of Liability are Consistent with Federal
Law

As set forth above in section Ill.A , supra, state |aw
provides the content for a public liability action except where
it is inconsistent with federal substantive law. The Court nust,
therefore, determ ne which state theories of liability contained
in Plaintiffs’ Conplaint are inconsistent with federal |aw

1. Negligence Standard of Care

The issue whet her federal |aw preenpts the standard of care
in a state negligence claimin a public liability action was

first addressed in Inre TM Litig. Cases Consol. Il. There, the

court concluded that state negligence | aw was preenpted as the
appl i cabl e standard of care because federal regulation in nuclear
safety was pervasive and federal |aw had regul ated the dose of

radi ation a person could receive. Inre TM Litig. Cases Consol.

I'l, 940 F.2d at 859-60; see also Inre TM, 67 F.3d at 1107

(relying on Inre TM Litig. Cases Consol. Il for conclusion that

"federal |aw determ nes the standard of care and preenpts state
tort law'); O Conner, 13 F.3d at 1105 (concluding that regul ation
of nucl ear safety had been preenpted by federal |aw, precluding
states frominposing a non-federal duty of care); Coley, 768 F.
Supp. at 628-29 (concluding that NRC regul ati ons determ ne the

negl i gence standard of care).
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This Court agrees with Inre TM Litig. Cases Consol. Il and

concl udes that federal regulation has occupied the field of

nucl ear safety | aw and that federal |aw has preenpted states from
| nposi ng any standard of care different fromthe federal safety
standards. Consequently, the Court concludes that federal |aw
sets forth the duty of reasonable care owed to Plaintiffs, and
Plaintiffs nmust establish a breach of such standard to recover

for the damages cl ai ned on those theories of negligence and
negligent infliction of enotional distress.

2. Strict Liability

Plaintiffs’ claimpursuant to a strict liability theory is
I nconsistent with the federal regulatory schene because
Plaintiffs could recover pursuant to such a claimwthout first
establishing that Defendant breached a federally inposed standard
of care. Therefore, the Court wll grant Defendant’s Mdtion to
Dismss for Count IV.

3. Failure to Report

The Court further concludes that Plaintiffs may not recover
pursuant to Count VIII of their claimalleging that Defendant
failed to neet safety reporting requirenents inposed by state
law, 35-A MR S. A 8 4334(1)(A), because recovery in a civi
action pursuant to such statute has been preenpted by federal
reporting and safety regulations. See 10 C.F.R Parts 20, 21

4. Intentional Torts

As concerns Plaintiffs’ clains for damages pursuant to

theories of intentional infliction of enotional distress and

18



battery, the Court concludes that such intentional tort clains
are not inconsistent wwth the federal safety standards. To
recover on either theory, Plaintiffs nust denonstrate that

Def endant intentionally exposed Plaintiffs to radiation w thout
their consent, and that such intentional conduct on the part of

Def endant caused them damages. See, e.qg., Latrenore v.

Latrenore, 584 A 2d 626, 631 (Me. 1990) (setting forth elenents

of intentional infliction of enotional distress); Pattershall v.

Jenness, 485 A 2d 980, 984 (Me. 1984) (an elenent of battery is
an intentional act). '

There is no reason apparent to this Court to believe that
Congress intended that a defendant be insulated fromliability
for its intentional acts solely by conplying wwth the federa
safety standards. |Instead, conpliance with the federa
regul ati ons nmerely denonstrates the absence of negligence. See
Col ey, 768 F. Supp. at 629. The federal safety standards have no
bearing on a defendant’s liability for its intentional acts.
Wiile a plaintiff may recover on an intentional tort theory
W t hout proving exposure to radi ati on exceedi ng the federal
safety standards, a plaintiff may not recover w thout first
proving that he sustai ned damages, and such proof may be
difficult to establish in the absence of proving a violation of

the federal safety standards. See, e.q., Laswell v. Brown, 683

“ The Court intimates no opinion as to whether the facts as
alleged by Plaintiffs anmount to physical contact so as to
constitute a battery.
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F.2d 261, 269 (8th G r. 1982) (concluding that "lawsuit for
personal injuries cannot be based only upon the nmere possibility

of some future harm'), cert. denied, 459 U S. 1210 (1983);

Johnston v. United States, 597 F. Supp. 374, 425-26 (D. Kan.

1984); Bubash v. Philadelphia Elec. Co., 717 F. Supp. 297, 300

(MD. Pa. 1989) (concluding that nere exposure to radiation is
not an actionabl e physical injury). Nevertheless, the absence of
a violation of the federal standards does not necessarily
establish the absence of an actual injury.

5. Fraud

Simlarly, Plaintiffs’ claimfor fraud is not inconsistent
with federal law. The federal safety regulations do not inmmunize
a defendant fromliability for making fraudul ent representations
11

to persons either before or after subjecting themto radiation

D. Sufficiency of Conplaint

1. Federal Requl ations standard of care

Def endant contends that Plaintiffs have alleged only a
vi ol ati on of ALARA and, therefore, have failed to plead a breach
of the appropriate standard of care. Plaintiffs counter that

they have set forth sufficient facts which could prove that they

" Under Maine law, a defendant is liable for fraud or
deceit if he (1) nakes a false representation, (2) of a materi al
fact, (3) with know edge of its falsity or in reckless disregard
of whether it is true or false (4) for the purpose of inducing
another to act or to refrain fromacting in reliance upon it, and
(5) the plaintiff justifiably relies upon the representation as
true and acts upon it to the plaintiff’s damage. Diversified
Foods, Inc. v. First Nat’'| Bank of Boston, 605 A 2d 609, 615 (M.
1992); Letellier v. Small, 400 A 2d 371, 376 (Me. 1979).
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were exposed to radiation in excess of the occupational dose
limts.

Al though Plaintiffs principally rely on the ALARA gui deli nes
as the standard of care in their Conplaint, this Court concludes
that Plaintiffs have alleged facts sufficient to support a
determ nation that they have been exposed to radiation in excess
of the occupation dose limts. Plaintiffs have alleged that the
procedures conducted by Defendant led to significant radiation
dose rates ranging "fromthe tens of remto upwards of thousands
of rem" that the air vented into the PAB was not filtered, that
they were |l ed through a radioactive plune of gas, that they
I nhal ed unknown anmounts of radioactive gases, and that Defendant
is legally liable pursuant to the Atom c Energy Act. Conpl aint
19 18, 32, 35, 46, 47, 74. Because Plaintiffs may well be able
to prove that they were exposed to radi ati on exceedi ng the
occupational dose limts, the Court wll deny Defendant’s Mdtion
to Dismss with respect to Plaintiffs’ federal public liability
claim (Count WVI).

2. "Particularity Requirenment"

Pursuant to Federal Rule of Cvil Procedure 9(b), a
conpl aint alleging fraud nust allege the circunstances

constituting the fraud with specificity. * The Court of Appeals

2 Federal Rule of Givil Procedure 9(b) provides:

In all averments of fraud or m stake, the

ci rcunstances constituting fraud or m stake shal
be stated with particularity. Malice, intent,
knowl edge, and other condition of mind of a person
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for the First Crcuit, as well as this Court, has repeatedly
required strict conpliance with the particularity requirenent of

Rule 9(b). See, e.q., Geenstone v. Canbex Corp., 975 F.2d 22,

25 (1st Cr. 1992); Romani v. Shearson Lehman Hutton, 929 F.2d

875, 878 (1st Cir. 1991); New England Data Servs., Inc. v.

Becher, 829 F.2d 286, 290 (1st Cr. 1987); Wnan, 819 F. Supp. at
81; In re One Bancorp Sec. Litig., 135 FF.RD. 9, 12 (D. M.

1991). The three purposes of the particularity requirenent are
"(1) to place the defendants on notice and enable themto prepare
meani ngf ul responses; (2) to preclude the use of a groundl ess
fraud claimas a pretext to discovering a wong or as a ‘strike
suit’; and (3) to safeguard defendants from frivol ous charges

whi ch m ght damage their reputations.” New England Data Servs.,

Inc., 829 F.2d at 289.
To neet Rule 9(b)’'s particularity requirenent, the plaintiff
nmust specify the tinme, place and content of an alleged fal se

representation. Romani, 929 F.2d at 878; In re One Bancorp, 135

F.R D at 12. "Although a plaintiff need not specify the
circunstances or evidence from which fraudul ent intent could be
I nferred, the conplaint nust provide sone factual support for the
all egations of fraud." Romani, 929 F.2d at 878.

In this case, Plaintiffs have nade sufficient allegations to
conply with the particularity requirenent. Plaintiffs have

al l eged that Defendant nade false, material m srepresentations

may be averred generally.
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that Plaintiffs could safely go inside the PAB, that Plaintiff
Gagnon was told he had nothing to worry about, that Plaintiffs
had not been exposed to ganma radiation, that only gama
radi ati on was bad, and that there were no health risks associ ated
w th what happened. Conplaint Y 21, 27, 28, 29. Furthernore,
Plaintiffs have specified the tinme and place of the all eged
m srepresentations. Conplaint §7 1, 13. Plaintiffs allegedly
relied on the representations by entering the PAB and by not
seeki ng i nmmedi ate treatnent.

These al | egations give Defendant notice of the alleged
ci rcunstances constituting the fraud so that Defendant can
prepare a neani ngful defense. In addition, the allegations
satisfy the Court that the claimis neither a pretext to
di scovering a wong nor a frivolous charge intended to damage
Def endant’ s reputation. Because these allegations satisfy the
pur poses of the particularity requirenent, this Court wll not
dismss the fraud claimfor failure to nmake the allegations with
specificity.

V. CONCLUSI ON

Accordingly, it is ORDERED that Defendant’s Mtion to
Dismss be, and it is hereby, GRANTED as to Counts |V (strict

liability) and VIII (failure to neet state safety reporting
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requirenments). It is further ORDERED that Defendant’s Mtion to

Dismss be, and it is hereby, DENIED as to all other counts.

GENE CARTER
Chi ef Judge

Dated at Portland, Maine this 1° of Muy, 1996.
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