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A CENTURY OF THE FEDERAL COURTS IN
MAINE

Mr. President, Brethren of the Maine Bar Association:

I thank you for asling me to tell youan old story,
the story of a Century of the Federal Courts in Maine.
It is a story of lawyers; and a story of lawyers cannot
help being vivid and vital to you and me, even though
tamely told. It is a book of beginnings. And the
beginnings of things have an appeal to thoughtful men.

These beginnings are not so very long ago. The
horizon is almost in sight. A century is but a span, even
when measured by human lives. Men whom many of
us have known and loved were in the convention that
made our constitution, and launched our State upon the
sea of service and achievement. And then, only a little
beyond the State horizon, the new National Govern-
ment comes in view; and the Federal Constitution
fixes the starting point of our subject.

Article Three of the Constitution of the United States
provides:

“The judicial power of the United States will be
vested in one Supreme Court and such inferior courts
as the Congress may from time to time ordain
and establish. The judges, both of the Superior
and inferior courts, shall hold their offices during
good behavior* * * L

By the Act of September 24, 1789, Congress divided
the United States into thirteen judicial districts:

“One to consist of that part of the State of Massa-
chusetts which lies easterly of the State of New
Hampshire, and to be called the Maine District.”

The Act of 1789 provided further that there be a
court called the—
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appeared for the defendant, could stand the delay no
more, and rather impatiently said: “May it please the
Court, I object to the interminable delay caused by the
learned counsel for the plaintiff,” to which the counsel
for the plaintiff replied: ‘‘Oh, may it please the Court,
I am proceeding as rapidly as possible; you must re-
member that I take minutes.” “Minutes” returned Mr.
Webb, “you take hours.”

Judge Webb’s career was a memorable one and s
held in the loving memory of many who are here present.

THE CIRCUIT COURT

Géorge Foster Shepley was the first Maine man to
bhe Circuit Judge. Soon after the close of the war of
the Rebellion, the business in some of the circuits had
so increased that it became no longer possible that the
labor of sitting on appeals with a District Judge could
" be performed by a single judge who was also charged
with the performance of duties devolving upon justices
of the Supreme Court. Congress, therefore, provided
for the appoiniment of one Circuit Judge for each of
the nine circuits; and, in December, 1869, Mr. Shepley

received the appointment for the first circuit.

He was of fortunate birth, the son of Ether Shepley,
of Portland, who, at the birth of his son George, was
thirty years old. _The history of Ether Shepley, up to
that time, had been a part of the history of the old
Commeonwealth in which he was born and had held high

office, having been a member of its House of Representa-
tives and. a delegate to the Comstitutional Convention
which created the State of Maine. He was afterwards
a United States Senator from Maine, serving from 1833
to 1836, and then resigning from the Senate to become a
Justice of the Supreme Judicial Court of Maine, and,
seven years laler, its Chief Justice,—the fourth Chief

Jpstice of Maine. He was a memorable man in Maine
history.

7
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I shall never forget how the venerable Chief Justice
impressed me, when I was a young man, as I saw him
about the streets of Portland or walking up the aisle
io the head of his pew in the State Street Church. He
was ithen enjoying his long term of retirement, and was
the foremost citizen of Maine.

In an address before the Historical Society, in 1878,
Gov. Washburn alluded to Judge Shepley’s primacy
among our State worthies.

In a striking memorial of Chiel Justice Shepley, Llewllyn
Dean, formerly of Portland and afterwards of Washing-
ton, writes of him as the good, great man of Maine, not
as a mere “‘mouther of religious phrases, but constantly
illustrating the vitality of religion.” Mr. Dean points
out that Judge Shepley and Rev. Dr. Edward Payson
were born about the same time and were friends in Port-
land. This was at a time when Portland was a country
village on the border, and when municipalilies were
just ceasing to vote on the settling of ministers. When
Maine was in its making, these two men helped to start
its history im the right direction.

Judge Shepley lived to the age of eighty-eight and
died in 1877, only a year before the death of his dis-
tinguished son, George.

George F. Shepley graduated at Dartmouth in 1837,
and received his education in law at Harvard Law School.
He was engaged in the practice of his profession in Bangor
from 1840 to 1844, when he returned to Poriland and
entered upon a successful practice. He was District
Attorney {rom 1853 to 1861, the position which his
eminent father bad occupied from 1821 to 1833. His
fame as an advocate is still a part of the history of the
Cumberland Bar. i
- Judge Clifford said of him:’

“From the character of his mind, which enabled
him to perceive the truih without much investiga-
tion, and to discriminate error from fact without much
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labor, he was admirably adapted to the detection
of obscure and well concealed weaknesses or fallacies
in a narrative of alleged facts, and was equally
expert in bringing the same to the light, and exposing
such hindrances ‘to justice lo the clear vision of
those less scrutinizing and adroit.”

When the Democrats assembled in convenlion in
Charlestown in 1880, George Shepley was a member of
the convention and one of the first to place the Democratic
Party in distinct opposition to the demands of the
Secession leaders. Mr. Shepley was perhaps the first
to throw the gauge of battle to the Southern champions.
Just before the convention broke up he made a stirring
speech, warning the South against insisting upon its
demands, and, in vivid sentences, showing that the Nor-
thern Democrats would no longer vield to Southern
rule; he closed with these lines from Scoil:

“There are hills beyond Pentland and lands
beyond Forth;

Il there’s lords in the lowlands, there’s chiefs in
the North.”

At the outbreak of the Rebellion he accepied a com-
mission as Colonel of the 12th Maine Volunieers, raised
to form a part of the New England Division of General
Butler’s command. On the occupation of New Orleans
he was made Military Commandant of that City; and
so administered its military and municipal affairs as
to win the respect and aifection of the conquered and
embittered inhabitants and to secure the confidence of
the whole Army. His duties were both civil and mili-
tary; and in both he manifested great prudence, energy
and ability,

Prestdent Lincoln afterewards appointed him Military
Governor of the State and promoted him ito the rank
of Brigadier General. Upon being relieved from duty
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in Louisiana, General Sheplev reported to the Depart-
ment in Virginia, and North Carolina, and was placed
in command of the District of Eastern Virginia, where
he did eminent service. He was Military Governor of
Richmond upon its occupaiion by the Union treops.
He made a brilliant career as a soldier, serving from the
beginning to the end of the war.

He filied the position of United States Circuit Judge
from 1869 until his death in 1878, and did distinguished
service. IHe had marked judicial qualities. As an
advocate he had acquired a convincing habit of speech;
as a Judge it may be said of him, as it was of President
Roosevelt, that he was as willing-to be convinced as he
wag convincing, The buoyancy and brilliance of his
mind, shown as an advocate, did not forsake him as a
judge, and he also acquired the patience and the learning
which belonged to the bench. He was not legalistic;
he always had the human touch and the magnetic
faculty of making interesting everything which he ap-
proached. His clearness of vision and mechanical knowl-
edge led him to eminence in patent law. I once heard
him eonduct a patent case before a jury, the only patent
case, I think, ever iried to a jury in the Maine District.
Here his human qualities were shown. As. [ listened to
his charge 1 could not help observing that he could make
a charge fo a jury in a palent case as interesting as
Macaulay’s History, or Fiske's “Beginnings of New
England.” His distinguished judicial career was cut
short after only nine years of service.

After the death of Judge Shepley, in 1879, Lhere was
no Circuit Judge resident in Maine until after Lhe pas-
sage of the Act of 1892, creating the Court of Appeals
to relieve the work of the Circuit Court. Judge Puinam
was then appointed Circuit Judge, by President Harri-
son, and served from that time until 1918, a period of
about 26 vears. Upon the resignation of Judge Put-
nam, Judge Charles F. Johnson was appointed to the
position of Circuit Judge, and is now rendering dis-
tinguished service in that office.
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William IeBaron Putnam was born in Bath in 1835,
and graduated at Bowdoin Cellege in 1855; he practiced
law in Portland continuously from 1857 until his appoint-
ment to the bench. His praciice was of the broadest
nature, especially in commercial law, and formed a
fitting foundation for his judicial work. Mr. Justice
Holmes, in his brilliant book, “The Common Law,”
has said: “The life of the law has not been logic; it
has been experience.” The public had the advantage
of Judge Putnam’s stored up experience of more than
half a cenfury. He was, throughout his judicial life,
the adviser of many men and women of Maine in the
care of their estates. From 18G8 to 1884 he was an
overseer of Bowdoin College, and a trustee from 1884
to the time of his death. During many vears he was
chairman of the Finance Committee. In 1885 he acted
as counsel for owners of fishing vessels seized by the
Canadian Government, and later was retained by the
United States Government in this service. In 1887 he
was appointed by President Cleveland, with Mr. Bayard,
Secretary of State, and James B. Angel, commissioners
lo adjust a fishery coniroversy with Canada. He did
distinguished service in the presentation of a treaty
on this subject. Afterwards, during his judicial term,
he represented the United States under the Treaty for
the settlement of the Behring Strait Claim, the Treaty
being concluded between Great Britain and United
States, at Washington, in February, 1896. His life
was devoted lo orderly, systematic, continuous labor;
by it he achieved his results. With this power of labor
and his strong sense of justice, he was sure of a useful
and distinguished judicial career. Judge Aldrich in
his court memorial address in memory of Judge Putnam,
said: “Indusiry. was his leading characteristic. That
he accomplished so much, both in and outside the law,
was because he systematized his work. In business
affairs, as a practicing lawyer, and as a judge, he was



102 AFTERNOON SESSION

essentially a man .of systematic labor. ™e was more a
man of action than of theory, or of philesophy, or of keen
calegorical analysis.”

In his memorial of Joseph H. Choate, Elihu Root said
that Mr. Choate’s capacity for labor was the only quality
which Mr. Choate was really proud of; and that he
never regarded it as a compliment to have any reference
made to his being able to reach resulls without the
exercise of that power; that this is the power which
makes the lawyer. [ know of no one who ever had the
power of labor in a higher degree than Judge Putnam.
It was collosal. He never lost a minute., He did not
know how to rest. His ordinary summer vacation was
a three days trip to the Profile House where he spent
much of that brief time looking over judicial papers.
His first opinion was in Beal v. The City of Somerville,
in the 50th Volume of the Federal Reporter (1892.)
It was an equity case and is still a leading authority.
From that time his opinions are found for 25 years in
188 volumes of the Federal Reporter. In 478 cases he
wrote the opinion for the Court of Appeals, and in 44
cases he wroie opinions, either concurring or dissenting.
Begides these, there are 197 of his opinions published
in the Federal Reporter in cases in the Circuit and
District Courts. We must remember, too, that he was,
-espectally in the early part of his judicial labors, pre-
siding over many jury trials in the wvarious districts of
the Circuit. And {hen, too, he was often sitting in
equity. He always said that jury work, and sitling as
chancellor without associates, was the best traning a
judge could have. His business abilily and orderly
mind enabled him to apply the varied rules and prec-
edents of equity to the facts of a case; and so made him
an authority in equity practice. He grasped an equity
case a5 4 business proporition. He was the ideal chan-

cellor.
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THE SUPREME COURT OF THE UNITED STATES
IN THE MAINE DISTRICT.

Nathan Clifford is the only representative Maine has
ever had on the United States Supreme Court. Chief
Justice Fuller was a native of Maine, but his appoint-
ment was from Illinois, the State of his residence, and
of his practice at the bar, 1 have already alluded to
Justice Cushing. Nathan Clifford was appointed Justice
of the Supreme Court by President Buchanan in 1858,
and served until his death in 1851. During this time
he sat every year in the Portland Circuit. It had been
the custom, throughout the history of Maine, for Supreme
Court Justices to be assigned to this cifcuit, and to sit
in the Federal Court in Portland. Judge Story held
his last term in Portland, in 1845; and so Maine became
associated with his fame. At the October term, 1845,
Judge Woodbury of New Hampshire, sat here in the
Circuit Court; and a memorial of Judge Story, prepared
by one of his most intimate friends, Charles Stewart
Davies, of Portland, and bearing the signature of Stephen
Longfellow as president of the bar, was presented and
entered of record.

At the September Term, 1852, Judge Curtis was
present {or the first time, and continued to hold terms
at Portland until 1857. After that, Judge Clifford was
a familiar figure in the Federal Court, and upon the
streets of Portland. His impressive, dignified presence
will always be a memory in our Staie. He was born
in Rumney, New Hampshire, in 1803, and educated at
Haverhill Aeademy and Hampton Academy. Ie moved
to Newfield, York County, in 1827, and at once entered
upon a prosperous praciice. This was in the old days
of the supremacy of the Democratic party. In 1830,
within three years after entering his profession, he was
sent to the Maine Legislature, and served four terms,
during the last two of which he was speaker of the Honse.
Young, aspiring, popular, Mr. Clifford soon became a



104 AFTERNOON SESSION

favorite leader of his party in Maine, holding the offic
of Attorney General of the State from 1834 to 1838
and serving two terms in the National House from 183¢
to 1843. He was appointed Attorney General by Presi-
dent Polk, in 1848, the first cabinet officer Maine ever
had. Shortly after this he was sent, by President Polk,
to Mexico, as Commissioner, with powers of envoy
exiraordinary and minister plenipotentiary, to exchange
ratifications of the treaty with Mexico. He was thus
associated with the famous trealy of Guadalupe Hidalgo,
by which California became part of the United Stiates.
His term of service in the Supreme Court covers the
maost stormy period of our National History. It was a
period, too, when the party opposed to 'the political
views of Judge Clifford was in powér. During this
trying time his patient industry and resolute purpose
to do right, made his services most memorable. As the
oldest Associate Justice he became president of the
Electoral Commission of 1877, to setile the contest for
the Presidency between Hayes and Tilden. In doing
that upique duty, he conducted the proceedings with
marked ability and dignity and with entire impartiality,
in spite of his unquestioned predeliclion in favor of the
cause of Mr. Tilden for the Presidency.

Maine lawyers are most interested in-Judge Clifford’s
labors in the Federal Court in this Circuit. From the
authority of his associates in the Circuit it appears that
at the time of his appointment and when he was assigned
to the work of the First Circuit, the District Judges
were all well advanced in vears; most of them had slight
acquaintance with the law work of the Circuit, and
could afford the Judge but little relief in disposing of
the matlers pending before the Circuit Court; hence,
for many vears, the duties of the Circnit devolved
largely upon him; so that, after a long and wearisome
term at Washington he was generally obliged to devote
his eniire vacation to Circuit duties. His labors were
so effective that, upon questions of practice, other Cir-
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cuits looked tu this as a guide. His New England com-
panions in the court point out that, although Judge
Clifford had never acted as counsel in the irial of either
an admiralty or a patent cause, before he came to the
bench, vet he made himself a compleie master of both
of these branches; and for many years the Supreme Court
regarded him as an authority upon them, as well a
upon all questions of practice.

His decision in Goodman v. Simonds, 20 Howard,
342 (his first opinion) made him the leading authority
of the court on questions relating to negotiable paper.
Justice Swayne, in reviewing the opinion said that it
was absolutely exhaustive and conclusive, both on
principle and authority. Judge Fox obhserved that “it
may well be doubted if a tribunal in any country has
ever been favored with a judge who, for the same length
of time, has devoted so many hours to the laborious
duties of his office, as has Judge Clifford.”

Judge David Davis said: “Investigation to Judge
Clifford was a labor of love, and industry was a recrea-
tion.” Jefferson’s statement respecting Washington was
applicable to Nathan Clifford: “His mind was slow in
operation, being little aided by invention or imagination,
but he was sure in his conclusions.” His associates upon
the court leaned upon him more and more; and the
public learned to have entire confidence in his conclusions.
It is always interesting to observe the little mannerisms
that have characterized strong judges. Much has been
written of Judge Lemuel Shaw’s peculiar expressions.
Judge Putnam used to be rallied upon his overworking
of the word ‘“disenable.” Throughout a number of
volumes Judge Clifford’s opinions are marked by the
‘persistent omission of the definite article; this seems an
affectation, but it never weakened his ample, dignified
style. There was a court-room iradition that a brother
justice, in the conference reom, moved the humorous
resotution thal “"Brother Clifford be encouraged to use
the definite article in moderation.”
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James W. Bradbury, a lifelong friend of Judge Clif-
ford, in an address to the Historical Society in 1881,
said of him:

“He loved legal study and investigation. To
this he applied himself with the energy of a devotee.
He was wedded to the philpsophy of the science of
which the legal profession is the student and the
exponent. Fe liked to trace the history of judicial
decisions down through successive years and examine
the manner in which the great minds of the law
regarded the operation of those principles that
affect the relations and rights of men. He liked to
follow out these fundamental principles as they
appeared in their decisions, and to imbue himself
with their spirit.

By his power of application, his unparalleled
ability for continuous laber, and his conscientious
devotion to duty, he was enabled to accomplish his
grand life-work and achieve the character of a
great jurist. * * * *

His opinions and decisions upon the circuit, con-
tained in the four volumes of ‘Clifford’s Reports,’
edited by his son, William H. Clifford, Esq., are
evidence of the mental characler, the ability and
great legal research and learning of the judge.
They embrace decisions upon admiralty, marine,
and commercial subjects of prominent importance;
and our patent laws received his special atiention,
and were expounded with the skill of a master in
that department of jurisprudence,

His opinions as a member of the Supreme Court
are distributed through forty-one of the volumes
of the Reports of that court. They are numerous
as well as long and learned, characterized by ex-
haustive research and ability, and a thorough exami-
nation of all the authorities bearing upon the ques-
tions under consideration.”
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Judge Clifford pervaded a court-room with the atmos-
phere of dignity and deliberation. In describing Rufus
Choate’s manner in the Senate, Edward Everett said:
“He was one of the few whose very presence in a publie
assembly was a call to order.” Judge Clifford’s presence

in court was such a mandate. The younger members of
" the profession were treated by him with marked kindness
and consideration. As he drew near the close of his life
this kindly habit was even more marked. On one occa-
sion I heard him address applicants for admission to
the Federal Court. These voung men could never
forget the impressiveness with which he reminded them
of the duties before them; and that they were looking
out upon the morning of life, while he was passing into
the evening. He left his enduring impression upon the
greatest court in the world. His ability was characterized
by learning, integrity and enthusiasm for his profession.
His name will always hold a respected place in American
judicial history, and reflect high honor upon his Stale.

I have said that this address of mine is a book of be-
ginnings. I am afraid vou will think it a story without
end. It has given us, a look, however, not only at the
annals of men, but the growth of the common law. We
have traced the common law in the lives of Maine lawyers
for three hundred vears. We have seen it, in the be-
ginning, on Richmonds Island and, a little later, in an
English Court held in a humble dwelling house in Saco.
It was sown in weakness; it is raised in power. In this
space conly a glance is possible. Bul if there is anything
in this address to inspire the Maine Bar with a desire
to be better acquainted with the history of the early
Maine lawyers and judges, especially in the Federal
Courls, I shall be content.

{Prolonged applause.)
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THE PRESIDENT: Gentlemen: In the one hun-
dred years past many distinguished gentlemen have held
the honored posilion of Chief Justice of the Supreme
Court of Maine. None however has added greater
strength or dignity to the Court than our present Chief
Justice, who will now address you upon “A Century of
the Supreme Court of Maine,”—Chief Justice Cornish.

{Prolonged applause, the audience rising.)





