UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

JOSEPH A. PASTORE, ET AL, )
)
PLAINTIFFS )
)
V. ) Civil No. 96-277-P-H
)
PRODUITSHYDRO-INNOVATION, )
ETAL., )
)
DEFENDANTS )
ORDER

The defendants’ motion to vacate default judgment is GRANTED. | conclude that, given the
role of their Canadian counsel, they “appeared” in the action below for purposes of Fed. R. Civ. P.

55(b)(2) asdefined by the First Circuit in Key Bank v. Tablecloth Textile Co., 74 F.3d 349, 353 (1st

Cir. 1996) (finding that “a clear intent to defend” satisfies the appearance criterion).

Vacating default judgment, however, is not the same thing as removing default under Fed.
R. Civ. P. 55(c). Seeid. at 355-56 (“It is a separate question whether there exists ‘good cause’ for
Appellants’ default within the meaning of Fed. R. Civ. P. 55(c).”). The parties have not addressed
this issue directly, but they have argued the issue of excusable neglect under the standards for
vacating adefault judgment under Fed. R. Civ. P. 60(b). On amotion to remove the entry of default
for “good cause” under Fed. R. P. 55(c), the First Circuit hasinstructed district judgesto “‘ consider
whether thedefault waswillful, whether setting it aside would prejudicethe[plaintiff], and whether

a meritorious defense is presented.”” Coon v. Grenier, 867 F.2d 73, 76 (1st Cir. 1989) (quoting

United States v. One Parcel of Real Property, 763 F.2d 181, 183 (5th Cir. 1985)). Here, the




affidavits persuade me that the default, although perhaps negligent, was not willful. The prgjudice
to the plaintiff is primarily the commercial embarrassment from having already notified trade
journals of the judgment in hisfavor, but that is neither a severe prejudice nor the type of prejudice
of concern here. Specifically, there is no showing that the plaintiff will have greater difficulty in
proving his case because of the short delay that has taken place. Finadly, the defendants have
presented a“meritorious defense” within the meaning of that term since that factor “ does not go so
far asto requirethat the movant demonstrate alikelihood of successonthe merits. Rather, aparty’s
averments need only plausibly suggest the existence of facts which, if proven at trial, would
constitute acognizable defense.” Id. at 77. The defendants have presented such a defense, both in
their personal jurisdiction assertions and in their patent invalidity assertions.

For these reasons, default judgment is VACATED, entry of default is removed and the
defendants’ motion for leave to file an answer and counterclaim is GRANTED.

The Clerk’ s Office shall schedule oral argument on the defendants' motion to dismiss for
lack of personal jurisdiction. The lawyers shall be prepared to address the applicability of Fed. R.
Civ. P. 4(k)(2) and shall consult the Advisory Committee Note.

SO ORDERED.

DATED THIS17™ DAY OF JANUARY, 1997.

D. BROCK HORNBY
UNITED STATES CHIEF DISTRICT JUDGE



