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RECOMMENDED DECISION ON MOTION FOR SUMMARY JUDGMENT

The defendant, Nichols Portland, adivision of Parker Hannifin Corporation, moves for summary
judgment in this action based on the Family Medica Leave Act (“FMLA”), 29 U.S.C. § 2601 et seq.
Defendant’ sMotion for Summary Judgment, etc. (“Moation”) (Docket No. 17). | recommend that the court
grant the motion.

. Summary Judgment Standard

Summary judgment is gppropriate only if the record shows*that thereisno genuineissue asto any
materid fact and that the moving party is entitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(C).
“Inthisregard, ‘material’ means that a contested fact has the potentia to change the outcome of the suit
under the governing law if the disoute over it is resolved favorably to the nonmovart. By like token,
‘genuineé meansthat ‘the evidence about thefact is such that areasonable jury could resolve the point in
favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting

McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)). The party moving for



summary judgment must demonstrate an absence of evidence to support the nonmoving party’s case.
Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether thisburdenis met, the court
must view the record in the light most favorable to the nonmoving party and give that party the benefit of all
reasonable inferencesin itsfavor. Nicolo v. Philip Morris, Inc., 201 F.3d 29, 33 (1st Cir. 2000). Once
the moving party hasmade aprdiminary showing that no genuineissue of materid fact exigs, the nonmovant
must “produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F3d 1, 2 (1t Cir. 1999) (citation and interna
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of itsclaim on which the
nonmovant would bear the burden of proof at trid, its fallure to come forward with sufficient evidence to
generate atriadworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).
Il. Factual Background
A. Colantuoni I'ssue

In accordance with this court’s Loca Rule 56, the parties have submitted statements of materid
facts in connection with the motion for summary judgment, The defendant objects to severd of the
plantiff’ sregponsesto its statement of materid factsand to severd paragraphs of the separate statement of
materid facts submitted by the plaintiff on the ground that they are based on an affidavit submitted by the
plantiff “that clearly conflictswith hisearlier tesimony.” Defendant’ sReply Brief in Support of Mation for
Summary Judgment (“ Reply”) (Docket No. 28) at 2; Defendant’ sReply to Plaintiff’ s Statement of Materid
Facts (“Defendant’ s Responsive SMF”) (Docket No. 29) 11 23-25, 27, 29, 31, 50, 72, 80, 98-100;
Paintiff’ s Reply to Defendant’ s Statement of Materid Facts (“Plantiff’ s Responsive SMF”) (Docket No.

26) 111 14, 16, 32, 38, 51.



The Firgt Circuit has made clear that
[wlhen an interested witness has given clear answers to unambiguous
questions, he cannaot create a conflict and resst summary judgment with an
affidavit that isclearly contradictory, but does not give asatisfactory explanation
of why the testimony is changed.
Colantuoni v. Alfred Calcagni & Sons, Inc., 44 F.3d 1, 45 (1t Cir. 1994). In Colantuoni, the
previous testimony & issue was given in adepostion. Id. at 5. The Colantuoni rule carries particular
weight where the affidavit at issue is submitted only after the opposing party has submitted a motion for
summary judgment and where the affiant was represented at his deposition by the same atorney who now
represents him, Sailor, Inc. F/V v. City of Rockland, 324 F.Supp.2d 197, 202 (D. Me. 2004), asisthe
caehere. Tothe extent that the plaintiff’ s affidavit does create a conflict with his deposition testimony, the
affidavit makes no attempt to explain why the testimony has changed. Affidavit of Plantiff Brian Colburn
(“Plantiff’ s Aff.”) (Exh. A to Plantiff’'s Responsve SMF).
Paragraphs 20-23, 25-26, 28 and 72- 73 of the plaintiff’ s affidavit are chalenged by the defendant.
Paragraph 20 states: “During the period of time between October 2, 2001 and at least until January 31,
2002, my migraines were dl different in intengty, duration, and symptoms” Id. 120. The defendant
contendsthat this statement contradictsthe plaintiff’ sdepostiontestimony. Defendant’s Responsive SMF
1 23. However, the portions of the plaintiff’s deposition testimony cited by the defendant in support of its
position, Defendant’s Statement of Materia Facts (“ Defendant’s SMF”) (Docket No. 18) 40, are not
contradicted by paragraph 20 of the affidavit. The cited deposition testimony smply establishes that the
plaintiff did not experience symptoms preceding or warning of amigraine; thet is not necessarily inconastent

with the statement that each migraine differed in intengity, duration and symptoms.



Paragraph 21 of the affidavit sates “I could usudly tell when amigrainewas coming on, as| would
fed tired, weak, queasy, or dizzy, and sometimes | would have visua warning for a few hours prior to
experiencing severe headache pain.” Plantiff’ sAff. 21. The defendant chalengesthis paragraph on the
basis of the same portions of the plaintiff’s depogtion testimony that it cited in support of its challenge to
paragraph 20. Defendant’s Responsive SMF 1 24. Inthis case, the deposition testimony does contradict
the satement in the affidavit. The deposition testimony was as follows:

Could you sense a migraine coming on before it came on?
No, just right out of the blue.

And the pain would be severe without notice?

Correct.

It wouldn’t creep up on you?
No.

>PO >0 >0

* * %

Q. And when the migraines came on you experienced those severe symptoms
immediately?

A. Yes

Q. And did those— did that symptom [somekind of lights] precedethe severe
pan or come a the same time?

A. Sametime or after.

Q. Youdidn't experiencetheflickering lights or black spotsfor alengthy period
of time before that severe pain set in?

A. No. No.

Depostion of Brian Colburn (“Paintiff’s Dep.”) (Exh. B to Defendant’s SMF) at 59-60, 69, 78. This
unexplained contradiction requires that paragraph 21 of the plaintiff’s affidavit and paragraph 24 of the

plaintiff’s statement of material facts, which repests the assertion, be stricken.*

! Paragraph 24 of the plaintiff’s statement of material facts also cites the deposition of Richard Sullivan, M.D. Plaintiff's
Statement of Materia Factsin Opposition to Defendant’s Motion for Summary Judgment (“ Plaintiff’s SMF”) (included in
Plaintiff’ s Responsive SMF beginning at 13) 1 24. Pages of the transcript of what is apparently adeposition of Richard L.

Sullivan, M.D. areincluded in Exhibit E to the plaintiff’ s statement of material facts. Dr. Sullivan’s cited response merely
states what the plaintiff reported to him, Exh. E to Plaintiff’s Responsive SMF at 16; it is not an independent source
authority for the factual statement in paragraph 24 of the plaintiff’s statement of material facts.



Paragraph 23 of the plaintiff’s affidavit states. “The most severe phase of a migraine, the acute
headache pain, often came on suddenly, but the onset and aftermath would be more predictable” Plaintiff’s
Aff. 9 23. The defendant again chalenges this paragraph based on the cited dgpostion testimony.
Defendant’ s Responsive SMF 1 27. With respect to that portion of the paragraph from the affidavit that
deds with the onset of a migraine, the objection is wdl-taken, and that portion of paragraph 23 of the
affidavit and paragraph 27 of the plaintiff’s statement of materia factsis stricken.

Paragraph 25 of the plaintiff’s affidavit states: “Although my headaches were severe, | could
function on some leves during the onsat and aftermath of a migraine, and sometimes even during ore.”
Pantiff's Aff. 25. The defendant challenges this paragraph based on the deposition testimony of Dr.
Sullivan, the plaintiff’s satement on “his short term disability pgperwork” and the plaintiff’s deposition
testimony set forth above. Defendant’ sResponsve SMIF §129. Dr. Sullivanisnot aninterested witnessand
the plaintiff’ s statementsin an gpplication for benefits are not sworn testimony, so neither providesabasis
for excluson of the affidavit satement under Colantuoni. None of the quoted testimony fromthe plaintiff’s
deposition contradictsthis paragraph of hisaffidavit, and accordingly the paragraph may be consdered by
the court.

Paragraph 26 of the plaintiff’s affidavit sates “Although during the onset and aftermath of a
migrane, | often felt tired, weak, queasy, or was sengitiveto bright light and loud noises, | wasableto drive
avehicle, work out in the fitness center, and do some light shopping.” The defendant contends that the
plantiff never experienced warning Sgns of amigraine, based on the deposition testimony set forth above,
and that the plaintiff could not perform any activities when experiencing amigraine, citing other deposition

testimony. Defendant’ s Responsive SMF 4 30; Defendant’ sSMF 9] 32. The deposition testimony quoted



above does not contradict any of the assertionsin this paragraph of the plaintiff’ saffidavit. The other cited
portions of that deposition are the following:

Q. Did you ever experience amigraine while working out at the gym?
A. No.

* k% %

Q. Soisit correct to ate that when you were experiencing the— amigraine

you couldn’t — you couldn’t perform any activitiesincluding driving?

A. Correct.
Plaintiff’sDep. at 88, 92. Thefirg question and answer do not contradict the affidavit statement, because
the plaintiff was asked whether he ever experience amigraine whileworking out at the gym, not whether he
was able to work out during amigraine. The second question and answer, however, combined with the
plantiff’s earlier-quoted deposition testimony, does contradict that portion of the statement that makes
assartions about the “ onsat” of amigraine, and that portion of paragraph 26 of the affidavit and paragraph
30 of the plaintiff’s satement of materid facts will be stricken.

Paragraph 28 of the plaintiff’ saffidavit sates. “ Although | could function on minima levelsduringthe
onset and aftermath, and sometimes even during amigraine, | was unable to work at Nichols Portland.”
Faintiff’s Aff. §28. The defendant chalengesthis statement on the basis of the deposition testimony cited
above and thetestimony of Dr. Sullivan. Defendant’ s Responsive SMF | 32; Defendant’ sSMF 1132, 38,
40. Asprevioudy noted, Dr. Sullivan’ stestimony does not provide abasisfor excluson of portionsof an
affidavit under Colantuoni, but the plaintiff’ s cited deposition testimony clearly contradictsal of paragraph
28 other than that portion concerning the aftermath of a migraine. The contradictory portions of that

paragraph of the affidavit and paragraph 32 of the plaintiff’ s tatement of materid factswill be dricken. In

addition, the words “during any stage of a migraine€’ which appear at the end of paragraph 32 of the



plantiff’'s satement of materia facts do not gopear in paragraph 28 of the plaintiff’s affidavit, the only
authority cited in support of that paragraph of the statement of materid facts, and will aso be stricken.
Paragraph 72 of the plaintiff’ saffidavit sates “My headaches|essened and then resolved inMarch
2002 Hantiff’ sAff. 73. Thedefendant contendsthat this statement contradictsthe plaintiff’ sdepostion
testimony. Defendant’s Responsive SMF §99; Defendant’s SMF 151. However, the defendant has not
submitted evidence to support its assertion that the plaintiff testified at his depogition in a manner that
contradictshisaffidavit datement. The only page of the deposition cited, Plantiff’ sDep. at 134, containsno
such tesimony. The only contradiction in theother materids cited by the defendant gppearsin documents
ggned by the plantiff’s atorney. Pantiff’s Origind Disclosure Statement (Exh. 13 to Plaintiff’s Dep.)
(“Diclosure’) at [3]; State of Maine Workers Compensation Board, Employee: BRIAN W. COLBURN
Employer: PARKER HANNIFIN CORP [dated April 12, 2004] (Exh. A to Affidavit of Jan Stanley (Exh.
E to Defendant’ s Responsive SMF)). Colantuoni does not address Situationsin which the contradictory
gatement is made only by the attorney for an interested witness, not by the witnesshimsdf. Theandyss
does not stop here, however, because counsd for the plaintiff admits that the defendant did testify at his
deposition that the contents of “acertain deposition exhibit referencing hisdisability” weretrue“asfar ashe
knew.” Plantiff's Regponse in Oppogtion to Defendant's Motion for Summary Judgment, etc.
(“Oppoadtion”) (Docket No. 25) a 19. That “deposition exhibit” wastheinitia disclosure satement served
by hisattorney inthiscase. Plaintiff’sDep. a 134; Motionat 11-12. That document includesthefollowing
Satement: “ Plaintiff wasterminated 1/31/02 and was unableto return to work due to hismedical condition
until 4/15/03.” Disclosure a [3]. This representation by the plaintiff’s atorney is, in the circumstances
presented here, binding on the plaintiff. 1t clearly contradicts paragraph 72 of the plaintiff’s affidavit.

Accordingly, paragraph 72 of the plaintiff’ saffidavit and paragraph 99 of the plaintiff’ sstatement of materid



facts and the first sentence of paragraph 51 of the plaintiff’ sresponsve statement of materid facts, both of
which rely on that paragraph of the plaintiff’s affidavit, are dricken.

Paragraph 73 of the plaintiff’ saffidavit sates. “ From January 31, 2002 (the date of my termination)
until April 2003 when | found another job, | was able and availableto work at my former job with Nichols
Portland, with the exception of afew daysin February and March 2002, when my headacheswould have
prevented that work.” Paintiff’s Aff. §73. Thedefendant contendsthat this statement is contradicted by,
inter alia, the depogtion testimony discussed above in connection with paragraph 72 of the plaintiff’s
affidavit. Defendant’s Responsive SMF §100. For the reasons dready stated, | agree. Paragraph 73 of
the plaintiff’s affidavit and paragraph 100 of the plaintiff’s satement of materid facts and the second
sentence of paragraph 51 of the plaintiff’ s respongve statement of materid facts, both of which rely onthat
paragraph of the plantiff’s affidavit, are stricken.

B. Reevant Undisputed Facts

The defendant hired the plaintiff in 1998 as a utility worker. Defendant’s SMF ] 2; Plaintiff’s
Responsve SMF §12. When hisemployment ended, he held the position of machine operator ore. 1d. 3.
On January 28 and 29, 2002 the plaintiff notified his supervisor by voice mail that he was unable to work
dueto amigraine headache. 1d. 14-5. Between October 2001 and the end of hisemployment in January
2002 the plaintiff was absent from work twenty-fivetimes. Id. 7. According to the plaintiff, he began
missing work in October 2001 because he experienced severe debilitating headaches. 1d. §12.

In January 2002 the defendant retained a private investigator to determineif the plaintiff’ s conduct
was cond stent with that of aperson claiming to beincapacitated on those days he cdled in with amigraine.

Id. 1 18. The defendant retained the private investigator because it had difficulty reaching the plaintiff by



telephone a home and getting the plaintiff to submit the appropriate disability paperwork. Id. §19.2 In
January 2002 the plaintiff was scheduled to work the 2:30 p.m. — 11:00 p.m. shift. 1d. §21. On January
28 and 29, 2002 the private investigator observed and videotgped the plaintiff engaging in a number of
activities a the same time that the plaintiff was supposed to be a work but had called in Sck due to a
migraine headache. 1d. 22. On January 28, 2002 these activities began at 3:09 p.m. and included visitsto
BKD Fitness Center, avideo rental store, use of a pay phone, and visits to two variety stores, ending at
5:05 p.m. 1d. 28. OnJanuary 29, 2002 these activitiesincluded ahdf hour vigt to the same gym, renting
videos at two video stores, stopping at a bank, making acdl a apay phone and making a purchase a a
variety store, al over athree-hour period. 1d. 33, 35.

The defendant terminated the plaintiff’ s employment on January 31, 2002 after concluding that the
plaintiff hed fasified the reason for his absence from work on January 28 and 29, 2002. Id. 136.% The
plantiff was unable to return to work due to his medica condition from the date of his termination on
January 31, 2002 until April 15, 2003. Defendant’'s SMF §51.*

[11. Discussion
Theplaintiff alegesthat the defendant violated the federd Family Medicd Leave Act (“FMLA”), 29

U.S.C. § 2601 et seq., by interfering with his exercise of his rights under the FMLA and by retdiating

®The plaintiff purportsto deny this sentence, Plaintiff’ s Responsive SMF 1 19, but offers nothing of evidentiary quality
to support itsdenial. The sentence, which is supported by the citation given by the defendant, is accordingly deemed
admitted.

® The plaintiff admits that the defendant terminated his employment on that date, but purports to deny that the
defendant’s reason for doing so was its conclusion that he had falsified the reason for his absence. Plaintiff’s
Responsive SMF 1 36. However, the only citation to the summary judgment record in support of that denial — paragrgph
36 cites paragraph 4, which in turn cites paragraph 63 of the plaintiff’s affidavit — merely states that the plaintiff believes
that he “was terminated in retaliation for taking FMLA leave for my migraines.” Plaintiff’'s Aff. 163. This conclusory
statement of the plaintiff’s belief isnot evidence that can create a dispute about whether the defendant concluded that
the plaintiff had falsified the reason for his absence.

* This paragraph of the defendant’s statement of material facts is deemed admitted because it is supported by the
(continued on next page)



againg him for taking protected medical leave, Complaint (Docket No. 1) 11 11-15 (Count 1) and that the
defendant violated “Maine's Family and Medicd Leave Requirements” id. {1 16-18 (Count 1), an
apparent reference to 26 M.R.SA. 8 843 et seq. The defendant contends that the same legd andys's
governs both clams, Mation at 9 n.6, and the plaintiff’ s opposition addresses only the federd-law dams,
suggesting that he agrees. This court has indicated that it will proceed on thisbass. Brunelle v. Cytec
Plastics, Inc., 225 F.Supp.2d 67, 76 n.12 (D. Me. 2002). My discusson of thefederad clamsaccordingly
applies to the state-lawv daims as well.

The FMLA *“contains two digtinct types of provisons.” Hodgensv. General Dynamics Corp.,
144 F.3d 151, 159 (1st Cir. 1998). “Firgt, it createsa seriesof substantiverights’ — induding theright of
an dligible employee to take up to twelve weeks ayear of unpaid leave® when the employee has“aserious
hedlth condition that makes him unable to perform the functions of his or her pogtion.” 1d. (citation and
internd punctuation omitted). This st of rightsis “essentidly prescriptive, sef[ting] substantive floors for
conduct by employers, and creating entitlementsfor employees.” 1d. (citation and internd quotation marks
omitted). “Insuch cases, theemployer’ ssubjectiveintent isnot relevant.” 1d. “Theissueissmply whether
the employer provided itsemployee the entitlements set forth in the FMLA — for example, atwelve-week
leave or reinstatement after taking amedica leave” 1d.

Second, “the FMLA provides protection in the evert an employee is discriminated againgt for
exercisng [the above-described substantive] rights”  1d. (footnote and citation omitted). With respect to

this “ proscriptive group of violations . . . the employer’s motive is relevant, and the issue is whether the

citations given to the summary judgment record and because the plaintiff’s denial has been stricken, for the reasons
discussed above.
® The Maine statute provides for 10 consecutive work weeks of leave in any two years. 26 M.R.S.A. § 844(1).

10



employer took the adverse action because of a prohibited reason or for a legitimate nondiscriminatory
reason.” Id. at 160.

If the employeeisunableto perform an essentia function of the positionwhichhehdd a thetimehe
took FMLA leave because of aphysica condition, including the continuation of a serious hedlth condition,
he has no right to restoration to another position under the FMLA upon expiration of the period of leaveto
which heisentitled. 29 C.F.R. §825.214(b). That isthe case here; the plaintiff wastotaly disabled by his
migraines for a period of time in excess of 12 weeks® after January 28, 2002, using the most generous
possible date for the beginning of his FMLA leave. Therefore, neither of his clams under the FMLA
aurvives. Wilcock v. National Distribs., Inc., 2001 WL 877547 (D. Me. Aug. 2, 2001), at *3-*4
(recommended decision). Seealso Sarno v. Douglas Elliman-Gibbons & Ives, Inc., 183 F.3d 155, 161
(2d Cir. 1999); Cehrsv. Northeast Ohio Alzheimer’s Research Ctr., 155 F.3d 775, 784-85 (6th Cir.
1998); Barry v. Wing Mem'| Hosp., 142 F.Supp.2d 161, 165-66 (D. Mass. 2001). The defendant is
entitled to summary judgment.

V. Concluson

For the foregoing reasons, | recommend that the defendant’ s motion for summary judgment be
GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after

being served with a copy thereof. A responsive memorandumand any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

® For purposes of the state statute, this period also exceeds the 10 consecutive weeks provided.

11



Failuretofileatimely objection shall constitute a waiver of theright todenovo reviewby
the district court and to appeal the district court’s order.

Dated this 8th day of October, 2004.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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