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REPORT AND RECOMMENDED DECISION*

The plaintiff in this Socid Security childhood disability and Supplementa Security Income (“SSI”)
apped contendsthat the commissioner’ s decision was barred by the doctrine of collaterd estoppd and, in
the dterndtive, that the administrative law judge erred in hisevaduation of the plaintiff’ s menta impairment,
improperly weighed medica evidence, faled to develop the record fully, failed to comply with the
indructions of the Appeals Council following remand, and made a credibility determination that is not
supported by the evidence. | recommend that the commissioner’ s decision be vacated with respect to SSI

benefits and affirmed with respect to childhood disability benefits.

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s
Office. Oral argument was held before me on February 25, 2004, pursuant to Local Rulel6.3(a)(2)(C) requiring the parties
to set forth at oral argument their respective positions with citations to relevant statutes, regul ations, case authority and
page references to the administrative record.



In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88 404.1520,
416.920, Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the
adminigrative law judge found, in relevant part, that the plaintiff had not engaged in substantid gainful
activity snce the aleged onsat of disability, Finding 2, Record a 22; that he had an imparment or
combination of impairments that was severe but did not meet or equa any listed in Appendix 1 to Subpart
P, 20 C.F.R. Part 404 (“the Listings’), Findings 3-4, id; that his dlegaions regarding hislimitations were
not totdly credible, Finding 5, id.; that his resdud functiond capacity was limited by an inability to
understand and carry out detailed ingtructions, Finding 7, id.; that he had no past relevant work, Finding 8,
id.; that given his age (younger individua between the ages of 18 and 44), education (limited), lack of
transferable skills and resdud functiona capacity, usng Rule 204.00 of Appendix 2 to Subpart P, 20
C.F.R. Part 404 (“the Grid") as aframework for decision-making, the plaintiff was not disabled, Findings
9-13, id. at 22-23; and that he accordingly was not under adisability asthat term is defined in the Socid
Security Act a any time through the date of the decison, Finding 14, id. at 23. The Appeds Council
declined to review the decision, id. at 6-8, making it thefind decison of the commissioner, 20 CF.R. 88
404.981, 416.1481; Dupuis v. Secretary of Health & Human Servs, 869 F.2d 622, 623 (1st Cir.
1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs., 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health

& Human Servs, 647 F.2d 218, 222 (1st Cir. 1981).



The adminigtrative law judge reached Step 5 of the sequential review process. At Step 5, the
burden of proof shifts to the commissioner to show that a claimant can perform work other than his past
relevant work. 20 C.F.R. §8 404.1520(f), 416.920(f); Bowenv. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs, 807 F.2d 292, 294 (1t Cir. 1986). The plaintiff also makesan argument based
on Step 3, contending that hisimpairment met aspecific Listing. At Step 3, aclaimant bearsthe burden of
proving that his impairment or combination of impairments meets or equals the Listings. 20 C.F.R. 88
404.1520(d), 416.920(d); Dudley v. Secretary of Health & Human Servs, 816 F.2d 792, 793 (1st Cir.
1987). To meet alisted impairment, the clamant’ smedica evidence (i.e., symptoms, sgnsand laboratory
findings) must match those described in the Ligting for that impairment. 20 C.F.R. 88 404.1525(d),
404.1528, 416.925(d), 416.928. Toequd aL.igting, theclamant’smedical findingsmust be* at least equa
in severity and duration to thelisted findings.” 20 C.F.R. 88 404.1526(a), 416.926(a). Determinations of
equivalence must be based on medical evidence only and must be supported by medicaly acceptable
clinical and laboratory diagnostic techniques. 20 C.F.R. 88 404.1526(b), 416.926(b).

Discussion
The adminigtrative law judge' s opinion notes that
[t]he claimant was previoudy found to be disabled beginning July 1, 1994 based
on an agpplication for Supplemental Security Income that he filed on July 29,
1994. He had dleged on that gpplication that his disability began on January 1,

1992. Hisentitlement to Supplementa Security Income based on that gpplication
ended because he was a fugitive convicted felon.?

%Infact, it appears that the plaintiff was not a convicted felon, but that awarrant was out for his arrest on certain charges
in Connecticut. Record at 68, 72-73, 145-46. That matter was resolved; the plaintiff was not sentenced to any term of
incarceration. 1d. at 133.



Record at 14. The current gpplication was filed on March 27, 2000 and aleged an onset date of
December 1, 1994, dthough his claim was processed asif hisalleged date of onset were January 2, 1990,
the plaintiff’s twenty-second birthday. 1d. at 13-14.

The plaintiff contends that the previous determination of disability was “because of his mentd
impairments,” and that, given thelack of any determination that his mental impairments had improved since
that time, the doctrine of collateral estoppe applies and he* continued to be éligible for benefits pursuant to
the agency’ sdecison of March 16, 1995.” Plaintiff’ sltemized Statement of Specific Errors (* Statement of
Errors’) (Docket No. 7) a 10. He citesno authority in support of thiscontention, which would in any event
not apply to his clam for childhood disability benefits.

The applicable statute provides.

No person shdl be considered an digible individud . . . for purposes of this
subchapter with repect to any month if during such month the person is—
(A) fleeing to avoid prosecution, or custody or confinement after
conviction, under the laws of the place from which the person flees, for a
crime, or an atempt to commit acrimewhichisafeony under thelawsof the
place from which the person flees.. . . .
42 U.S.C. §1382(e)(4)(A). Theimplementing regulation provides, in relevant part:
If benefits are otherwise payable, they will be resumed effective with the first
month throughout which the individud is determined to be no longer fleging to
avoid such prosecution, fleeing to avoid such custody or confinement after
conviction, or violating a condition of his or her probation or parole.
20 CF.R. § 416.1339(c). From al that appears in the record, therefore, the plaintiff was entitled to
resumption of hisSSl benefits as soon as he presented the document dated March 27, 2000 from the clerk

of the Superior Court in New L.ondon, Connecticut indicating that the charges had been resolved. Record

at 133.



At ord argument, counsd for the commissioner argued that the initid phrase of 20 C.F.R.
§ 416.1339(c) — “[i]f benefits are otherwise payable’ — meansthat claimantswhose benefits have been
“sugpended” must regpply for anew determination of digibility for benefitswhenthedamant isnolonger a
“fleding felon,” because some other besis for indigibility may have arisen in the interim.® Thetitle of 20
C.F.R. 8 416.1339 is “Suspension due to flight . . . .” and subsection (b)(1) of that regulation begins
“Suspension of benefit payments.” Subsequently, counsel for the commissioner notified the court that the
commissoner no longer took this position, which reads the word “suspenson” out of the regulation, but
rather agreed that once aclaimant subject to the*fleeing felon” rule satisfiesthe commissioner that heor she
no longer hasthat status, payment of benefits should resume.  This changein the commissioner’ spostion
was not accompanied by any explanation of thefact that the plaintiff in this case was nonetheless gpparently
required to re-gpply for the benefitswhich he had previoudy been awarded. Counsd for the commissoner
also argued that the doctrines of estoppel or resjudicata could not be gpplied in this case because the
plaintiff had aso filed a new application for childhood disability benefits. The fact that the plaintiff filed a
new application for an entirdy different type of benefits has no bearing on the question whether the
commissioner was entitled to require the plaintiff to regpply for SS benefits and then to deny that
goplication without any evidence of improvement in the plantiff’'s mparments that gave rise to the
commissoner’s earlier decison to award such benefits.  The fundamental unfairess inherent in the
commissioner’ streatment of the plaintiff in this caseis obvious, whether it infringesthe doctrine of estoppel
or that of res judicata may be a point for fine legal debate, but does not change the outcome. In

Drummond v. Commissioner of Soc. Sec., 126 F.3d 837 (6th Cir. 1997), the court usedresjudicataas

% 1f some other basisfor ineligibility has arisen while the payment of benefits was suspended, the commissioner has the
(continued on next page)



the framework for its analyss of a Smilar Stuation. In that case, the commissioner had in the course of
evauating an earlier goplication filed by the plaintiff determined that she retained a resdud functiond

capacity for sedentary work. Id. a 838. In deding with a later gpplication, without finding thet her
condition had improved sincethetime of the earlier gpplication, the commissioner determined that shehad a
resdua functiond capacity for medium work. 1d. at 839. The court held that “[a]bsent evidence of an
improvement in a claimant’ s condition, a subsequent AL Jisbound by thefindings of apreviousALJ” 1d.
at 842. Given thelanguage of the statute and regulation at issue here, this reasoning applies equaly to this
plaintiff.

With respect to the plaintiff’s new claim for childhood disability berefits, he must show that hehas
been continuoudly disabled since before he attained the age of 22, on January 2, 1990. Record at 14. The
adminidrative law judge “assumed” that, despite average monthly earningsin 1990 that indicated that the
plantiff mght have been engaged in substantid gainful activity in that year and therefore not entitled to
bendfits, that work was a series of unsuccessful work attempts, which would not deprive the plaintiff of
dighility. 1d. at 14-15. The adminigtrative law judge found that the plaintiff’s only severe impairments
were a cognitive disorder and obesity. Id. at 15. Both psychiatric technique review forms completed by
state-agency reviewersin thiscaseindicate that thereisinsufficient evidenceto establishamentd imparment
beforethe plaintiff attained theageof 22. Id. at 217, 226, 239. The plaintiff’ sstatement of errors does not

address his clam for childhood disability benefits separately from his SSI claim, perhaps because the

authority to terminate benefits, after following the appropriate procedures. See, e.g., 20 C.F.R. 88 416.204, 416.989,
416.990.

* However, this assumption appears to be inconsistent with the administrative law judge’ s later observation that “[t]he
clearest evidence that the claimant has some capacity to work” includes that fact that “[h]e was working during the year
inwhich he attained age 22.” Record at 20.

® At oral argument, counsel for the plaintiff did not identify medical evidence in the record that would support afinding
(continued on next page)



adminigretive law judge' s opinion basesits denid of that claim on the same finding that providesthe basis
for denid of his SS dlam — afinding that the plaintiff was not disabled at any time up to the dete of the
opinion. However, theadminigtrative law judge did note the conclusions of the State- agency reviewersthat
there wasinsufficient evidenceto establish amenta impairment beforeage 22, id. at 18, and, coupled with
thelack of medica evidence of asevere physical imparment existing beforethat date, the adminidrativelaw
judge’ s decison with respect to digibility for childhood disability benefits may be upheld independently of
the outcome with respect to the plaintiff’'s SS clam.
| will address the plaintiff’s other arguments with respect to his SSI claim for review by the court

should it be determined that the plaintiff was properly required to re-gpply for such benefits rather than
merdly having his previoudy-granted benefitsreinstated. Theadministrative law judge stated at the hearing
held after the Appeds Council had remanded the current clam asfollows:

What I'm going to find hereisthat Mr. Nievesmet alisting. That'sclear fromthe

record. Hewas severe. He met a 12.05C, continues to meet a12.05C. The

problemis, just likeyou said, hisearningsfrom 2000 and 2001. I’ll havetothink

about that. So that's how it works. Clearly Mr. Nieves was a 12.05C and

continuesto bea12.05C. What muddies the water is— it means, Mr. Nieves,

that you was [sic] disabled and you' re— we' re going to undo al of that except

the problem isthat we have some muddy watershere. Y ou know, thewatersare
kind of muddy after you went back to work in 2000 to May 2001.

[W]€ re taking you back because you're actualy disabled under 12.05C.
Record at 75-77. Section 12.05 of the Ligtings deals with mental retardation; subsection C requires“[a]
vaid verbd, performance, or full scae IQ of 60 through 70 and a physical or other mental impairment
imposing an additiond and significant work-related limitation of function.” 'Y et the adminigrativelaw judge

in his opinion found thet the plaintiff’ s only severe menta imparment wasacognitive disorder, id. at 15; he

that any severe physical impairment existed before January 2, 1990.



found that the plaintiff did not meet Section 12.05(C) of the Listings because the adminigrative law judge
was* not convinced” that thefull scae |Q of 70 found ontestingin April 2000*isvalid,” and becausethere
wasno medica evidence of any other impairment that imposed asgnificant limitation of function, id. at 19.
Thelatter part of thisconcluson isinconsstent with the adminigtrative law judge sfinding of the existence of

a cognitive disorder as a severe impairment.  The reports of the state-agency reviewers support the
conclusion that menta retardation and acognitive disorder are separate impairments. Record at 219-221;

239. Indeed, the psychiatric review technique form itsdlf lists them separately. 1d. at 239.

Inaddition, asthe plaintiff pointsout, Statement of Errorsat 3-4, thefact thet theadministrativelaw
judge found that a severe menta impairment existed means that he was required to complete apsychiatric
review technique form or to include the equivalent analysisin hisopinion, 20 C.F.R. § 416.920a(e). Here,
no form was completed by the adminidrative law judge. The decison shows the plaintiff’s sgnificant
history, asrequired by therule, but cannot reasonably be construed as setting forth “ the functiona limitations
that were congdered in reaching a.conclusion about the severity of the mental impairment,” and it certainly
does not include “aspecific finding asto the degree of limitation in each of the functiond areas described in
paragraph (c) of thissection.” The plaintiff is entitled to remand of his SS claim on this basis aswell.

A further problem with the adminidrative law judge s opinion isthat, whileit setsforth the medical
evidence on the question of the plaintiff’ smental impairmentsin somedetail, Record at 16-17, aswell asthe
conclusionsof the state-agency psychiatric reviewers, id. at 18, it doesnot present any reasonsfor rgecting
the conclusons of al of these individuds thet the plaintiff’s menta impairments imposed limitations more
severe than an inability to understand and carry out detailed ingtructions, id. at 20. Seeid. at 210, 218,
227-29, 240, 246, 248-50. Thisomisson is paticularly perplexing in light of the reason given by the

Appeds Council for remanding this clam: “The decigon does not indicate the welght given to any medical



opinion,” and specificdly mentioning the report of Martin Margulis, Ph.D., on the plaintiff’'s menta
impairments. Record at 289. Therecord doesnot contain substantid evidence contradicting thesefindings.
The plaintiff is entitled to remand on his SS claim for this reason aswell.

The plaintiff dso chalengesthe adminidrative law judge sfailure to comply in other wayswith the
indructions of the Appedls Council. Statement of Errors a 9. The remand order instructed the
adminidretive law judge to, inter alia, obtain additiona evidence concerning the plaintiff’s mental
impairments? further evaluate his subjective complaints and provide arationaein accordance with certain
regulations and Socid Security Ruling 96-7p, further evauate the plaintiff’s menta imparmentsin
accordance with the psychiatric review technique discussed above, obtain evidence from amedica expert
and obtain evidence from avocationa expert, if warranted. Record at 290. | have already discussed the
adminigretivelaw judge sfailureto comply with thethird ingtruction. It appearsthat headsofailed to follow
the second and fourth of these specificingtructions. However, counsd for the plaintiff has offered no reason
why | should depart from my earlier recommendation on thisissue.

Even if the adminigtrative law judge had faled to comply with a mandatory
directive of the Appeals Council as st forth in the order of remand in amanner
that affected his conclusons concerning the plaintiff’s clam, . . . the better
approach for areviewing court isto examine the substance of the commissoner’s
decison for compliance with the Socid Security Act and the implementing
regulations, rather than to focus on theadminigrativelaw judge scompliancewith
al of theterms of an order of remand from the Appeds Council.

Savoy v. Massanari, 2001 WL 1502585 (D. Me. Nov. 26, 2001), at * 3.

At ora argument, counsd for the commissioner contended that the plaintiff was not entitled to SS

benefits because the record shows that he engaged in substantial gainful activity in 2000 and 2001.

® Counsel for the plaintiff stated at the hearing that this portion of the Appeals Council’s directive had been satisfied.
(continued on next page)



However, theadminidrative law judge found thet the plaintiff “ has not engaged in subgtantid gainful activity
sgncethe dleged onset of disahility.” Record a 22. The commissoner cannot disavow her own findingin
an attempt to support her conclusion on gpped.

Given the number of reasons for remand of the plaintiff’s SSI dlaim dreedy discussed, thereisno
need to reach the remaining issues raised by the plaintiff — sufficiency of the evidence to support the
physical resdud functiona capacity assgned by the adminigtrative law judge and fallure to develop the
record further with regard to the plaintiff’s credibility.

Conclusion

For theforegoing reasons, | recommend that the commissioner’ sdecision asto the plaintiff’ sclam
for childhood disability benefits be AFFIRM ED and that the commissioner’ sdecison asto the plaintiff's
clam for SSI benefits be VACATED and REM ANDED with indructions to reingtate the SSI benefits
awarded to the plaintiff by the commissoner’s decison on his gpplication filed on July 29, 1994 as of the

date on which the commissioner was presented with the document that appearsin the record at page 133.

NOTICE

A party may file objections to those specified portions of a magistrate judge’sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’sorder.

Record at 71.
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Dated this 3rd day of March, 2004.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
RAMON NIEVES represented by FRANCIS JACK SON
JACKSON & MACNICHOL
85INDIA STREET
P.O. BOX 17713
PORTLAND, ME 04112-8713
207-772-9000
Email: mail @jacksor macnichol.com
V.
Defendant
SOCIAL SECURITY represented by ESKUNDER BOYD
ADMINISTRATION SOCIAL SECURITY
COMMISSIONER ADMINISTRATION
OFFICE OF GENERAL COUNSEL,
REGION |

625 JF.K. FEDERAL BUILDING
BOSTON, MA 02203
617/565-4277

Email: eskunder.boyd@ssa.gov
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