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REPORT AND RECOMMENDED DECISION*

This Supplementa Security Income (* SSI”) gpped rai sesthe question whether substantia evidence
supports the commissoner’s determination that the plaintiff, who aleges disability semming from
fibromyalgia, depresson and low-back, leg and knee pain, is capable of making an adjustment to work
exiging in 9gnificant numbersin the nationa economy. | recommend that the decision of the commissioner
be vacated and the case remanded for further devel opment.

In accordance with the commissoner’s sequential evauation process, 20 C.F.R. § 416.920;

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the adminigtrative

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held by telephone on January 29, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth
at oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



law judge found, in relevant part, that the medica evidence established that the plaintiff suffered fromlow
back pain and fibromyalgia, imparments that were severe but did not meet or equa thoselisted in Appandx
1 to Subpart P, 20 C.F.R. § 404 (the “Listings’), Finding 2, Record at 17; that shelacked the residud
functiond capacity (“RFC”) to lift and carry more than twenty pounds, Sit or stand for prolonged periods,
bend, stoop, twist, squat, kned or crawl repetitively, work above shoulder level or work in exposure to
extreme cold, Finding 4, id.; that her cgpacity for the full range of light work was diminished by non
exertiond limitations, Finding 5, id.; that she was unable to return to her past relevant work as a potato
sorter, Finding 8, id.; that, given her age as of the date she alleged she became disabled (37), education
(high school), work experience and RFC, she was capable of making asuccessful vocationd adjustment to
work exigting in sgnificant numbersin the nationa economy, including employment asacashier, mail derk,
file clerk, receptionist, assembler and telemarketer, Findings 6-7, 11, id.; and that she therefore had not
been under a disability at any time through the date of decison, Finding 12, id. The Appeds Council
declined to review the decision, id. at 4-5, making it thefina determination of the commissoner, 20 C.F.R.
§ 416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 8§ 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs,, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the concluson drawn.
Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of

proof shifts to the commissioner to show that a clamant can perform work other than his or her past



relevant work. 20 C.F.R. § 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote,
690 F.2d a 7. The record must contain positive evidence in support of the commissioner’s findings
regarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of Heglth
& Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plaintiff’s complaint aso implicates Step 2 of the sequentia evauation process. Although a
clamant bears the burden of proof &t this step, it is a de minimis burden, designed to do no more than
screen out groundlessclaims. McDonald v. Secretary of Health & Human Servs, 795F.2d 1118, 1123
(1st Cir. 1986). When a clamant produces evidence of an impairment, the commissioner may make a
determination of non-disability at Step 2 only when the medical evidence “establishes only a dight
abnormdity or combination of dight abnormadities which would have no more than aminima effect on an
individud’s ability to work even if the individua’ s age, education, or work experience were specificaly
consdered.” Id. a 1124 (quoting Socia Security Ruling 85-28).

Theplantiff complains, infiveinterreated pointsof error, that the adminigtrative law judge(i) failed
tofollow proper procedure (Socid Security Ruling 96-3p) in determining that two impairments (affective
depressve disorder and torn lateral meniscus of the left knee) were non-severe (Point 1), (i) lacked
ubgtantid evidentiary support for each of those two non-severity findings as well as for his overdl
determination of RFC (Points 2-4), and (iii) relied on vocationa-expert testimony responsveto aflawed
RFC hypothetical, undermining the vdidity of his Step 5 determination (Point 5). See Rlantiff’s Itemized
Statement of Specific Errors (“ Statement of Errors’) (Docket No. 8) at 3-12.

| agreethat the adminidirativelaw judge streatment of the plaintiff’ saffective disorder issufficiently

flawed to warrant remand.



|. Discussion

As the dantiff observes see id. at 3-4, per Socid Security Ruling 96-3p a Step 2 (severity)
determination entailsassessment of (i) whether aclamant hasamedically determinableimpairment, (ii) if so,
whether that impairment reasonably could be expected to produce the dleged symptoms, and (iii) “ oncethe
requisite relationship between the medicaly determinable impairment(s) and the adleged symptom(s) is
edtablished, the intensity, persstence, and limiting effects of the symptom(s) . . . dong with the objective
medicd and other evidence],]” Socid Security Ruling 96-3p, reprinted in West’s Social Security
Reporting Service Rulings 1983-1991 (Supp. 2003) (“SSR 96-3p”), at 117.

Asconcernsthe plaintiff’ s affective disorder, the adminigtrative law judge did none of thesethings.
See Record at 12-18. Nonethdess, in the body of his decison, he did make what might fairly be
characterized as implicit findings that the claimed affective disorder was medicaly determinable but
nonetheless non-severe, dating:

Thedamant isbeing prescribed Paxil for reactive depression characterized by aflat affect,

an anxious and depressed mood, anhedonia, decreased energy, and poor deep. However,

there is no evidence that the claimant has ever sought or received any forma psychiatric

treatment, and Dr. Pahilan stated in January, 2002, that the claimant’s overall mood had

improved on her current medication.
Id. at 13 (citations omitted).

Ondoseingpection, neither basisfor theimplicit finding of non severity slandsup. Totheextent the
adminigrative law judge inferred from the plaintiff’s lack of forma psychiatric trestment thet her affective
disorder was non-savere, theinference was unreasonable. The plaintiff’ s primary-care physician, Abe N.
Pahilan, M.D., explained that * because of the dearth of available psychiatrist/psychologist/counsdorsinrura

northern Maine, [depresson’s| diagnosis and subsequent trestment have become the responsibility of the

primary care providers” Id. at 264. Nothing else of record controverts his explangtion The



adminidrative law judge was not entitled smply to ignore it and substitute his own opinion for that of Dr.
Pahilan. See, e.g., Nguyenv. Chater, 172 F.3d 31, 35 (1st Cir. 1999) (administrativelaw judgeis*not at
liberty to ignore medica evidence or substitute his own views for uncontroverted medica opinion”).

Totheextent theadminigtrative law judgerelied onDr. Pahilan' s January 2002 observation that the
plantiff’s overdl mood had improved on medication, see Record at 13, that was correct asfar asit went,
but it did not go far enough. The adminigrativelaw judge omitted to mention that in the same January 2002
letter, Dr. Pahilan opined that the plaintiff’ s“mood disorder further complicatesher fibromyostiq.]” 1d. at
264. This statement, combined with the plaintiff’ s hearing testimony to the effect that her affective disorder
drained her of energy, particularly in winter, seeid. at 29, 40, at theleast rai sed a serious question whether
the plaintiff’s mood disorder might have more than a minima impact on her ability to work. The
adminigrative law judge himsdf implicitly recognized as much, ruling thet “new and materia evidence’ —
presumably including Dr. Pahilan’s January 2002 |etter — caused “thefindings of the medica expertsat the
date Disability Determination Services [(“DDS’)] . . . to be no longer consistent with the record as a
whole” Id. at 15. Yettheissueremainsunresolved. Thereis, for example, no updated DDS opinion and
no darification from Dr. Pahilan of record.

Although thetwo reasons given for theimplicit finding of nonseverity do not survive close scrutiny,
arguably thiswould yet be harmless error were thet finding supported by substantid evidence. See, e.g.,
Bryant ex rel. Bryant v. Apfel, 141 F.3d 1249, 1252 (8th Cir. 1998) (“We have often held that [a]n
arguable deficiency in opinion-writing technique isnot asufficient reason for setting asde an adminidrative
finding where. . . the deficiency probably ha[s] no practica effect on the outcome of the case.”) (citations

and internal quotation marks omitted). In thiscase, it isnot.



In the absence of any meaningful DDS assessment, the administrative law judge necessarily had to
deducefrom the plaintiff’ stestimony and theraw medical evidence whether her affective disorder imposed
more than minima limitationson her ability towork. For the reasonsdiscussed above, he could not have so
found based on her testimony, and the raw medical evidenceraises aserious but unresolved question about
the extent of the impact of the condition. Thus, therecord isdevoid of substantial evidence supporting the
implict Step 2 finding. See, e.g., Gordilsv. Secretary of Health & Human Servs, 921 F.2d 327, 329
(1st Cir. 1990) (Although an adminigtretive law judge is not precluded from “rendering common-sense
judgments about functiona capacity based on medicd findings” he “is not qudified to assess resdud
functiona capacity based on a bare medica record.”); Stanwood v. Bowen, 643 F. Supp. 990, 991 (D.
Me. 1986) (“Medicd factors alone may be used only to screen out gpplicants whose impairments are so
minimal that, asameatter of common sense, they are dearly not disabled from gainful employment. ... [A]n
impairment isto be found not severeonly if it has such aminima effect on theindividua’ sability to do basic
work activitiesthat it would not be expected to interfere with his ability to do most work.”) (citationsand
interna quotation marks omitted).

Thisflaw cdls into question the vdidity of the RFC finding, which in turn cals into question the
vaidity of theultimate Step 5 determination. See, e.g., Arochov. Secretary of Health & Human Servs,
670 F.2d 374, 375 (1t Cir. 1982) (“[1]n order for avocationa expert’ sanswer to ahypothetica question
to be rdevant, the inputsinto that hypothetica must correspond to conclusions that are supported by the
outputs from the medical authorities. To guarantee that correspondence, the Adminigtrative Law Judge
must both darify the outputs (deciding what testimony will be credited and resolving ambiguities), and

accurately tranamit the clarified output to the expert in the form of assumptions.”).



Although remand for further proceedings is warranted on this ground aone, for the benefit of the
parties | briefly condder the plaintiff’s remaining points of error, which have merit with respect to the
plantiff’s fibromyagia but not with respect to her knee condition:

1 Knee condition. The administrative law judge s treetmert of the plaintiff’s clamed knee
impairment again leaves much to be desired. He merely restates the contents of the medica evidence of
record, making no findings whatsoever regarding the knee. See Record at 13. Nonetheless, despite a
complete lack of articulation of abasisfor decison-making, the error in thisingtance clearly was harmless.
As counsd for the commissioner pointed out at oral argument, the knee condition began bothering the
plantiff in August 2001. Seeid. at 237-38. The condition had persisted for lessthan ayear as of April
2002, the date of decision, seeid. a 18, and the plaintiff adduced no evidence tending to suggest that it was
expected to last for more than ayear. The condition thereforedid not meet the commissioner’ sdurationa
requirement. See, e.g., 20 C.F.R. §416.905(a) (“The law defines disahility as the ingbility to do any
substantid gainful activity by reason of any medically determinable physica or mental impairment which can
be expected to result in death or which haslasted or can be expected to last for acontinuous period of not
lessthan 12 months.”).

2. Fbromydgia. Theplantiff poststhat inasmuch asthe adminigrativelaw judge determined
she had fibromyagia, even taking into account certain clamed fibromyagia symptoms, he was bound to
conclude that she suffered from its usual symptoms— specificaly chronic fatigue— absent substantia record
evidence to the contrary. See Statement of Errorsat 10-11; Rose v. Shalala, 34 F.3d 13, 18 (1t Cir.
1994); Record at 60. The Record itsdf is barren of any evidence that fatigue is acustomary symptom of
fibromyagia. However, at ord argument, the plaintiff’scounsd cited an unpublished Firgt Circuit casethat

doesindeed suggest that thisisso. See Mitchell v. Secretary of Health & Human Servs, No. 93-1612,



1994 WL 96966, at **3 n.7 (1st Cir. Mar. 25, 1994) (noting that fibromyagia “causes severe
musculoskeletd pain, stiffness and fatigue due to deep disturbances, dthough physicd examinations will
generdly benormal.”). Consstent with thisdescription, the plaintiff testified at hearing that she had chronic
difficulty deeping despitethe use of the medication Elavil to address her desping difficulties, and awoke not
fedling rested after abad night. See Record at 39, 40. Inan office note of May 11, 2000 Dr. Pahilan dso
noted thet the plaintiff blamed “fedings of congtant fatigue and increasing irritability” on her fiboromyagia. Id.
at 222. Aslate as December 20, 2001, he noted that the plaintiff had “not been desping well with Elavil.”
Id. at 234. Under the circumstances, the rule of Rose applied, and the adminigrative law judge erred in
overlooking fatigue as a fibromyagia symptom.
I1. Conclusion
For the foregoing reasons, | recommend that the decision of the commissioner beVACATED ad

the case REM ANDED for further proceedings consistent herewith.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 30th day of January, 2004.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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