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DISTRICT OF MAINE

ROBERT GRAHAM, et al.,
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V. Docket No. 03-195-P-H

DR. KYL SMITH, et al.,

N N N N N N N N N

Defendants

MEMORANDUM DECISION ON MOTION TO AMEND COMPLAINT

The plaintiffs, Robert Graham and Michagl Shane, moveto amend their complaint inthisactionto
eliminatethefirst count, renumber the second count and changetherdief requestedin that count, and add a
new count asserting anew cdlam. Hantiffs' Motionto Amend the Complaint (“Motion”) (Docket No. 27)
at 2. Themationistimely, having been filed before the deadline established in the court’ s scheduling order
for amendment of the pleadings. Scheduling Order (Docket No. 19) at 1; Docket. The defendants, Dr.
Kyl Smith and Cresative Hedth Ingdtitute, Inc., oppose the second and third requests, asserting that the
proposed amendments would be futile. Objection to Flantiffs Motion to Amend the Complaint
(“Opposition”) (Docket No. 32) a 1. | grant the motionin part.

There is no objection to the dimination of Count | asit gppearsin the initid complaint, and that
portion of the motion is granted.

Fed. R. Civ. P. 15(a) providesthat leaveto amend apleading “ shal befredy given when justiceso

requires” Thisdirectiveistempered by the principle that leave to make proposed amendmentsthat would



be futile may be denied. Glassman v. Computervision Corp., 90 F.3d 617, 622 (1st Cir. 1996).
“‘Futility’ means that the complaint, as amended, would fail to state a dam upon which relief could be
granted.” 1d. a 623. In reviewing for futility, the court gpplies the same standards that are applied to a
motion to dismiss under Fed. R. Civ. P. 12(b)(6). 1d. “In ruling on a motion to dismiss [under Rule
12(b)(6)], acourt must accept astrue dl thefactual alegationsin the complaint and construe dl reasonable
inferencesin favor of the plantiffs” Alternative Energy, Inc. v. &. Paul Fire & Marine Ins. Co., 267
F.3d 30, 33 (1t Cir. 2001). The defendants are entitled to dismissd for fallureto gateaclam only if “it
gopearsto a certainty that the plaintiff would be unable to recover under any set of facts” State &. Bank
& Trust Co. v. Denman Tire Corp., 240 F.3d 83, 87 (1st Cir. 2001); see also Wall v. Dion, 257 F.
Supp.2d 316, 318 (D. Me. 2003).
I. Proposed Count |
The proposed amended complaint makes the following changesto Count 11 (to be renumbered as
Count I):
Paragraph 50 [to be renumbered as paragraph 52]. Adding the following
sentence “Defendants falure to dismiss Plaintiffs with prgudice from the
Arbitration Proceeding demonstrates Defendants[sic] intent to perpetuate their
alegations and to seek further unlawful and improper arbitration of thisissue”
Paragraph 51 [to be renumbered as paragraph 53]. Changing “Plaintiffsare
of theview” to “Plantiffs submit” and adding the following sentence: “Moreover,
Faintiffs are not party to any agreement to arbitrate with Defendants.”
Paragraph 54 [to be renumbered as paragraph 56]. Changing“the Arbitration
proceeding againgt Plaintiffsis’ to“ arbitration proceedings by Defendants againgt
Paintiffs are unlawful.”
Demand for relief. Changing a portion of subsection 3 from “the Arbitration

Proceeding againgt Plaintiffsis’ to “arbitration proceedings by Defendants againgt
Fantiffsare”



The defendants do not object to the proposed changesto paragraphs 50 and 51 and those amendmentsare
accordingly dlowed. They do contend that “Plaintiffs proposed Count | should be rejected on ripeness
grounds’ because it seeks “a declaration that any future arbitration proceedings brought againgt them by
Defendants seeking payment of Focus Factor roydties is unlawful,” which they characterize as aclam
based on contingent events that may never occur. Opposition &t 4, 6.

The defendants argument ignores the fact that the proposed Count | seeks a declaration that the
plaintiffs have no liability to the defendants “for royaty payments dlegedly due Defendants on account of
sadesof Focus Factor.” Proposed Amended Complaint (Attachment 1 to Motion) 55 & at 12 (demand
for rdief). Thisdemand cannot reasonably be characterized asbeing unripe. Themotion to amend must be
granted at least as to this portion of the proposed Count 1.

With respect to the claim presented in the proposed Count | for adeclaration that any “arbitration
proceedings by Defendants againgt Plaintiffs are unlawful,” Proposed Amended Complaint 56 & at 12
(demand for relief), the plaintiffs characterize the proposed amendment as*“ entirdly amatter of semantics’
and assart that they may proceed on this clam “even without Court gpprova.” Paintiffs Reply
Memorandum in Support of Their Motion to Amend the Complaint (“Reply’) (Docket No. 37) at 3.
Understandably, they cite no authority in support of the latter assertion, which is clearly incorrect. The
proposed changeis subgtantive. The amended complaint would seek relief Sgnificantly different from that

sought in the originad complaint.

! The defendants point out that a award was issued against the plaintiffs’ corporation in an arbitration proceeding “on
[the defendants’] claimsfor past royalties.” Opposition at 6. However, this does not necessarily preclude the assertion
of aclaim for royalties against the plaintiffs themselves. The defendants do not represent, for example, that thearbitration
award included all royaltiesthey seek or that the terms of the award necessarily bar them from seeking further relief from
other parties.



The plaintiffs assert, without citation to authority, that the facts that the defendants “recovered far
less’ from the plaintiffs corporation than they sought in the arbitration proceeding, “faled to obtan
rescission of the assgnment of the Focus Factor product and trademark” inthat proceeding, and “refused to
consent to a permanent injunction prohibiting them from pursuing further arbitration againgt” the plaintiffs
“indicate [the defendants ] interest in arbitrating future rescission and royaty cams againg” the plaintiffs.
Id. a 4. Their cavdier concluson does not follow from the premises asserted. In addition, thefirg two
facts are more relevant to the plaintiffs clam for a declaration of no ligbility than to their daim for a
declaration that any arbitration proceeding would be unlawful. With respect to the third fact, the
defendants unwillingness to contractually bar themsdves from ever seeking arbitration of any dispute that
they might have with the plaintiffs a any time is understandable and does not by itself provide groundsfor
the court to impose such a bar.

Theissue of ripenessturnson thefitness of theissuesfor judicid decison and

the hardship to the parties of withholding court consideration. Perhaps the most

important congderation in determining whether aclamisripefor adjudicationis

the extent to which the dlaim involves uncertain and contingent events that may

not occur as anticipated, or indeed may not occur &t dl.

Lincoln House, Inc. v. Dupre, 903 F.2d 845, 847 (1t Cir. 1990) (citationsand interna quotation marks
omitted). Here, thefact that the defendantswill not promise never to seek arbitration of any disputesthey
may havewith the plaintiffs does not and cannot mean that ademand for such arbitration will ever be made.
Indeed, if the plaintiffs obtain the declaratory rdlief that they seek with respect to their ligbility for roydty
payments, it is highly unlikely that any demand for arbitration of such damswould be made. Such daims
are the only possible subject of arbitration gpparent from the terms of the proposed amended complaint,

eventhough it seeksrelief much wider in scope. Giventheinjunctiverelief dreaedy obtained by the plaintiffs

in this action, Docket No. 18, it amply is not possble to conclude that the plaintiffs have a reasonable



gpprehension of being subjected to an demand for arbitration from the defendants. SeeWarthv. Seldin,
422 U.S. 490, 499 (1975). Theplaintiffsseek relief againgt harm that ismerely remote or contingent inthis
respect and the proposed amendment is accordingly futile with respect to this clam. See Riva v.

Commonwealth of Massachusetts, 61 F.3d 1003, 1010 (1st Cir. 1995).

Il. Proposed Count 11
The defendants contend that the plaintiffs’ daim for maicious prosecution arising out of litigation
brought by the defendants in Texas is barred by the ruling of the arbitration panel on the clam of their
corporation for malicious prosecution arising out of the same action. Opposition a 6-8.2 The plaintiffs
assart that the arbitration panel concluded only that their corporation had not established the dements of a
clam againg it for maicious prosecution in the Texas action, Reply & 6-7, and this assertion is correct,
Award of Arbitrator, Inre 11 11300079 03 Kyl Smith, et al. and Talk America, Inc., et al. (American
Arbitration Association, Commercia Arbitration Tribunal, November 13- 15, 2003) (Exh. B to Oppaosition),
a 7. The defendants argue that this finding nonetheess bars the individua plantiffs dam in thisaction
because their corporation is closaly-held and they actively participated in the arbitration proceeding, citing
section 59 of the Restatement (Second) of Judgments. Oppositionat 7-8. The plaintiffsdo not deny either
of thesefactud assertionsbut rely on an exception provided in thet section of the Restatement. Reply at 5-

8.

% The defendants apparently do not object to proposed Count |1 to the extent that it aleges maicious prosecution arising
out of the initiation of the arbitration proceeding against the plaintiffs as well as against their corporation. Proposed
Amended Complaint 1 58-61 & at 13 (demand for award of fees and costs incurred in defending arbitration proceeding
prior to plaintiffs' dismissal from that proceeding). The motion to amend is granted asto those claimsin proposed Count
(continued on next page)



The Maine Law Court adopted Section 59 in Spickler v. Dube, 644 A.2d 465, 468 (Me. 1994).

The relevant portions of this section provide:

Except as stated in this Section, a judgment in an action to which a
corporation is a party has no preclusive effects on a person who is an officer,
director, stockholder, or member of a non-stock corporation, nor does a
judgment inan action involving aparty who is an officer, director, ssockholder, or
member of a non-stock corporation have preclusive effects on the corporation
itsdlf.

(3) If the corporation is closely held, in that one or a few persons hold
ubgtantidly the entire ownership in it, thejudgment in an action by or against the
corporation or the holder of ownership init is conclusive upon the other of them
asto issues determined therein asfollows:

(& Thejudgment in an action by or againgt the corporationisconclusive
upon the holder of its ownership if he actively participated in the action on
behdf of the corporation, unless hisinterests and those of the corporation are
so different that he should have opportunity to rdlitigate the issue.. . . .
Restatement (Second) of Judgments § 59 (2003). The clam which the owners of a closdy-held
corporation sought to assert in Spickler wasashareholders derivative action, whichthe Law Court hedto
bebarred. 644 A.2d at 466, 468. Here, the plaintiffsraiseindividua clamswhich, while having the same
elements as the claim asserted by their corporation in the arbitration proceeding, do not assert the same
interest asthat asserted by their corporation. “[T]hefact that theinterests of aclosely-held corporation and
itsproprietorsare usualy identical should not abrogate the corporation’ sdistinct legd identity for purposes
such as taxation, regulation and liability.” 1d. a 468. Here, litigation of theindividud plaintiffs damsis

necessary to protect their own interests, which arein thisinstance distinct from those of their corporation.

Id. Atthisstage of this proceeding, the merits of those dlaimsis not amatter for the court’ s consideration.




The merefact that a corporation existed against which the defendants could bring their damsin Texasisa
fector differentiating the plaintiffs clams from that of their corporation.

Theplaintiffs malicious prosecution claims based on the Texas action are not necessarily futile and
their motion to amend their complaint to add the proposed Count 11 is therefore granted in al respects.

Conclusion

The plaintiffs mation for leave to amend their complaint is DENIED asto those portions of the
proposed Count | that seek declaratory relief to the effect that “arbitration proceedings by Defendants
agang Plantiffsare unlawful,” Proposed Amended Complaint 156 & demand for relief subsection (3) a
12, and otherwise GRANTED. The plantiffs may file an amended complaint congstent with this ruling

within 10 days of the date of this opinion.

Dated this 13th day of January 2004.
/s David M. Cohen
David M. Cohen
United States Magidtrate Judge
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