UNITED STATESDISTRICT COURT

DISTRICT OF MAINE

RAYMOND LOMBARD,
Plaintiff
V. Docket No. 02-146-B-W

JO ANNE B. BARNHART,
Commissioner of Social Security,

Defendant
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REPORT AND RECOMMENDED DECISION*

This Socia Security Disghility (*SSD”) and Supplementa Security Income (“ SSI”) apped rasssthe
guestion whether subgtantia evidence supports the commissioner’s determination that the plaintiff, who
underwent a right lumbosacral discectomy and suffersfrom mild mental retardation and asthma, is capable
of making asuccessful vocationd adjustment to work exigting in Sgnificant numbersin the nationa economy.

I recommend that the decison of the commissioner be vacated and the case remanded for payment of

benefits.

! This action is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errorsupon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on October 27, 2003, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



Pursuant to the commissioner’ ssequentia evauation process, 20 C.F.R. 88 404.1520, 416.920;
Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1<t Cir. 1982), the administrative
law judgefound, in rlevant part, that the plaintiff was statuspost right lumbosacral discectomy, performed
in January 2001 as treatment for a herniated disc at the lumbosacra leve of the spine, and suffered from
mild mentd retardation and asthma, impairmentsthat did not meet or equd the criteriaof impairmentslisted
in Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Listings’), Findings 3 & 5, Record at 26; that he was
educated through high school asaspecia education student and could not read or write, Finding 7,id.; that
hisimpairments precluded him from returning to his past relevant work asaforklift driver, Finding 10, id. at
27; that Rule 202.16 of Table 2, Appendix 2 to Subpart P, 20 C.F.R. § 404 (the “Grid”), used as a
framework for decison-making in conjunction with the testimony of an impartid vocationa expert,
established that there existed, in Significant numbersin the nationa economy, entry-level assembly jobsthe
plaintiff could be expected to perform despite hisimparments, Finding 11, id.; and that he therefore had not
been under a disability a any time through the date of decision, Finding 12, id.? The Appedls Coundil
declined to review the decision, id. at 4-5, making it thefina determination of thecommissoner, 20C.F.R.
88 404.981; 416.1481; Dupuis V. Secretary of Health & Human Servs, 869 F.2d 622, 623 (1st Cir.
1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs., 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be

supported by such relevant evidence as a reasonable mind might accept as adequate to support the

2 For purposes of SSD, the plaintiff remained insured through the date of decision. See Finding 2, Record at 26.



conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissoner to show that a clamant can perform work other than his or her past
relevant work. 20 C.F.R. §8 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findings regarding the plaintiff’s resdua work capacity to perform such other work. Rosado v. Secretary
of Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The ingtant apped dso implicates Step 3 of the sequential-evauation process, a which Sage a
clamant bears the burden of proving that his or her impairment or combination of impairments meets or
equalsthe Listings. 20 C.F.R. 88 404.1520(d), 416.920(d); Dudley v. Secretary of Health & Human
Servs,, 816 F.2d 792, 793 (1« Cir. 1987). To meset alisted impairment the claimant’s medical findings
(i.e., symptoms, signsand laboratory findings) must match those described in thelisting for that impairment.

20 C.F.R. 88 404.1525(a), 404.1528, 416.925(d), 416.928. To equd alisting, the claimant’s medica
findings must be “a least equd in severity and duration to thelisted findings” 20 C.F.R. 88 404.1526(a),
416.926(a). Determinations of equivalence must be based on medica evidence only and must be
supported by medicdly acceptable clinicad and laboratory diagnogtic techniques. 20 C.F.R. 88
404.1526(b), 416.926(b).

Theplaintiff complainsthat theadminidrativelaw judge erred in determining thet (i) hisimpairments
did not meet Listing 12.05C and (ii) jobs exist in Sgnificant numbersthat he could perform. See Statement
of Specific Errors (“Statement of Errors’) (Docket No. 9) a 1. At ord argument counsd for the

commissoner conceded that, assuming arguendo the Listing 12.05C decison isunsupported by substantia



evidence, remand for payment of benefitsiswarranted.® | agreewith the plaintiff thet theadministrativelaw
judge s Ligings andysisis flawed, warranting remand for payment of benefits.
Il. Discussion
Listing 12.05 providesin relevant part:
12.05 Mental Retardation: Mentd retardation refersto asgnificantly subaverage
generd intelectud functioning with deficitsin adaptivefunctioning initidly manifested during
the developmentd period: i.e, the evidence demongtrates or supports onset of the

imparment before age 22.

The required level of severity for this disorder is met when the requirementsin A,
B, C, or D are satisfied.

*k*

C. Avdidverbd, performance, or full scaelQ of 60 through 70 and aphysica or

other mental impairment imposing an additiond and sgnificant work-related limitation of

function; . . ..

The adminigretive law judge found that the plaintiff met the requirements of subsection C. See
Record a 20 (“The clamant . . . has well documented 1Q scores in the range of 60 through 70. As
discussed more fully below, he suffers from and [9¢] a physicd impairment imposing additiona and
ggnificant work-rel ated (non-mentd) limitations of function.”). Nonetheless, he concluded theat the plaintiff
hed failed to demondrate the existence of deficits in adgptive functioning initidly manifested during the
developmenta period, noting:

[A]t age 21 the clamant was employed and earning agood sdary according to hisearnings

record, in spite of hisinability to read or write and in spite of apoor academic record. He

maintained agood work record for aconsiderable period of timetheregfter. Infact thereis
no record of any measurement of hisleve of intellectud functioning prior to his atainment

% Counsel for the commissioner did not concede underlying error; to the contrary, he vigorously argued that the Listings
determination was supported by substantial evidence.



of age22. Thereistherefore no evidence upon which one could base aconcluson that he
has deficits in adaptive functioning that were manifest before he reached age 22.

1d.* In so reasoning, the administrativelaw judgeerred. 1n adopting the current wording of Listing 12.05C
effective September 20, 2000, the commissioner made clear that a claimant need not adduce evidence of
contemporaneous testing, or indeed any contemporaneous evidence at al, to meet the longitudind
requirement of Ligting 12.05:

The find rules clarify that we do not necessarily require evidence from the
developmenta period to establish that the impairment began before the end of the
developmentd period. The find rules permit us to use judgment, based on current
evidence, to infer when the impairment began. Thisis not a change in interpretation from
the prior rules.

* k%

Comment: One commenter viewed the second paragraph of proposed listing 12.05
asrequiring evidence of intelligencetesting prior to age 18. The commenter offered severd
argumentswhy thiswould be difficult for adultsto establish and why it would be preferable
to use more recent information.

Response: We adopted the comment. Wedid not intend the second paragraph of
proposed ligting 12.05 to requireintelligencetesting (or other contemporary evidence) prior
to age 18, but we bdieve that the proposed listing could be misinterpreted, even though it
wasthesameasintheprior rules. The proposed listing, asinthe prior rules, stated that the
ggnificantly subaverage generd intdlectud functioning with deficits in adaptive behavior
must have been initidly “manifested” during the developmenta period. We have dways
interpreted this word to include the common clinical practice of inferring a diagnos's of
mental retardation when the longitudina history and evidence of current functioning
demondrate that the impairment existed before the end of the developmental period.
Nevertheless, we also can see that the rule was ambiguous. Therefore, we expanded the
phrase setting out the age limit to read: “i.e., the evidence demonstrates or supports onset
of the impairment before age 22.”

* At oral argument, counsel for the commissioner acknowledged that there is no question that the plaintiff meets the
criteria of subsection C, the only issue being whether his mental impairment existed prior to age 22.



Revised Medical Criteria for Evauating Menta Disorders and Traumatic Brain Injury, 65 Fed. Reg.
50,746, 50,753, 50,772 (Aug. 21, 2000). Further, these comments clarify that to meet the longitudina
requirement aclaimant need only establish that theimpairment of mental retardation existed prior to age 22
— not that he or she had spexific deficits in functioning prior to thet time.”

In this case, the adminidtrative law judge was presented with both contemporaneous and current
evidence congstent with afinding that the plaintiff’s mental retardation existed prior to age 22. See, e.g.,
Record at 138 (high-school record showing plaintiff wasranked No. 142 of 143 in high-school class); 217
(February 2002 psychological assessment of Brian Andrews, Ph.D., noting: “ The scores obtained from this
assessment are considered to be vaid given [the plaintiff’ 5] presentation and known higtory. Hisintdllectua
imparment isachronic condition that will Sgnificantly limit hiscgpacity to function in an adaptivemannerina
variety of settingsincluding socid and interpersond function, and within work settings.”). Beyond this, the
adminigrative law judge found that the plaintiff was a specid education student through high school and
cannot read or write. See Finding 7, id. a 26. He ered in faling to consder whether the plantiff’s
currently diagnosed condition of mental retardation could beinferred to have existed prior to age 22. Had

he done so, the weight of the evidence would have pointed in only one direction: that it did.°

® Asthe plaintiff notes, see Statement of Errors at 4, for purposes of meeting the longitudina requirement of Listing 12.05
some courts have gone so far as to establish a presumption, based on the notion that a person’s 1Q remains fairly
constant, that mental retardation diagnosed in adulthood existed prior to age 22, see, e.g.,Hodges v. Barnhart, 276 F.3d
1265, 1268-69 (11th Cir. 2001); Guzman v. Bowen, 801 F.2d 273, 275 (7th Cir. 1986); Branhamv. Heckler, 7/5F2d1271, 1274
(4th Cir. 1985); Durham v. Apfel, 34 F. Supp.2d 1373, 1379-80 (N.D. Ga. 1998). Thisin my view isasensible approach;
however, inasmuch as appears, the First Circuit has not yet addressed this question, and thereis no need to confront it in
this case.

® At oral argument, counsel for the commissioner argued that there is evidence pointing the other way, notably (i) thetthe
plaintiff initially claimed a back injury, not mental retardation, (ii) that he received As, Bs and Csin high school, see
Record at 138, and (iii) that he worked successfully for eighteen years, seeid. at 105. Put in proper perspective, this
evidence does not substantially support the administrative law judge’ slongitudinal finding. Asaninitial matter, it isnot
surprising that acondition of mental retardation could go undiagnosed for sometime. Indeed, that is precisely why the
commissioner has clarified that no contemporaneous | Q evidence need be adduced. The plaintiff’s seemingly high to
average grades must be counterpoised against the stark realities that he graduated second from the bottom of the class
(continued on next page)



As conceded by counsd for the commissioner, such an error in the circumstances of this case
warrants remand for payment of benefits. See also Seavey v. Barnhart, 276 F.3d 1, 11 (1st Cir. 2001)
(“[T]herulewe adopt isthat ordinarily the court can order the agency to providetherdief it denied only in
the unusua case in which the underlying facts and law are such that the agency has no discretion to act in
any manner other than to award or to deny benefits.”).”

I1. Conclusion
For theforegoing reasons, | recommend that the decision of the commissioner beVACATED ad

the case REM ANDED for further proceedings consstent herewith.

NOTICE

and, asthe administrative law judge found, wasin special education and cannot read and write. Finally, ascounsel for the
plaintiff pointed out at oral argument, the plaintiff held only onejob for his entire worklife: asaforklift driver for atanning
company. Seeid. at 105. Of course, anindividual can have ahistory of illiteracy, specia-education statusand work asa
forklift driver without being mentally retarded. However, inthiscaseit is undisputed that the plaintiff’s current 1Q scores
qualify him as mentally retarded, and this history tendsto corroborate the preexistence of that condition.

”In the event that this recommended decision is not adopted and the case is remanded instead for further development, |
note that | find the plaintiff’s second point of error to be without merit. The plaintiff identifies one limitation (the need to
sit and stand at will) that he claims should have been taken into consideration pursuant to the criteriaof Hall v. Bowen,
837 F.2d 272 (6th Cir. 1988), inasmuch as it impacts his ability to drive long distances. See Statement of Errors at 6.
However, this limitation was presented to the vocational expert, see Record at 51-52, and she presumably took it into
consideration when determining the number of jobs available that the plaintiff could sill do. Inany event, Socia Security
regulations make clear that it isimmaterial whether work existsin theimmediate areain which a claimant lives or a specific
job vacancy existsfor the claimant. See 20 C.F.R. 88 404.1566(a), 416.966(a). Tothe extent the plaintiff arguesthat theraw
numbers (three hundred jobs in Maine, about 1,000 in New England and about 5,000 nationwide) do not constitute
“significant numbers” of jobs, see Statement of Errors at 6-7, Record at 52, | am unpersuaded. The plaintiff relieson
citation of “raw numbers’ cases from other jurisdictions cutting in hisfavor. See Statement of Errors at 6; seeals, eg.,
Mericlev. Secretary of Health & Human Servs., 892 F. Supp. 843, 847 (E.D. Tex. 1995) (870 jobsin entire state of Texas
not a“significant number” of jobs); Watersv. Secretary of Health & Human Servs., 827 F. Supp. 446, 449 (W.D. Mich.
1992) (1,000 jobs inentire state of Michigan not significant). However, as counsel for the commissioner pointed out at
oral argument, one can find “raw numbers’ cases cutting the other way. See, e.g., Jenkins v. Bowen, 861 F.2d 1083, 1087
(8th Cir.1988) (500 jobsin region a significant number); Allen v. Bowen, 816 F.2d 600, 602 (11th Cir.1987) (174 positionsin
areain which plaintiff lived a significant number); Mercer v. Halter, No. Civ.A.4:00-CV-1257-BE, 2001 WL 257842, & *6
(N.D. Tex. Mar. 7, 2001) (given plaintiff’s specialized skills, 500 jobsin Texas and 5,000 in national economy a significant
number); Nix v. Sullivan, 744 F.Supp. 855, 863 (N.D. Ind. 1990), aff'd, 936 F.2d 575 (7th Cir. 1991) (675 jobsin region a
significant number). The plaintiff fails to proffer any compelling reason why his “raw numbers’ cases are more
persuasive, and | perceive none.



A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’sorder.

Dated this 31st day of October, 2003.

David M. Cohen
United States Magistrate Judge
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