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MEMORANDUM DECISION ON MOTION TO STRIKE AND
RECOMMENDED DECISION ON MOTION FOR JUDGMENT ON THE PLEADINGS
AND FOR SUMMARY JUDGMENT

The defendant, Vermont Mutua Insurance Company, moves to srike portions of the plaintiff’'s
responsive statement of materia facts, for judgment on the pleadings asto two counts of the complaint and
for summary judgment as to the remaining counts of the complaint* and on one count of its counterclaim. |
grant the motion to grike in part and recommend that the court grant the motion for judgment on the
pleadings and deny the motion for summary judgment.

|. TheMotion to Strike
The defendant movesto strike the plaintiff’ s responsesto the following paragraphs of its statement

of materid facts submitted in support of its motion for summary judgment: 4-5, 7-11, 14-17, 23-27, 29,

31-35, 39, 46-47, 49 and 55-57. Defendant’s Objection and Motion to Strike Portions of Plaintiff’'s



Responsive Statement of Material Facts, etc. (“Motion to Strike”) (Docket No. 26) a 1 nn. 1-3. It
contends that certain of these paragraphs are based on an affidavit that impermissibly contradicts the
affiant’s prior statements, that others ae immaterid and that the remainder are not supported by the
references provided. Id. & 1. Without citation to authority, the plaintiff opposes dl of the defendant’s
requests. Plaintiff’s Response to Defendant’ s Objection and Motion to Strike, etc. (“ Strike Opposition™)
(Docket No. 28) at [1]-[4].2
A. Inconsistent Statements
The defendant contends that the following paragraphs of the plaintiff’s responsive statement of
materid facts, based on her affidavit (Docket No. 22), impermissibly contradict her prior sworn statements,
representations and declarations. 45, 7-11, 16-17, 23, 26, 29, 31, 33, 35, 46-47, 49 and 55-57.3
Motion to Strike at 3-4.
It is settled that when an interested witness has given clear answers to
unambiguous questions, he cannat create aconflict and res st summary judgment
with an affidavit that is clearly contradictory, but does not give a satisfactory
explanation of why the testimony is changed.
Torres v. E.I. DuPont de Nemours & Co., 219 F.3d 13, 20 (1st Cir. 2000) (citation and internal
punctuation omitted) (comparing affidavitswith deposition tesimony). Theavailable caselaw onthisissue,
both in the Firg Circuit and dsewhere, deds exclusvely with conflicts between a party’s depostion

testimony and statementsin hisor her later affidavit. Here, the defendant identifies the conflicts as being

between the plaintiff’ saffidavit and her deposition testimony for paragraphs 46-47 and 49, and as between

! The parties have stipulated to the dismi ssal of Counts 111 and V of the complaint with prejudice. Docket No. 19.

2 Counsel for the plaintiff is reminded that Local Rule 7(e) requiresthat all pages be numbered at the bottom.

% The plaintiff’ s responses to paragraphs 55-57 simply incorporate her responses to other paragraphs, including but not
limited to paragraphs challenged by the defendant. Plaintiff’s Responsive Statement of Material Facts (“Plaintiff’'s
Responsive SMF") (Docket No. 23) 11 55-57.



the plantiff’s affidavit and her gpplication for the insurance policy at issue for the other chalenged
paragraphs, other than 55-57. Motion to Strike at 3-4.

With respect to the latter aleged source of contradictions, the defendant relies on a statement
goparently included in the plaintiff’s insurance gpplication form, directly above her Sgnature. 1d. at 2.
However, that statement is not included in the defendant’s statement of materiad facts* This lack of
cognizable evidence in support of the motion to strikeis dispositive. Without any admissible evidence that
the plaintiff did in fact sgn an gpplication that included such a statement, the court cannot proceed to
condrueitslegd sgnificance. Evenif that were not the case, however, therationd e supporting exclusion of
Satements made in aparty’ s affidavit submitted in connection with amotion for summary judgment when
those statements contradi ct, without sufficient explanation, statements made by the party & depositioninthe
same action does not apply to contradictions between such an affidavit and statements made in an
application for insurancewd | beforelitigation wasinitiated. Themotion to strikethe plaintiff’ sresponsesto
paragraphs 45, 7-11, 16-17, 23, 26, 31, 33 and 35 of the defendant’s statement of materia factsis
denied.

With respect to the statementsin paragraphs 46-47 and 49, the plaintiff’ sresponses are based on
paragraphs 12- 15 of her affidavit. Plaintiff’ sResponsve SMIF 11146-47, 49. In each of those paragraphs,
the plaintiff offers an explanation for any gpparent contradiction. Affidavit of Nancy Esancy (“Plantiff's
Aff.”) (Docket No. 22) 11112-15. Under Torres, the explanation need only be* satisfactory.” 219 F.3da

20. Theexplanations offered here, which may or may not convinceajury, are satisfactory for purposes of

* A copy of the application is attached to the affidavit of TinaManning (Docket No. 15) as Exhibit C. Thefirst citation to
that document by the defendant is found in the body of its motion for summary judgment. Defendant’s Memorandum of
Law in Support of Motions for Judgment on the Pleadings and for Summary Judgment (“Memorandum”) (Docket No. 17)
at 19.



summary judgment. Further eval uation of those explanationswould require the court to judgethe plaintiff's
credibility, an exercise that may not be undertaken in connection with amotion for summary judgment. The
motion to strike paragraphs 46-47 and 49 of the plaintiff’ sreponseto the defendant’ s statement of materia
facts is denied. Because the motion to strike paragraphs 55-57 is based on the arguments made with

respect to paragraphs aready discussed, the motion to strike those paragraphs must be denied as well.

B. Allegedly Immaterial Responses

The defendant contends that the plaintiff’s quaifications, offered in response to the following
paragraphs of itsstatement of materid facts, areimmeateria and therefore should be stricken: 14-15,24-25,
34, 39, 47 and 55-57. Motionto Strikeat 5. The defendant’ sargument is (i) that these qudifications—
with the exception of the responses to paragraphs 55-57, where the motion is again based on the
incorporation into those responses of the plaintiff’s responses to the other paragraphs at issue — are
immaterial because they assert that the plaintiff did not know or remember additiond information that was
omitted from her insurance application, (ii) that the omisson of such information from the application
congtituted amisrepresentation or falsity because it rendered the application incomplete, and (iii) that even
unintentional misrepresentationsin an gpplication alow theinsurer deny coverage, asametter of law. Id. a
5-7. This essntidly legdl argument goes to the merits of the maotion for summary judgment; it does not
provide an gppropriate ground for striking the quaifications presented in these paragraphs of the plaintiff’'s
responseto the defendant’ s statement of materia facts. Whether theomissionsinthe plaintiff’ sgpplication
were ‘[m]aterid . . . to the acceptance of the risk, or to the hazard assumed by the insurer,” 24-A
M.R.SA. 8§ 2411(2), is aquestion to be decided in this action and not one that may be avoided by the

smpleexpedient of striking from the record any factual assertions made with respect to theissue beforethe



substance of the question is consdered. Nothingin the caselaw cited by the defendant requiresadifferent
outcome. The motion to strike the plaintiff’ s qualification responses to paragraphs 14-14, 24-25, 34, 39,
47 and 55-57 on the ground of materidity is denied.

C. Allegedly Unsupported Responses

The defendant contends that the plaintiff’s denials of the following paragraphs of its statement of
materia facts are not supported by a proper reference to the summary judgment record and accordingly
should be stricken under this court’s Local Rule 56: 27, 32-35, 39 and 55-57. Motionto Strikeat 8- 10.
Again, the motion to strike paragraphs 55-57 is based soldly on the assertion that the other listed denids,
incorporated into the denias of paragraphs 55-57 by reference, should be stricken.

With the exception of the phrase“including theinformation not provided by Plaintiff,” paragraph 27
of the defendant’s statement of material facts is not controverted by the plaintiff’s purported denid.
Defendant’ s Statement of Uncontested Materia  Facts In Support of Motion for Summary Judgment
(“Defendant’ sSMF”) (Docket No. 14) 127; Plantiff’ sResponsve SMF 1 27. The plaintiff’sdenia of all
other portions of the paragraph isaccordingly stricken. The defendant does not chalengethat portionaf the
plantiff’ sreponsethat ispresented asaqudification, however, and | accordingly will not strikethat portion
of the response.

The defendant contendstheat the plaintiff’ sdenid of itsassertion that dl of theinformation requested
in the application for the insurance policy at issue is materid to the defendant’ s decison to issue apolicy,
Defendant’ s SMF 1132, Plaintiff’ s Responsive SMF 32, isnot properly supported, Motionto Strikeat 9.

Becausethisisan issue of law not gppropriate for incluson in astatement of materid facts, as noted by the

® Mistakenly identified in the motion as paragraph 31. Motion to Strike at 9.



plantiff in her response, Plaintiff’ s Responsve SMIF ] 32, the motion to dtrike the plaintiff’ s response is
denied.

The defendant characterizes paragraphs 33- 35 of its statement of materid factsasassertionsthat if
the plaintiff had provided certain information on the gpplication for theinsurance policy at issueit would not
have approved coverage. Motion to Strike at 9. However, each of these assertions is predicated on an
assumption thet the plaintiff did not provide thisinformation. Thet characterization is accurate only if the

application form, which is not part of the record on which the



motion to strike is based, does not include thisinformation and if the plaintiff’ s assertion thet she provided
mogt of thisinformation to the agent who failed to includeit in the gpplication, Plaintiff’ s Responsve SMF 11|
33-35, isdeemed irrdlevant. The defendant does not baseits motion to strike on the dleged irrelevance of
this assertion. The implied characterization of the gpplication form cannot be substantiated on the record
currently before the court. Under these circumstances the motion to strike the plaintiff’s responses to
paragraphs 33-35 must be denied.

Paragraph 39 of the defendant’ s statement of materid facts assertsthat the employeewho decided
to cancd the plaintiff’s policy did not rely on the information not included in her gpplication in making that
decison. Werethe statement to stop there, the defendant would be correct initsassartion that the plaintiff's
denid isnon-responsve. However, paragraph 39 goeson to assert that thisemployee was unaware of that
information “as a result of Plantiff’s falure to provide that information to” the agent who filled aut the
gpplication. Defendant’'s SMF 1 39. The plaintiff’s denia does respond to this portion of the paragraph.
Paintiff’sResponsve SMF 1139. The plaintiff’sdenid of theinitid portion of the assertion isnot supported
by any record citations and will be disregarded to that extent, but the motion to strike the entire responseis
denied.

Il. Motion for Judgment on the Pleadings

The defendant seeks judgment on the pleadings on Counts IV and VI of the complaint.
Defendant’s Mation for Judgment on the Pleadings and for Summary Judgment (“Moation™) (Docket No.
13) a 1. These counts assert claims for negligent infliction of emotiond distress and punitive damages,
respectively. Complaint (Docket No. 1-2) 1127-30, 34-38. The defendant contendsthat thisisan action
for breach of contract, inwhich damagesfor emotiona distressare not available, and that punitive damages

are not available because (i) the dam for negligent infliction of emotiond distresswill nat lig, (i) punitive



damages may not be recovered based on a dam of negligent (as distinct from intentiond) infliction of
emotiond distress, and (iii) such damages are not available in connection with a cause of action based on
denid of aninsurance clam. Memorandum & 11-15. The plaintiff reponds, without citation to authority,
that her clam for negligent infliction of emotiona distressarises not out of the defendant’ salleged breach of
theinsurance contract but rather out of itsbreach of itsstatutory duties set forth at 24-A M.R.S.A. § 2436-
A.° Plaintiff’ sMemorandum of Law in Opposition to Defendant’s Motions for Judgment on the Pleadings
and for Summary Judgment (“Opposition”), filed with Plaintiff’s Response to Defendant’s Mation for
Judgment on the Pleadings and for Summary Judgment (Docket No. 21), at [4]-[5]. Theplantiff doesnot
respond to the defendant’ s arguments concerning her demand for punitive damages.”
A. Applicable Legal Standard
A motion for judgment on the pleadingsis governed by Fed. R. Civ. P. 12(c). TheFirgt

Circuit has articulated the gpplicable standard for evauating such amotion asfollows:

[B]ecause rendition of judgment in such an abrupt fashion represents an

extremely early assessment of the meritsof the case, thetria court must accept dl

of the nonmovat’s wel-pleaded factua averments as true and draw dl

reasonable inferencesin [itg favor. . . . [T]he court may not grant adefendant’s

Rule 12(c) motion “unlessit gppears beyond doubt that the plaintiff can proveno

st of factsin support of [its] claim which would entitle [it] to relief.”
Rivera-Gomez v. de Castro, 843 F.2d 631, 635 (1<t Cir. 1988) (citations omitted). Seealso Lovell v.

One Bancorp, 690 F. Supp. 1090, 1096 (D. Me. 1988) (on motion for judgment on pleadings, factual

dlegationsin complaint must be taken astrue and legd clams assessed in light most favorable to plaintiff;

® Incorrectly cited in the plaintiff’s memorandum of law as 24-A M.R.S.A. § 2436(a). Opposition at [4].

" The plaintiff’s entire discussion of the motion to dismiss Count V1 follows: “[F]or the same reasons the negligent
infliction of emotional distress claim should not be thrown out, it is the Plaintiff’ s position that Defendant’s Motion for
Judgment on the Pleadings on Count VI should also not be thrown out.” Memorandum at [5]. Whether a negligence
claim may be based on violation of a statute has nothing to do with the question whether punitive damages are available
(continued on next page)



judgment warranted only if there are no genuineissues of materia fact and moving party establishesthat itis
entitled to judgment as matter of law).

When aparty seeking judgment on the pleadings submits materialsin addition to the pleadings, it is
within the court’ s discretion whether to consider those materids, thereby transforming the motion into one
for summary judgment by operation of Fed. R. Civ. P. 12(c). Shyder v. Talbot, 836 F. Supp. 19, 21 n.3
(D. Me. 1993) (motion to dismissunder Rule 12(b)(6); languagein rule concerning conversion to summary
judgment identical); see also Collier v. City of Chicopee, 158 F.3d 601, 602-03 (1st Cir. 1998). The
court may choose to ignore the supplementary materias and determine the motion under Rule 12. Garita
Hotel Ltd. Partnership v. Ponce Fed. Bank, F.SB., 958 F.2d 15, 18-19 (1t Cir. 1992). Neither party
hasinvited the court in this caseto consult the summary judgment materia sin connection with the maotion for
judgment on the pleadings and | therefore will not do so.

B. Factual Background

The complaint includesthefollowing factud alegationsrelevant to consderation of Counts1V and
V1. The parties entered into a contract whereby the defendant provided homeowner’ s insurance for the
plaintiff’ sresidence and property in Washington, Maine, effectivefrom September 25, 2001 to September
25, 2002. Complaint 1115-7. On or about December 12, 2001 the plaintiff’ sresidence and property were
damaged by fire, acovered occurrence under theinsurancepolicy. 1d. § 8. Thedefendant hasfailedto pay
the plaintiff monies owed under the insurance contract. 1d. 11 11-12. Thedefendant has certain statutory

duties as the plaintiff’s insurer, which it has breached. Id. 1 18-20. These falures to act “ congtituted

on such aclaim. The plaintiff can only be deemed to have waived opposition to the motion with respect to Count V1.



negligent behavior” which causad the plaintiff severeemotiond distress. 1d. 128-30. Thedefendant acted
ddiberately, with maice and ill will toward the plaintiff. 1d. 11 35-38.
C. Discussion

InMarquisv. FarmFamily Mut. Ins. Co., 628 A.2d 644 (Me. 1993), theMaine Law Court held
that damagesfor emotiond distressare not availablein an action for breach of aninsurance contract. Id. at
651; see also Gayer v. Bath Iron Works Corp., 687 A.2d 617, 621 n.3 (Me. 1996). Inorder to statea
camfor infliction of emotiond distress, the plaintiff must alege tortious conduct independent of and beyond
the denid of her insurance dam. Colford v. Chubb Life Ins. Co. of Am., 687 A.2d 609, 616 (Me.
1996). None of the factua alegationsin the complaint can reasonably be construed to alege actions by
the defendant that “arose independently of its denid of the [insurance] dam[ and] were. . . recklessly
inflicted.” Id. at 617.

Each of the acts of an insurer set forth in 24-A M.R.S.A. § 2436-A asgiving rise to a cause of
action by aninsured that might be gpplicableto thefacts aleged in the complaint arisesfrom the defendant’ s
denid of the plaintiff’s claim for coverage. Even if that were not the case, to dlow an insured to avoid the
impect of Marquis merely by aleging violation of section 2436-A would be to deprive Marquis of any
practica effect because any insured whose clam was denied could alege a violation of the statute. The
Law Court hasnot held that violation of section 2436-A congtitutes negligence, nor isit likely todo so. See
Binette v. Dyer Library Ass' n, 688 A.2d 898, 904 (Me. 1996) (“ Maine does not recognize the doctrine
of negligenceper se.. . . ."). Thedefendant’ smotion for judgment on the pleadings on Count 1V should be
granted.

Inthe unlikely event that the plaintiff is deemed to have adequately presented her opposition to the

motion for judgment on the pleadings with respect to Count VI, | note that punitive damages are not
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available for breach of contract. Drinkwater v. Patten Realty Corp., 563 A.2d 772, 776-77 (Me.
1989). If the court adopts my recommendation with respect to Count IV, no cause of action soundingin
tort remainsin this action, and the defendant accordingly is entitled to judgment on the pleadings on Count
VI aswdl.

[11. Motion for Summary Judgment

The defendant movesfor summeary judgment on the remaining counts of thecomplaint (Counts| and
[I) and Count I of its counterclaim. Motion &t 1.

A. Applicable Legal Standard

Summary judgment is gppropriate only if the record shows “that thereisno genuineissue asto any
materia fact and that the moving party is entitled to ajudgment asamatter of law.” Fed. R. Civ. P. 56(c).
“Inthisregard, ‘material’ means that a contested fact has the potentia to change the outcome of the suit
under the governing law if the dispute over it is resolved favorably to the nonmovant. By like token,
‘genuineé meansthat ‘the evidence about thefact is such that areasonable jury could resolve the point in
favor of thenonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting
McCarthy v. Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an aasence of evidence to support the
nonmoving party’scase. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
givethat party the benefit of al reasonableinferencesinitsfavor. Nicolov. Philip Morris, Inc., 201 F.3d
29, 33 (1<t Cir. 2000). Once the moving party has made a preliminary showing that no genuine issue of
materid fact exigts, the nonmovant must * produce specific facts, in suitable evidentiary form, to establish the

presence of atriaworthy issue” Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir.
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1999) (citation and internal punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentia factud
element of its daim on which the nonmovant would bear the burden of proof at trid, its falure to come
forward with sufficient evidenceto generate atriaworthy issue warrants summary judgment to the moving
party.” Inre Spigel, 260 F.3d 27, 31 (1st Cir. 2001) (citation and internal punctuation omitted).

B. Factual Background

The following materid facts are gppropriately presented in the summary judgment record.

Theplaintiff met with insurance agent Debbie Hedl &t the Allen Agency in September 2001 in order
to obtain aninsurance policy. Defendant’ s SMIF 1 2-3; Plaintiff’ sResponsive SVIF 1 2- 3. Hed met with
the plantiff and completed an application. 1d. 4. Tina Manning, an underwriter employed by the
defendant, was persondly involved in underwriting the plaintiff’ sapplication. 1d. 4 19. It wasnecessary for
the defendant to give its prior gpprova to the agency before it could bind coveragein favor of the plaintiff.
Id. On September 18, 2001 Manning received atelephone cal from Hedl inquiring whether the defendant
would issue a homeowner’ sinsurance policy to the plaintiff. 1d. 122. During thisconversation, Hedl told
Manning that the plaintiff had said that (i) she did not have any dogs; (i) her previous homeowner’ spolicy
had been canceled because she did not replace certain shingles on her resdence; and (i) she had not hed
any bankruptcies, foreclosures or repossessons within the prior five years. 1d. 1 23-24, 26.

At the time Manning granted authorization for the issuance of abinder in favor of the plaintiff, she
informed Hedl that the defendant would require asigned and completed application verifying theinformetion
that had been furnished over thetelephone. 1d. 128. The plaintiff signed the gpplication on September 25,
2001. 1d. 129. Thewritten application confirmed theinformation reported to Manning by Hed during the

September 18 telephone cdl. 1d. §31. Thedefendant issued itspolicy numbered HO 1218 50 44 (“the

12



policy”) to the plaintiff effective September 25, 2001, providing coverage for the residence premises and
contents located a 86 Mountain Road, Washington, Maine. Id. 1.

On October 17, 2001 Manning authorized theissuance of anotice of cancellation of the policy. Id.
1 36. She made this authorization based on photographs of the property that reveded that the generd
condition of the property did not meet underwriting criteria in that the building lacked a full masonry
foundation and there was insufficient upkeep of the property. Id. 137. In making this authorization
Manning did not rely on the absence of any information from the plaintiff’s gpplication for the insurance
policy. Id. 1 38.

Elaine Bedard isthe supervisor who handled the plaintiff’ sclaim for coverage asaresult of afireat
the Mountain Road property on December 12, 2001. Id. 40. Aspart of the claimsadjustment process,
the defendant asked the plaintiff to submit her claimin the form of adocument entitled Sworn Statement in
Proof of Lossand aninventory of al items of persona property for which shewished to makeaclam. Id.
11 41-42. Theinventory wasto include adescription of eachitem of persona property, the date on which
it was acquired, its cost and the method by which payment was made for it. Id. §42. The plantiff
submitted an inventory containing some of the requested information. 1d. 1 43.

In connection with the adjustment of this claim, Bedard reviewed the plaintiff’ s gpplication for the
insurance policy and requested that the plaintiff be examined under oath, after which she reviewed the
transcript of that examination. 1d. 11 44-45. The defendant denied the plaintiff’ s claim for benefits under
the policy by way of aletter sgned by Bedard. 1d. 54. The defendant denied the claim in part because
the plaintiff made fa se statements a the time she procured the policy and at the time she made her clam.
Id. 55. At the plantiff’s request, the defendant made advance payments to the plaintiff while her clam

was being investigated in the total amount of $8,350. 1d. 1 58-59.

13



C. Discussion
1. Countsl andIl. Count I of thecomplaint alegesbreach of theinsurance contract. Complaint 1 4-14.
Count Il aleges violation of 24-A M.R.SA. 8§ 2436-A. Id. 11 15-21. The plaintiff does not contest,
Opposition at [5]-[9], the defendant’ s assertion, Memorandum at 16 n.2, that, as pleaded, the two counts
should be andyzed under the same legal standard. |1 will therefore proceed on that basis.

The defendant contends that the plaintiff made false Satementsin her gpplication for the insurance
policy andin her daim under the policy that were materid to theinsurance andthat it isaccordingly relieved
of ligbility under the policy. 1d. at 15-22. Maine law provides that

[a]ll statements and descriptionsin any gpplication for insurance. . ., by
or in behdf of the insured . . ., are deemed to be representations and not
warranties. Misrepresentations, omissions, concealment of facts and incorrect
satementsmay not prevent arecovery under the policy or contract unlesseither:
1. Fraudulent; or
2. Materid ether to the acceptance of the risk, or to the hazard
assumed by the insurer, such that the insurer in good faith would either not have
issued theinsurance or contract, or would not haveissued it a the same premium
rate, or would not haveissued insurancein aslarge an amount, or would not have
provided coverage with respect to the hazard resulting intheloss, if thetruefacts
had been made known to the insurer asrequired either by the application for the
policy or contract or otherwise.
24-A M.R.SA. § 2411. Thedefendant relies, Motion & 16, on aprovision of theinsurance contract that
excludes coverage when the insured “before or after aloss . . . made fase satementq] relating to this
insurance,” Defendant’ sSMF 1. However, that disclaimer cannot override the satutory provision, which

is part of the contract under Maine law. Marchiori v. American Republic Ins. Co., 662 A.2d 932,935

(Me. 1995).
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The defendant does not contend that the mi srepresentations and omissonsat issue were fraudulent.
It relies on the following aleged misrepresentations and omissions.

(1) the gpplication form fsdy stated that the plaintiff did not own dogs,

(i) theplaintiff fasdy stated to the agent who filled out the gpplication that she had not suffered any
repossessions within the prior five years;

(iii) the plaintiff “ supplied faseinformetion, by omisson” by failing to tell the agent that aprior policy
was cancelled dueto information in her credit report, aswell as her failure to complete certain repair work
in atimdy fashion, which she did report to the agent;

(iv) inthe dlaim she submitted under the palicy, the plaintiff falsely stated that she had bought agun
cabinet, water bed, box spring mattress, ectric blanket and rifle in 2001. Memorandum at 17-21.°

The defendant offers Manning's affidavit as evidence of the materidity of these dleged
misrepresentations. Defendant’s SMF [ 32-35. Manning states that she would not have “ granted prior
goprovd to . . . bind coverage in favor of Plantiff” if the plantiff had “provided accurate information
regarding her ownership of dogs” if the plaintiff had “provided accurate information regarding dl of the
reasons for her prior cancdlation of insurance” or if the plantiff had “provided accurate information
regarding the repossession of her vehicle within five yearsprior to the date of the gpplication.” 1d. 1 33-
35; Affidavit of Tina Manning (Docket No. 15) 1 24.

Asuming arguendo that not granting prior gpprova to bind coverageisthe equivaent of notissuing
the insurance, which is the statutory criterion, the plaintiff has effectively disouted two of these three

assartions. The paragraph of the defendant’ s tatement of materid facts on which it relieswith respect to

8 The defendant initially relied aswell on an assertion that the plaintiff falsely stated in her claim under the policy that she
(continued on next page)
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thefirgt assertion, Memorandum at 17, assertsthat the plaintiff told the agent that shedid not have any pets,
Defendant’s SMF 9. Theplantiff’sdenia, properly supported, statesthat shein fact told the agent “that
she had pets and what those pets were.” Paintiff’'s Responsve SMF 9. Accordingly, the defendant
cannot rely on this alleged misrepresentation to avoid liability.® Thethird assertion is apparently based on
paragraphs 13 and 14 of the defendant’ s statement of materid facts, which assert that the plaintiff told the
agent that her prior policy had been cancelled because shefailed to complete somerepar work inatimely
fashion and that she did not tell the agent that another reason for the cancellation was information in her
credit report. Defendant’s SMF 1 13-14. However, the plaintiff has offered evidence, appropriately
supported, that she “did not know nor remember that there were any other reasonsfor the cancellation” at
the time the agent asked her the relevant application question. Plaintiff’s Responsve SMF | 14. If the
defendant did not know about any other reason, she could not possibly haveknowingly failed to report that
information to the agent. Reading this response asrequired by thelega standard for summary judgment, |
can only conclude thet the basic materid fact on which the defendant reliesin thisregard is disputed.

The second assertion, and the last assartion arising in connection with the issuance of the policy on
which the defendant relies, isthat the plaintiff failed to inform the agent that avehicle had been repossessed

from her within the previousfive years. The plaintiff denies, with appropriate evidentiary support, that the

purchased ten compact discsin 2000 and aV CR and stereo with CD player in 2001. The defendant withdrew itsreliance
on these assertionsin its reply memorandum. Defendant’s Reply Memorandum, etc. (Docket No. 27) at 6 n.3.

° To the extent that the defendant relies instead on the plaintiff’s signature on the application form and the printed
statement immediately preceding it, Memorandum at 17, | have previously noted that this portion of the application form
is not included in the defendant’ s statement of material facts. In addition, the Law Court has held that an agent’s
knowledge isimputed to the insurer, even when an insured has signed an application containing language sufficiently
similar to that on which the defendant reliesin this case to require the same result here. Marchiori, 662 A.2d at 933-3%.
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agent ever asked her thisquestion. Plaintiff’ sResponsve SMF §111. Thisissufficient to create adispute of
materia fact.™’

Having determined that the defendant has failed to establish as a maiter of law that any of the
alleged misrepresentations made in connection with the insurance gpplication entitles it to avoid lidbility, |
turn to the specific assertions made by the defendart in connection with the plaintiff’s claim for benefits
under the policy. Section 2411 gpplies only to statements made in an application for insurance and is not
relevant to consderation of thisargument. The “misrepresentation” at issue is gpparently only theyear in
which the plaintiff stated the five itemswere acquired. The plaintiff stated that each was acquired in 2001
on the sworn clam form, Exh. B to Affidavit of Elaine Bedard (“Bedard Aff.”), Defendant' sSMF {41,
and resffirms that dete in her reponsve statement of materid facts and supporting affidavit, Plaintiff’s
Responsive SMF 1111 46-49; Hantiff’s Aff. f 12-15. Theonly evidencein the summary judgment record
that thedatewas“fdse” isthe plantiff’ stestimony a an examination under oath requested by the defendart,
Defendant’s SMF { 45, Plaintiff's Responsve SMF | 45, & which she “admitted” that “she did not
purchase any furniture, bedroom furniture or bedding in the year 2001,” and “admitted that she did not
purchase any guns in the year 2001,” id. 1147, 49. For dl that appearsin the summary judgment record,
the dates sated inthe clamwere not false at al; the only “misrepresentation” occurred during the plaintiff’'s
testimony during the examination under oath. The plaintiff aversthat she “smply got the years mixed up”
and “thought that [the gun] had been purchased previousto that” at thetime of the examination under oath.
Faintiff’s Responsive SMF 11147, 49. At best, the record presents a dispute of material fact concerning

whether the plaintiff made “false satements’ relating to the insurance that should dlow the defendant to

19 Again, to the extent that the defendant contends that either the second or third alleged misrepresentations on which it
(continued on next page)
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avoid any liability under the cited specid provison of the insurance contract, Defendant’'s SMF | 1,
particularly when she had previously made statements with respect to the sameitemsthat were not flseand
the “fase satements’ were subsequently dicited by the insurer.
In addition, under Maine law, which is gpplicable in this case, “[i]nsurance contract conditions and
exceptions arecongtrued drictly againg theinsurer and liberdly infavor of theinsured.” Acadialns. Co. v.
Mascis, 776 A.2d 617, 620 (Me. 2001) (citation and internal quotation marks omitted). See also National
Sec. Fire & Cas. Co. v. Coshatt, 690 So.2d 391, 394 (Ala App. 1996) (insurance policy clause
imposing forfeiture for misrepresentation to be strictly construed againgt drafter). Thus, despitethecaselaw
from other jurisdictions cited by the defendant, Memorandum at 17-18, itisnot possibleto concludeas a
matter of law that Bedard' s statements that the alleged false statements as to the years in which the five
items were acquired were one of “two reasons for the denia of thisclaim,” Defendant’s SMF 1 55, 57,
Bedard Aff. §111- 12, establish that the defendant’ sinterpretation of the exclusonary languageinitspolicy
isthe only possible congtruction of that language, dlowing the defendant to avoid dl liability. Seegenerally
Baker v. Pennsylvania Nat’'| Mut. Cas. Ins. Co., 536 A.2d 1357, 1360 (Pa.Super. 1987) (accepting
insured' s explanation of apparent misrepresentations in claim submitted under homeowner’ s palicy).
The defendant’ s motion for summary judgment on Counts | and 11 should be denied.
2. Count Il of the Counterclaim. The defendant aso seeks summary judgment on Count Il of its
counterclaim, which seeksrecovery on atheory of unjust enrichment. Counterclaim (Docket No. 7) 11 31-
36. The defendant argues that it is entitled to summary judgment on this claim, which concerns the

payments it advanced to the plaintiff while it investigated her claim, because “[h]aving etablished that the

reliesentitleit to avoid liability because they wereincluded in the signed application, that contention must be rejected.
(continued on next page)
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Faintiff made numerousfase satementsrelating to theinsuranceresulting in the denid of her daim, it would
now be extraordinarily unfair and unjust to deny the Defendant the ability to recover paymentsthat it made
ingood faith a atimewhen it did not know what the outcome of itsinvestigation would be” Memorandum
at 26. The defendant offers no evidence of such dlegedly fase clams other than that discussed abovein
connection with its motion for summary judgment on the remaining counts in the complaint. | have
concluded that the defendant is not entitled to summary judgment on those daims.  Accordingly, the
defendant is not entitled to summary judgment on Count |1 of its counterclaim based on the only argument it
offersin support of its pogtion.
V. Conclusion

For the foregoing reasons,

(i) the defendant’s motion to strike is GRANTED with respect to (1) any purported denia of
paragraph 27 of the defendant’ s statement of materid facts st forth in the plaintiff’ sresponsve statement of
meateria factsother than adenid of the phrase*including information not provided by Plaintiff,” but not asto
any qudification set forth in that response; and (2) any purported denid set forth by the plaintiff in her
responsive statement of materia facts to that portion of paragraph 39 of the defendant’s statement of
materia facts which assertsthat the employee of the defendant who decided to cancd the plaintiff’ spolicy
did not rdy on the information not incdluded in the plaintiff’s gpplication in making that decison, and
otherwise DENIED;

(i) I recommend that the defendant’ smotion for judgment on the pleadingson Counts1V and VI of

the complaint be GRANTED; and

Seen. 8 above.
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(ii1) I recommend that the defendant’s motion for summary judgment on Counts | and 11 of the

complaint and Count 11 of the counterclaim be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 2nd day of October, 2003.

David M. Cohen
United States Magigtrate Judge
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