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Defendants

RECOMMENDED DECISION ON MOTIONS TO DISMISS

The defendants, the town of Harpswell and Joshua Potvin, have moved to dismiss the
plaintiff’s claims against them in this action arising out of an application for a shellfishing license.
The plaintiff has not filed an objection to Potvin’s motion within the time allotted by this court’ sLocal
Rule 7(b) and accordingly, by the terms of that rule, is deemed to have waived objection. |
accordingly recommend that Potvin’smotion be granted. See Dougherty v. Nynex Corp., 835F. Supp.
22,23 (D. Me. 1993). | aso recommend that the town’s motion be granted, for the reasons stated
below.

|. Applicable Legal Standard

The town’s motion to dismiss invokes Fed. R. Civ. P. 12(b)(6). Defendant Town of
Harpswell’s Motion to Dismiss, etc. (“Town’s Mation”) (Docket No. 4) at 1. “When evaluating a
motion to dismissunder Rule 12(b)(6), [the court] take[ s] the well-pleaded facts asthey appear inthe
complaint, extending the plaintiff every reasonable inference in [its] favor.” Pihl v. Massachusetts

Dep't of Educ., 9 F.3d 184, 187 (1st Cir. 1993). The defendant isentitled to dismissal for failureto



stateaclamonly if “it appearsto a certainty that the plaintiff would be unable to recover under any
set of facts” Roma Constr. Co. v. aRusso, 96 F.3d 566, 569 (1st Cir. 1996); see also Tobin v.
University of Maine Sys., 59 F.Supp.2d 87, 89 (D. Me. 1999).

Il. Factual Background

The operative complaint in this action alleges the following relevant facts. The plaintiff isa
resident of thetown of Harpswell. First Amended Complaint for Relief (“First Amended Complaint™)
(Docket No. 2) 2. Heresideswith hisfather. 1d. 5. Hehas previously been issued acommercial
shellfish permit pursuant to section 301.1 of the Harpswell Code. Id. 3. Hefiled an application for
arenewal of this permit and was denied by Potvin, a sheriff’s deputy employed by the town to
investigate applications for such permits. 1d. 1 6-8.

On or about March 22, 2001, the town conducted ahearing before its selectmen on the question
whether ashellfish permit would beissued to the plaintiff in 2001. 1d. 1120-21. Thetown deniedthe
application. Id. 122. Asaresult, the plaintiff suffered damages. 1d. { 28.

Thefirst amended complaint alleges that the town lacked substantial evidence to support the
denial; denied the plaintiff hisrightsto procedural and substantive due process under the Fourteenth
Amendment to the United States Constitution; acted in an arbitrary and capricious manner; lacked any
procedural rules, regulations or policies sufficient to comply with Mathewsv. Eldridge, 425U.S. 319
(1976); and applied an unconstitutionally vague ordinance in acting on the plaintiff’ sapplication. 1d.
19 23-27. It assertsjurisdiction solely under 42 U.S.C. § 1983. Id. { 1.

[11. Discussion

Thetown first arguesthat the plaintiff’ s claim are not ripe for adjudication because he “ cannot

dress up what should have been an appeal through state channels as a Section 1893 claim, to side step

the procedures and remedies available under state law.” Town’'s Motion a 8. The plaintiff



apparently agrees that review of the town'’s action would be available under Maine law through the
courts pursuant to M. R. Civ. P. 80B. Plaintiff’s Consolidated Motions in Opposition to Defendant
Harpswell’s Motion to Dismiss, etc. (“Plaintiff’s Opposition”) (Docket No. 5) at 18-19. The
amended complaint does not allege that any such remedy has been pursued. However, exhaustion of
administrative remedies is not a requirement for actions brought under 42 U.S.C. § 1983. Patsy v.
Board of Regents of the State of Florida, 457 U.S. 496, 516 (1982). Thereisafinality requirement,
which “is concerned with whether theinitial decisionmaker hasarrived at adefinitive position on the
issuethat inflictsan actual, concrete injury.” Williamson County Reg. Planning Comm’ nv. Hamilton
Bank of Johnson City, 473 U.S. 172, 193 (1985). Contrary to the town’s position, the amended
complaint, construed as required in connection with amotion to dismiss, does alege such final action
by the town. First Amended Complaint 11 18-28.
Thetown suggests, Town’sMotion at 8, that the plaintiff’s claims are not ripe under Creative

Env'ts, Inc. v. Estabrook, 680 F.2d 822, 833 (1st Cir. 1982), acasein which adevel oper sued atown
and certain of its employees, aleging violations of section 1983 in connection with the denia of a
permit for aproposed residential housing development, id. at 823. In connection with adiscussion of
the plaintiff’s procedural due processclaiminthat case, theFirst Circuit said that the plaintiff’ sclaim
was

too typica of the run of the mill dispute between a developer and a town

planning agency . . . to rise to the level of a due process violation. The

authority cited by [the plaintiff], as well as other cases, all suggest that the

conventiona planning dispute — at least when not tainted with fundamental

procedural irregularity, racial animus, or the like — which takes place

within the framework of an admittedly valid state subdivision schemeisa

matter primarily of concern to the state and does not implicate the

Constitution. This would be true even were planning officials to clearly

violate, must less “distort” the state scheme under which they operate. A
federal court, after all, “should not . . . sit asazoning board of appeals.”



Id. at 833 (quotation marks in original; quoting Village of Belle Terre v. Boraas, 416 U.S. 1, 12
(21974) (Marshdll, J., dissenting). While at first glance this reasoning might appear equally applicable
to adispute over alocal shellfish license, the First Circuit’s opinion in Miller v. Town of Hull, 878
F.2d 523, 529-31 (1<t Cir. 1989), casts some doubt on such aconclusion. Inthat case, the court noted
that Creative Environments appliesonly to “ certain due process claims,” which do not “ apply to the
deprivation of such fundamental constitutional rights asthose protected by thefirst amendment.” 1d.a
530. Here, the plaintiff makes a congtitutional vagueness claim in addition to his substantive and
procedura due process claims. First Amended Complaint  27. It is not necessary, in any event, to
decide whether Creative Environments should be applied to the plaintiff’ sdue process clamsin this
case because those claims are subject to dismissal for other reasons raised by the town.
Thetown next contendsthat the plaintiff has no property interest in the shellfish license at issue
and accordingly cannot establish any entitlement to constitutiona protection. Town’sMotionat 10-11.
The amended complaint invokes the due process clause of the Fourteenth Amendment to the United
States Constitution. First Amended Complaint § 24.
In order to establish a procedural due process claim under § 1983, [a
plaintiff] must allege first that it has a property interest as defined by state
law and, second, that the defendants, acting under color of state law,
deprived it of that property interest without constitutionally adequate
process.
PFZ Props., Inc. v. Rodriguez, 928 F.2d 28, 30 (1st Cir. 1991). Here, the plaintiff doesnot contend
that anything other than a property interest is at stake. Plaintiff’s Opposition at 11-13. Under Maine
law, the plaintiff does not have a property interest in the license at issue.
Generally, licenses do not create a protected property interest when broad
discretion is vested in a state official or agency to deny or approve the
application. In such cases, an applicant has little more than an abstract or
unilateral expectation in that license. On the other hand, if a benefit is a

meatter of statutory entitlement for persons qualified to receive them, then the
government has created a property interest in that benefit.



Munjoy Sporting & Athletic Club v. Dow, 755 A.2d 531, 537 (Me. 2000) (citations and internal
punctuation omitted). The plaintiff arguesthat thetown’ sordinance“ creates astatutory entitlement to
Clommercial] Shellfish] L[icense]s,” because " aperson may receive apermit where he satisfiesthe
conservation obligation, paysthefee, and proves ‘residency’ under the Code.” Plaintiff’sOpposition
at 12. A copy of the Harpswell Shellfish Ordinance is attached to the town’s motion as Exhibit A.*

The town contends that the ordinance does not create a statutory entitlement because “the
number of licenses provided islimi ted and thefactual determination of residency must bereviewed by
the Conservation Warden and is subject to his discretion.” Defendant Town of Harpswell’s
Memorandum of Law in Opposition to Plaintiff’s Motions for Temporary Restraining Order and
Permanent Injunction (“Town'sReply”) (Docket No. 9) at 5. However, the ordinance also provides
that an applicant for arenewal resident commercial license who has been licensed for at least two of
the preceding five years and has fulfilled his conservation obligation will be licensed unless the
applicants in this category exceed the number of licenses available, in which case licenses will be
awarded based on the number of years during the preceding five years the applicant has held a
commercia license. Harpswell Shellfish Ordinance (“Ordinance’) (Exh. A to Town's Motion)
§304.5. The plaintiff allegesthat he applied for arenewal license. First Amended Complaint 1 6.
Despite the fact that the number of such licensesis limited, the criteriafor awarding that number of
licenses are absolute and not discretionary. An applicant who has enough licensed years within the
past fiveisentitled to thelicense. Similarly, the residency requirement, as set forth in sections 104.3

and 304.1 of the ordinance, is not a matter open to the exercise of discretion. While the ordinance

! Although the ordinanceis not attached to the first amended complaint or explicitly incorporated by reference therein, the complaint
refers repeatedly to this document and cdlams that it isinvaid. Firss Amended Complaint 1 6, 18, 27. The plaintiff has neither
chdlenged the authenticity of Exhibit A to the town’ s motion nor moved to grikeit from the record. Under these circumstances, the
ordinance is properly before the court. Beddall v. State &. Bank & Trust Co., 137 F.3d 12, 16-17 (1st Cir. 1998); Fudge v.
(continued on next page)



provides that each application “will be reviewed by the Shellfish Conservation Warden(s) for
accuracy,” id. 8 305, the definition of aresident is specific and not open to interpretation: “ * Resdent’
means a person who has domiciled in the Town for at least six months next prior to the time hisher
clam of residenceis made,” id. 1 104.3. The fact that the parties to this action dispute whether the
plaintiff was so domiciled does not mean that the warden or the town has any discretion to deny an
application when the applicant isin fact aresident within thisdefinition. From al that appearson the
face of the amended complaint, the plaintiff has a colorable claim to a property interest in the license
he sought under the applicable ordinance. See generally Gonzalesv. Commissioner, Dep’t of Pub.
Safety, 665 A.2d 681, 683 (Me. 1995).

The inquiry does not stop there, however. Asnoted earlier, the plaintiff must also establish
that the defendant, acting under color of state law, deprived him of a property interest without
constitutionally adequate process. | will first address the plaintiff’s procedural due process claim.

The Due Process Clause also encompasses . . . a guarantee of fair
procedure. A § 1983 action may be brought for aviolation of procedural due
process, but here the existence of state remedies is relevant in a specia
sense. In procedural due process claims, the deprivation by state action of a
congtitutionally protected interest in “life, liberty, or property” is not itself
uncongtitutional; what is unconstitutional isthe deprivation of such aninterest
without due process of law. The constitutional violation actionable under §
1983 is not complete when the deprivation occurs; it isnot complete unless
and until the State fails to provide due process. Therefore, to determine
whether a constitutional violation has occurred, it is necessary to ask what
process the State provided, and whether it was constitutionally adequate.
Thisinquiry would examine the procedura safeguards built into the statutory
or administrative procedure of effecting the deprivation, and any remedies
for erroneous deprivations provided by statute or tort law.

Zinermon v. Burch, 494 U.S. 113, 125-26 (1990) (emphasisin original; citations omitted). “[A]n

unauthorized intentional deprivation of property by astate employee does not congtitute aviolation of

the procedural regquirements of the Due Process Clause of the Fourteenth Amendment if ameaningful

Penthouse Int’l, Ltd., 840 F.2d 1012, 1015 (1st Cir. 1988).



postdeprivation remedy for the loss is available.” Hudson v. Palmer, 468 U.S. 517, 533 (1984)
(noting that negligent deprivations of property do not violate the clause when predeprivation process
isimpracticable). Courts“assessthe adequacy of procedures by balancing the government’ sinterest
against the private interest affected by that action, the risk of an erroneous deprivation, and the value
of additional safeguards.” Licari v. Ferruzz, 22 F.3d 344, 347 (1st Cir. 1994). Here, M. R. Civ.P.
80B provides a meaningful postdeprivation remedy. The plaintiff apparently contends, without

citation to authority, that this remedy is not adequate because he cannot recover hislost income and
economic harm under Rule 80B. Plaintiff’s Opposition at 14. Whilethat assertion may betechnicaly
correct, nothing in the rule prohibits the plaintiff from bringing with his Rule 80B complaint a
constitutional claim on which he would be entitled to recover such damages. M. R. Civ. P. 80B(i);

Polk v. Town of Lubec, 756 A.2d 510, 513 (Me. 2000). The plaintiff next contends that a
predeprivation hearing is also congtitutionally required under the circumstances of this case.
Plaintiff’s Opposition at 15-17. However, by the very terms of the amended complaint, the plaintiff
was provided with a predeprivation hearing in this case. First Amended Complaint §{ 20-21.
Nothing further isrequired to assure procedura due process. Thetownisentitled to dismissal of the
plaintiff’s procedural due process claims.

The plaintiff also alleges that the town denied him substantive due process. Id. § 24.
“[S]ubstantive due process protects citizens from certain government actionsregardless of thefairness
of the procedures used to implement them.” Grendell v. Gillway, 974 F. Supp. 46, 50 (D. Me. 1997)
(citation and internal punctuation omitted). Such claims proceed under one of two theories.

Under thefirst, aplaintiff assertsthat the state has deprived him of aliberty
or property interest protected by the Due Process Clause, while under the
second, aplaintiff allegesthat the state has acted in amanner that “ shocksthe

conscience,” regardless of the existence of aliberty or property interest. See
Pittsley v. Warish, 927 F.2d 3, 6 (1st Cir. 1991).



Tobin v. University of Maine Sys., 59 F.Supp.2d 87, 89 (D. Me. 1999). The plaintiff does not
respond to the town’ s argument on this claim and accordingly is deemed to have waived opposition.
See Grahamv. United Sates, 753 F. Supp. 994, 1000 (D. Me. 1990) (opposition to motionto dismiss
certain count deemed waived and motion granted when plaintiffs opposition consisted of one
sentence). In the unlikely event that some portion of the plaintiff’s response could be construed to
address the substantive due process claim, | will briefly address the elements of such aclamin
relation to the amended complaint. Here, the amended complaint cannot reasonably be construed to
allegethat the town’ s conduct shocked the conscience. See Amsden v. Moran, 904 F.2d 748, 750-51,
757 (1st Cir. 1990). Nor do the conclusory allegations of the amended complaint establish aclaim
under thefirst of the two Tobin alternatives.

Our cases make clear that a regulatory board does not transgress

constitutional due process requirements nerely by making decisions for

erroneous reasons or by making demands which arguably exceed itsauthority

under the relevant state statutes. Even bad-faith violations of state law are

not necessarily tantamount to unconstitutional deprivations of due process.
Id. at 757 (citationsand internal punctuation omitted). Whether the denial of the plaintiff’ sapplication
“wasimproperly motivated or insufficiently grounded” in the town’ sjurisdiction “is strictly amatter
of [state] law.” 1d. at 758. Accordingly, thetown isentitled to dismissal of the plaintiff’s substantive
due process claims.

The amended complaint purports to state a separate claim under Mathews v. Eldridge, 424

U.S. 319 (1976), First Amended Complaint ] 26, but that case deals only with an alleged denial of
procedural due process, id. at 332-49. | have already dealt with the plaintiff’ s procedural due process
clam.

The plaintiff’s final claim is that the ordinance is void on its face for vagueness. First

Amended Complaint ] 27 (section 301.1 of the ordinance is*unconstitutionally vague in describing



and defining residency requirements, standards of proof needed to obtain commercial shellfish
licenses, and/or documents needed to prove ‘residency’ as defined for the purposes of the
ordinance’). Following general introductory language to the effect that “[t]here are three types of
licenses asfollows,” section 301.1 of the ordinance provides, in its entirety:

Resident Commer cial Shellfish License. Thislicense entitlesthe Licensee

to harvest any amount of shellfish from the tidal waters or clam flats of the

Town where and when it is otherwise lawful to do so.
Ordinance 8§ 301.1. This section does not mention residency requirements and would not be the
appropriate location, if there were such alocation, for an explication of the standard of proof imposed
on applicants for resident commercia shellfish licenses. The plaintiff apparently meansto refer to

sections 104.3 and 304.1 of the ordinance, which provide, respectively:

“Resident” means a person who has domiciled in the Town for at least six
months next prior to the time his/her claim of residence is made.

* % %

An applicant for aResident Commercial Shellfish License must be aresident

of the Town of Harpswell as defined in Sec. 104.3 and whose prior shellfish

licenseis not currently under suspension pursuant to this Ordinance.
Ordinance 88 104.3, 304.1. In any event, the plaintiff does not oppose the town’s motion to dismiss
thisclaimin hisresponse to the motion and therefore must be deemed to have waived any opposition.
The plaintiff does argue in conclusory fashion that the residency requirement isvague, but only in the
context of therisk of erroneous deprivation of alicense asan element of the need for a pre-deprivation
remedy. Plaintiff’sOpposition at 16-17. To theextent that thisargument may a so be construed asone
in support of the amended complaint’ s void-for-vagueness claim, the only portion of the argument that

does not depend on evidence outsi de the amended complaint and the necessarily included ordinanceis

conclusory and insufficient under Graham.? Further, evenif the argument were sufficiently devel oped,

2 Resort to any of the extraneous evidence rdied upon by the plaintiff at page 17 of his opposition would require the court to convert
this motion to dismissinto one for summary judgment. Fed. R. Civ. P. 12(b)(6). | decline to do so and recommend that the court
(continued on next page)



therelevant portions of the ordinance are not facially void for vagueness. Neither sectionis®“so vague
that men of common intelligence must necessarily guess at its meaning and differ asto itsapplication.”
Connally v. General Constr. Co., 269 U.S. 385, 391 (1926). Seealso Village of Hoffman Estatesv.
The Flipside, Hoffman Estates, Inc., 455 U.S. 489, 501 (1982) (term of ordinance directed at
busi nesses not unconstitutionally vague on face when business person of ordinary intelligence would
understand it). The concept of “domicile” is well-known in Maine law and has a consistent, long-
standing common-law definition. E.g., Poirier v. City of Saco, 529 A.2d 329, 330 (Me. 1987)
(referring to “our judicial definition of domicile” as*“aplace where aperson livesor hashishome, to
which, when absent, heintendsto return and from which he has no present purposeto depart”), quoting
Belanger v. Belanger, 240 A.2d 743, 746 (Me. 1968). The plaintiff cites no authority in support of
his necessarily-implied argument that alocal ordinance that requires residency isvoid if it does not
specify what documentary or other evidence of domicilewill be deemed sufficient. Indeed, requiring
such aterm would appear to unnecessarily restrict the ability of both applicants and license-issuing
local officias to deal with individual circumstances as they arise and would serve no obvious
constitutional purpose. Thetownisentitled to dismissal of the plaintiff’ svoid-for-vaguenessclams.
All of the remaining specific allegations in the amended complaint are subsumed within the
constitutional claims discussed above. The plaintiff offers no other source allowed under section
1983 for any of those claims.
V. Conclusion
For the foregoing reasons, | recommend that the defendants motions to dismiss be

GRANTED.

exclude these materids for purposes of the motion to dismiss.

10



NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 26th day of March, 2002.

David M. Cohen
United States Magistrate Judge
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