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Defendants

RECOMMENDED DECISION ON DEFENDANTS
MOTION FOR SUMMARY JUDGMENT

Maine School Administrative District #61 (“MSAD #61”) and its superintendent, Candace
Brown, movefor summary judgment asto al three counts against them in this action ssemming fromthe
termination of plaintiff Susan K. Shaw’s employment with MSAD #61. Defendants Motion for
Summary Judgment, etc. (“ Defendants Motion™) (Docket No. 10) at 1; Second Amended Complaint
and Demand for Jury Tria (“Complaint”) (Docket No. 9). Shaw does not object to the entry of
summary judgment in favor of Brown. Plaintiff’s Objection to Defendants Motion for Summary
Judgment, in Part, etc. (“Plaintiff’s Opposition”) (Docket No. 15) at 2. For the reasonsthat follow, |
recommend that the Defendants Motion be granted as to Brown on al three counts, granted as to
MSAD #61 on Count | [J containing Shaw’s only federal claim and its state-law counterpart [1 and

that the court decline to exercise supplemental jurisdiction over Counts 1l and 111 asto MSAD #61.



I. Summary Judgment Standards

Summary judgment is appropriate only if the record shows“that thereisno genuineissue asto
any material fact and that the moving party isentitled to ajudgment as amatter of law.” Fed. R. Civ.
P.56(c). “Inthisregard, ‘material’ meansthat a contested fact has the potential to changetheoutcome
of the suit under the governing law if the dispute over it is resolved favorably to the nonmovant . . . .
By like token, *genuine’ means that ‘the evidence about the fact is such that a reasonable jury could
resolve the point in favor of the nonmoving party . ..."” McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1st Cir. 1995) (citations omitted). The party moving for summary judgment must
demonstrate an absence of evidence to support the nonmoving party’ s case. Celotex Corp. v. Catrett,
477 U.S. 317, 325 (1986).

In determining whether this burden is met, the court must view the record in the light most
favorable to the nonmoving party and give that party the benefit of all reasonable inferencesin its
favor. Cadle Co. v. Hayes, 116 F.3d 957, 959 (1st Cir. 1997). Once the moving party has made a
preliminary showing that no genuine issue of materia fact exists, “the nonmovant must contradict the
showing by pointing to specific facts demonstrating that there is, indeed, a triaworthy issue.”
National Amusements, Inc. v. Town of Dedham, 43 F.3d 731, 735 (1st Cir. 1995) (citing Celotex, 477
U.S. at 324); Fed. R. Civ. P. 56(e). “Thisisespecially truein respect to claimsor issues on which the
nonmovant bears the burden of proof.” International Ass n of Machinists & Aerospace Workersv.

Winship Green Nursing Ctr., 103 F.3d 196, 200 (1st Cir. 1996) (citations omitted).



Il. Factual Context

Theparties' statements of material facts, credited to the extent that they are either admitted or
supported by record citationsin accordance with Loc. R. 56, and viewed in the light most favorableto
Shaw, reveal the following:*

Shaw worked in the food-service department of MSAD #61, first as afood-serviceworker for
four or five years and then as director of food-service operations from midyear 1989 through the end
of the 1997-98 school year. Statement of Material FactsNot in Dispute (“ Defendants SMF”) (Docket
No. 11) 1 1; Plaintiff’s Opposing Statement of Materia Facts and Additional Facts (“Plaintiff’s
Opposing SMF") (Docket No. 16) 11. While Shaw was director of food-service operations Terrance
Towle, business manager of MSAD #61, was her supervisor. Id. 2. Towlewasthe only malewho
worked in the MSAD #61 central office. 1d. 3. Shaw felt that she had a poor working relationship
with Towle from the beginning. 1d. 4. AsShaw describedit, Towle“would yell at mein ahostile
manner. He would be red faced, use finger pointing, fist shaking and aloss of control.” Id.

During the 1996-97 school year Towleinterviewed all of the food-serviceworkersin MSAD
#61 regarding complaints about Shaw. 1d. 5.2 A number of workers Towleinterviewed did indeed

have complaints about Shaw. 1d. Towle met with Shaw in approximately February 1997 to go over

! The defendantsfailed to fileaseparate reply statement of materia facts, instead incorporating responsesto the plaintiff’ sfactsinthe
body of ther reply memorandum. See generally Defendants Reply Memorandum in Support of Motion for Summary Judgment
(“Defendants Reply”) (Docket No. 20). Locd Rule 56 requires thefiling of a separate reply satement of materid facts containing
numbered paragraphs admitting, denying or quaifying the opponent’ s statements, with denid s and qudifications supported by proper
record citations. The strewing of responses to facts throughout the body of a brief contravenesnot only theletter but a so the spirit of
therule, key purposes of which areto focustheissues and to conserve thetime of counsd and the court. To the extent the reply brief
attempts to respond to the plaintiff’s opposing statement of materid facts, it is accordingly disregarded. See Pew v. Scopino, 161
F.RD. 1, 1(D. Me. 1995) (“The parties are bound by their [Loca Rule 56] Statements of Fact and cannot challenge the court’s
summary judgment decision based on facts not properly presented therein.”).

2 Shaw assertsthat thedefendants’ statement that “ Brown wastold by variousmembers of the MSAD 61 Board of Directorsthat they
had received complaints about Mrs. Shaw” is hearsay and should be excluded. Rlaintiff’s Opposing SMF 115. It isunclear whether
the satement is hearsay in the sensethat it is offered to prove the truth of the matter asserted; however, in that nothing of significance
turnsonit | disregardit. The partiesdispute whether Brown directed Towleto investigate complaints. 1d. Inany event, Brown never
saw any reports of the “investigation” and Towle has no documentsrelating to it. Plaintiff’s Opposing SMF 1 5.



the substance of the complaints he had heard. 1d. §6. Thereafter, Shaw’s performance in the areas
criticized improved. Id. By spring 1997 the MSAD #61 lunch program was operating at asignificant
deficit. 1d. 7.2
Towle and Shaw hed an dtercation on June 24, 1997 arising from the fact that Towle had
asked aclerk who generally was assigned to food service to answer telephonesin the Business Office
while employees there were busy closing out theyear. 1d. 8. Shaw claimsthat when sheraised the
issue with Towle he spoketo her in“loud, inappropriatetones.” 1d. Asaresult of that incident, Shaw
met with Brown on July 1, 1997 to communicate her concerns about Towle, including a harassment
complaint. Id. 9. Shaw told Brown that Towle had behaved inappropriately to her, yelled at her and
behaved in a threatening manner. 1d. §10. After receiving Shaw’s complaint, Brown interviewed
Towle and other employees whom Shaw claimed had witnessed theincident. 1d. 11. Towleandthe
other employeestold Brown that “in essence” Shaw was the aggressor and was yelling and screaming.
Id. 12. Brown met again with Shaw and, after receiving her permission, invited Towleto join the
meeting. Id. T 13. At the meeting, the three discussed ways in which Towle and Brown could
improve their communication. 1d. Brown did not bring up the fact that Shaw believed Towl€e's
actions congtituted harassment; instead, Brown said it was her impression Shaw and Towle had a
“communication” problem. Plaintiff’sOpposing SMF 13. Shaw deniesthat it wassmply aproblem
with communication. Id. Inher view, Towl€e' sconduct was harassment. 1d. At theconclusion of the
meeting, Brown believed that Towle and Shaw would be able to work together productively.
Defendants SMF | 13; Plaintiff’s Opposing SMF  13. She did not tell the school board about

Shaw’s complaint. 1d.

3 Shaw statesthat the deficit was not atributable to any negligence on her part, Plaintiff’ sOpposing SMF §] 7; however, that statement
is not supported by the record citations given. A second statement, that Shaw was a good, dedicated director of food services, is
appropriately supported. Id.



On June 26, 1997 Towle gave Shaw an evaluation. Id. §14. Shaw viewed the second and
third paragraphs of the written-comment portion as negative and as having resulted from her complaint
about Towle. Plaintiff’s Opposing SMF 1 14.* Shaw started work at the beginning of the 1997-98
school year. Defendants SMF 15; Plaintiff’s Opposing SMF 1 15. However, on September 26,
1997 she missed work for health reasons and did not return for the remainder of theyear. 1d. MSAD
#61 knew that Shaw contended she was out of work as a result of stress and anxiety caused by
Towle's harassment. Plaintiff’s Opposing SMF § 15. The school district received a number of
doctor’s notes indicating that Shaw was unable to work because of stress, as well as workers
compensation formsindicating that shewas out of work asaresult of harassment and verbal abuse by
asupervisor. Defendants SMF { 16; Plaintiff’s Opposing SMF { 16.

In spring 1998 MSAD #61 was informed that Shaw could not return to work if she were
required to work under Towle. Id. §17.° It isimportant that the food-service director report to the
business manager at M SAD #61 because much of what the food-service director doesimpactsdirectly
on the budget. I1d. 118. Moreover, Brown felt that the reporting structure was appropriate given that
Towle had prior experience in food-service programs. Id. However, MSAD #61's
transportation/custodial maintenance supervisor at one time reported to Towle as business manager

but later was allowed to report directly to the superintendent. Plaintiff’s Opposing SMF §18.°

4 Shaw asserts that the evaluation was dated July 2, 1997, Plaintiff’sOpposing SMF 1] 14; however, theevauation is dated June 26,
1997. Evauation of Performance, attached as Exh. 7 to Deposition of Susan K. Shaw, filed with Defendants SMF. Shaw’ ssignature
acknowledging that she read the evauation is dated July 2, 1997. Id. The defendants dispute that the evauation was negative.
Defendants SMF 1 14.

® Shaw objects to this statement inter alia on the ground thet it arose from settlement discussions and accordingly is inedmissible
pursuant to Fed. R. Evid. 408. Plaintiff’sOpposing SMF 1117. However, Shaw’ sassertion that “ Brown claims she learned thisfrom
her lawyer while the parties were attempting to resolve their differences’ is unsupported by any citation to the record.

® The defendants also assert that Shaw refused to resume her position as food-service director unless she could report to someone
other than Towle; however, that statement is unsupported by any record citation. Defendants’ SMF 21; Plaintiff’ sOpposing SMF
21.



The MSAD #61 board of directors voted to eliminate the position of food-service director.
Defendants SMF 19; Plaintiff’s Opposing SMF 119.” Theearliest timethat MSAD #61 could have
eliminated Shaw’ s position after she reported harassment by Towle was in spring 1998, when the
budget was being approved by the financial committee of the school board. Plaintiff’s Opposing SMF
1127. According to MSAD #61, the sole reason for the decision was to cut costs; Shaw contends that
thiswas a pretext. Defendants SMF  19; Plaintiff’s Opposing SMF 1 19. Elimination of Shaw’s
position was not the only option outlined by Towle, who did not recommend to the board that it
eliminate the position. 1d. §20.® Towle presented as an option that the food program be subsidized:
however, he knew that “the school board in district 61, whether it[']sright or [it's| wrong, will not
subsidize the lunch program, they absolutely refused for years to subsidize [that] lunch program. . . .
They will not put any money into it, it has to be self supporting.” Plaintiff’s Opposing SMF  20.°
Shaw was paid all to which she was entitled under her contract. Defendants SMF | 22; Plaintiff’s
Opposing SMF § 22.%°

Shaw filed complaints with the Maine Human Rights Commission and the Equal Opportunity
Employment Commission (*EEOC”) aleging sexual discrimination and disability discrimination and

stating that “1 was retaliated against by Mr. Towle after | reported his behavior[.]” Id. §23."

7 Shaw’ sadditional assertion that her job wasdiminated “ halfway through her written contract” is not supported by the citation given.
Raintiff’s Opposing SMF 1 19.

8 The defendants statement that the board acted only after Towle “outlined a number of options” is not supported by the citation
given. Defendants SMF 1 20.

9 Shaw’ sassertion that thiswas“ [t]he other option” presented to the board is not supported by the citation given. Plaintiff’sOpposing
SMF 1 20.

10 shaw deniesthis statement, asserting that she was not paid for six daysin contract-year 1997 and was paid nothing during contract-
year 1998. Plaintiff’s Opposing SMF 122. However, this assertion is not supported by its accompanying citation to the deposition
testimony of Judene Dyer. Dyer testified that Shaw should have had only six days of unpaid leave during the 1997-98 schoal year and
that, although Dyer did not know how many unpaid days MSAD #61 gave Shaw, Shaw’s last paycheck was received during April
vacation week. Deposition of Judene B. Dyer, attached to Plaintiff’s Opposing SMF, a 29-36, & Exh. 1 thereto.

" The defendants claim that Shaw did not dlegeretdiation. Defendants SMF §23. The document cited shows that, athough Shaw
did not check abox marked “retdiation,” shereported retdiation in the narrative portion of her charge. See Chargeof Discrimingtion,
attached as Exh. B to Affidavit of Candace Brown (Docket No. 12).



Shaw’s concerns about Towle included, among other things, the way he looked at her, his
unexpected appearances very close behind her, comments he made about his sex life with his wife,
stories about extramarital affairson snowmobiletrips, calling her a“dumb broad,” and that he did not
treat women the same way he treated men. Plaintiff’s Opposing SMF §] 25.%

Following Shaw’ s complaint to Brown concerning Towle on or about July 1, 1997, she was
retaliated against in the following ways: (i) she was suddenly counseled that she could not work the
hours she had previously worked; (ii) she was denied reimbursement for college courses that had
previously been approved, although there had been no change that would explain the denid; (iii) she
was denied paid sick and personal leave to which she was entitled by contract; (iv) her office was not
included in plans for a new building; and (iv) ultimately her position was* eliminated” in the middle
of atwo-year written contract. 1d. §26.%

[1l. Analysis

In Count | of her complaint Shaw asserts that she was subject to retaliation, in violation of
Title VII of the Civil Rights Act of 1964 and the Maine Human Rights Act, for reporting what she
believed to be an unlawfully hostile work environment. Complaint 1 23-24. The defendants seek
summary judgment asto this count on the dternative grounds that Shaw failed to exhaust her remedies
and, in any event, her claim founders on the merits. Defendants Motion a 7-12. While | find that
Shaw exhausted her remedies, | agree that she makes out too weak a case to survive summary
judgment.™

“[A] claimant who seeksto recover for . . . an asserted violation of TitleVII, first must exhaust

administrative remedies by filing acharge with the EEOC, or aternatively, with an appropriate state

2 have deleted those portions of Shaw’ s statement that are unsupported by the citations given.

3| have ddleted those portions of Shaw’ s statement that are unsupported by the citations given.

| nasmuch as neither Shaw nor the defendants make any argument that statelaw differsfrom federal law with respect to her retdiation
(continued on next page)



or local agency, within the prescribed time limits.” Bonillav. Muebles J.J. Alvarez, Inc., 194 F.3d
275, 278 (1st Cir. 1999). A failureto do either, “if unexcused, barsthe courthouse door[.]” Id. The
defendants contend that, by failing to check abox marked “retaiation” on her EEOC complaint form,
Shaw failed to exhaust administrative remedies. Defendants’ Reply at 2-3. However, the record
revea sthat Shaw asserted in narrative accompanying the EEOC charge form that she had been subject
toretaliation. Thissufficiently placed the EEOC on notice of her retaliation claim. See, e.g., Duggins
v. Seak ‘N Shake, Inc., 195 F.3d 828, 831-33 (6th Cir. 1999) (holding that, athough defendants
made much of fact that plaintiff omitted to check box marked “retaiation” on one-page EEOC charge
form, “[w]herethe plaintiff alleged factsto the EEOC which clearly included retaliation allegations,
even though those facts were relayed through an affidavit, and where that plaintiff was not represented
by legal counsel in writing her one-page EEOC charge, such aplaintiff should not be precluded from
bringing a retaliation claim in the complaint.”); Auston v. Schubnell, 116 F.3d 251, 254 (7th Cir.
1997) (when plaintiff neither checked box marked “retaliation” nor included any reference to
retaliatory conduct in his account of facts, claimswere not fairly included within EEOC charge); see
also White v. New Hampshire Dep’'t of Corr., 221 F.3d 254, 263 (1st Cir. 2000) (“[T]he exact
wording of the charge of discrimination need not presage with literary exactitude the judicial
pleadings which may follow . . .. Rather, the critical question iswhether the claims set forth in the
civil complaint come within the scope of the EEOC investigation which can reasonably be expected to
grow out of the charge of discrimination.”) (citation and internal quotation marks omitted).

| turn to the merits. Title VIl proscribes an employer from discriminating against an employee
“because he has opposed any practice made an unlawful employment practice by this subchapter, or

because he has made a charge, testified, assisted, or participated in any manner in an investigation,

dam, | shal likewise assume that federd anadysis controls the outcome as to both.



proceeding, or hearing under this subchapter.” 42 U.S.C. § 2000e-3(a). A plaintiff aleging
retaliation “must first prove, by a preponderance of the evidence, a primafacie case of retaliation.”
Provencher v. CVSPharmacy, Div. of Melville Corp., 145 F.3d 5, 10 (1st Cir. 1998). Such aprima
facie case congsts of “ashowing that: (1) the employee engaged in conduct that Title VI protects; (2)
the empl oyee suffered an adverse employment action; and (3) the adverse action is causally connected
to the protected activity.” Santiago-Ramosv. Centennial P.R. Wireless Corp., 217 F.3d 46, 57 (1st
Cir. 2000). “If the plaintiff succeeds, the defendant has a burden of production to articulate a
legitimate, non-discriminatory reason for its challenged actions.” Provencher, 145F.3dat 10. “Then
by a preponderance of the evidence, the plaintiff must show that the proffered reason is pretextual .”
Id. “ At all times, however, the plaintiff retains the ultimate burden to show that he hasbeen thevictim
of intentional discrimination.” 1d. “[A] prima facie case and sufficient evidence to reject the
employer’ s explanation may permit afinding of liability[.]” Reevesv. Sanderson Plumbing Prods.,
Inc., 120 S. Ct. 2097, 2109 (2000).

The defendants contend [ and | agree [ that Shaw does not even make out aprima facie case.
See Defendants Motion at 9. Shaw’sclaim in anutshell isthat on July 1, 1997 shetold Brown that
she had been harassed by Towle, and that various acts of retaliation, including ultimately the
elimination of her position, flowed from this event. Plaintiff’s Opposition at 1. However, no fact
cognizable on summary judgment (i.e., admitted or properly supported in accordance with Loc. R. 56)
supports afinding that, per the first prong of the prima facie test, she engaged in protected conduct in
the sense that she complained of “sexual harassment,” as opposed simply to harassment initsgeneric
sense® Both Shaw and Brown referred to or perceived Shaw’s July 1st complaint as one of

“harassment”; however, semantics aside, the only concrete evidence is that on July 1st Shaw

B «Harassment” isdefined in relevant part as“the act or aninstance of harassing: VEXATION, ANNOYANCEL]” Webster'sThird
(continued on next page)



complained that Towle had yelled at and threatened her. Although Shaw avers that she wasin fact
concerned about sexual or gender-based behavior on Towle's part (i.e., standing too close, making
comments about his sex life and treating men and women differently), there is no evidence that these
concerns were relayed to Brown on July 1, 1997 or at any other relevant time.

Shaw apparently subjectively percelved her July 1st complaint asaprotest against unlawful [
as opposed simply to vexatious [I behavior. However, an employee must have harbored “a
reasonable belief that [her] activity was protected by Title VI1”; she *cannot avoid scrutiny of [her]
clams merely by claiming such abelief.” Montandon v. Farmland Indus., Inc., 116 F.3d 355, 359
(8th Cir. 1997) (citation and internal quotation marks omitted). There being no evidence that Shaw
complained to Brown that Towle’ sbehavior was gender-based, she cannot reasonably be perceived
as having complained against conduct proscribed by TitleVII. See, e.g., Hamner v. . Vincent Hosp.
& Health Care Ctr., Inc., 224 F.3d 701, 706 (7th Cir. 2000) (plaintiff’ sgrievance [J whichincluded
complaints that supervisor mocked his homosexuality, screamed and refused to communicate in
professiona manner [J “did not involve sexual harassment . . . becauseit did not assert that Edwards
treated Hammer differently because heisaman.”).

Even assuming arguendo that Shaw made out aprima facie case, shestill would fail toraisea
triable issue of pretext. MSAD #61 evinces evidence that the school board terminated Shaw’s
position for alegitimate, nondiscriminatory reason. Inresponse, Shaw offers merely abald assertion
that this reason was pretextual.”® Such conclusory statements cannot forestall summary judgment. See,

e.g., Burnsv. Sate Police Ass' n of Mass., 230 F.3d 8, 9 (1st Cir. 2000) (opposing party may not rely

New International Dictionary 1031 (1981).

181 her statement of material facts, Shaw citesto documents containing details of her dlegation of pretext. See Plaintiff’ sOpposing
SMF 1119; Affidavit of Susan Shaw, attached to Plaintiff’s Opposing SMF, & Exh. A thereto. Details omitted from a statement of
materid facts do not form apart of the summary-judgment record. See, e.g., CMM Cable Rep., Inc. v. Ocean Coast Props., Inc.,
888 F. Supp. 192, 201 n.7 (D. Me. 1995), aff’d, 97 F.3d 1504 (1st Cir. 1996) (“Under [Loca Rule56], itisnot the court’ sduty to
(continued on next page)
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on conclusory allegations, unsupported speculation to defeat summary judgment). MSAD
#61 accordingly is entitled to summary judgment in its favor asto Count I.

In view of the recommended dismissal of Shaw’s foundational federal claim, | further
recommend that the court refrain from exercising its supplemental jurisdiction over her two remaining
state-law clamsasagainst MSAD #61, Count |1 (asserting breach of contract) and Count 111 (asserting
violation of 26 M.R.SA. 8 626). See Complaint 1 25-28; Camelio v. American Fed'n, 137 F.3d
666, 672 (1st Cir. 1998) (“[ T]he balance of competing factors ordinarily will weigh strongly in favor
of declining jurisdiction over state law claims where the foundational federa claims have been
dismissed at an early stage in the litigation.”).”

V. Conclusion
For the foregoing reasons, | recommend that the Defendants’ Motion be GRANTED asto Brown
on Counts I-111; GRANTED asto MSAD #61 on Count |, and that Counts 1 and |1l asto MSAD #61 be

DISMISSED on the basis of a declination to exercise supplemental jurisdiction.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report
or proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8 636(b)(1)(B)
for which de novo review by the district court is sought, together with a supporting
memorandum, within ten (10) days after being served with a copy thereof. A responsive
memorandum shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

go beyond the parties’ statements of materia facts. . . . The parties are bound by their [Loca Rule 56] Statements of Fact and the
court’s summary judgment decision will be based solely upon facts properly presented therein.”).

Y shaw sstate-law daimof retdiation, which isdisposed of onthe samebasisasher Title VI retdiation claim, properly isreached on
the merits. See Van Harken v. City of Chicago, 103 F.3d 1346, 1354 (1<t Cir. 1997) (noting appropriateness of exercise of
supplementd jurisdiction to adjudicate state-law claim that is coterminous on meritswith federa claim); Bishop v. Bell Atlantic Corp.,
No. 99-189-B, 2001 WL 40910, *3 (D. Me. Jan. 11, 2001) (clam of unlawful retdiation under MaineHuman RightsAct anadlyzedin
same manner as cdlaim of Title V11 discrimination).

11



Dated this 22nd day of January, 2001.

David M. Cohen
United States Magistrate Judge
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