
UNITED STATES DISTRICT COURT 

DISTRICT OF MAINE 

 

ADAM STONE,    ) 

      ) 

  Movant,   ) 

      ) 

 v.       ) 1:08-cr-00006-JAW 

      ) 1:11-cv-00007-JAW    

      ) 

UNITED STATES OF AMERICA, ) 

      ) 

  Respondent.   ) 

 

 

ORDER DENYING PETITIONER’S APPLICATION FOR CERTIFICATE OF 

APPEALABILITY 

 

 The Court denies Adam Stone’s application for a certificate of appealability 

(COA) under 28 U.S.C. § 2253(c).  The Court provided an exhaustive discussion of 

the disputed factual issues in this case in affirming the Magistrate Judge’s 

recommended denial of Mr. Stone’s 28 U.S.C. § 2255 motion.  Order Affirming 

Recommended Decision and Denying Mot. for Oral Argument (ECF No. 91) (Order).  

Mr. Stone has not demonstrated that jurists of reason could disagree with the 

Court’s conclusion that Attorney Villa provided Mr. Stone with the legal counsel 

guaranteed by the Sixth Amendment.  Miller-El v. Cockrell, 537 U.S. 322, 327 

(2003).  He has therefore not made the “substantial showing of the denial of a 

constitutional right” that he must before a COA may issue.  28 U.S.C. § 2253(c)(2). 

 One point in Mr. Stone’s application for a certificate of appealability bears 

discussion.  The Court acknowledges that it erred in one respect in its earlier Order.  

In that Order, the Court assumed that if the five-level enhancement for trading 
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images applied under United States Sentencing Guideline § 2G2.2(b)(3)(B), Mr. 

Stone’s Guideline range would have “jumped from 210 to 262 months to 360 to life, 

capped by the statutory maximum of twenty years.”  Order at 60.  As Mr. Stone 

points out, this analysis was in error since it failed to acknowledge that he had 

already received a five-level bump for distribution to a minor under U.S.S.G. § 

2G2.2(b)(3)(C).  Pet’r’s App. at 20-22.  Mr. Stone is correct that under the 

Guidelines, a defendant may receive a five-level increase under either § 

2G2.2(b)(3)(B) or § 2G2.2(b)(3)(C), “but not both.”  United States v. Rogers, 666 F. 

Supp. 2d 148, 149-50 (D. Me. 2009) (discussing §§ 2G2.2(b)(3)(B) and (F)).  But this 

one point among many does not change the Court’s determination that Attorney 

Villa met or exceeded Strickland standards.   

“Mr. Stone presented a hard case in 2008 and now.”  Pet’r’s Application for 

COA, 2 (ECF No. 92) (Pet’r’s App.); Order at 1.  However, Mr. Stone does not present 

a hard case for purposes of his § 2255 motion.  Mr. Stone’s current counsel has done 

an exceptional job marshaling the best possible arguments for his client, but they 

ultimately fall far short of the high bar for setting aside a sentence under the Sixth 

Amendment.   

The Court DENIES Petitioner’s Application for Certificate of Appealability 

(ECF No. 92). 

SO ORDERED. 

 

/s/ John A. Woodcock, Jr. 

JOHN A. WOODCOCK, JR. 

CHIEF UNITED STATES DISTRICT JUDGE 
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Dated this 5th day of April, 2013 
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