UNITED STATES DISTRICT COURT

DISTRICT OF MAINE
)
)
IN RE: MONTREAL MAINE AND ) Civil no. 1:13-MC-00184-NT
ATLANTIC RAILWAY, LTD., )
)
Debtor , )

ORDER

Before the Court is the Claimants’ motion for reconsideration or to certify
reviewability of the Court’s March 21, 2014 order granting motions to transfer
eighteen wrongful death suits from Illinois to this Court (ECF No. 226). For the
following reasons, the motion is DENIED.

The heart of the Claimants’ motion for reconsideration is their assertion that
the Court’s Order does not address how either a right to indemnification or a shared
insurance policy could have conceivably impacted the Railway’s bankruptcy estate,
since “the Railway’s Estate . . . is unable to pay its own administrative expenses.”
Mot. to Reconsider 2, 6, n. 6 & 10. The Court takes this opportunity to clarify any
confusion.

The evidence presented to the Court indicates that the Railway’s Estate may
have assets available for distribution to parties other than secured creditors. In

particular, the Railway has made a claim against Western Petroleum. See, Comp.

1 The Claimants take the position that sixteen of the Illinois cases were voluntarily dismissed
on March 24, 2014. The Court notes, however, that it took jurisdiction of the Illinois cases on March
21, 2014, the date it entered the order to transfer the cases.
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104 in Keach v. World Fuel Svcs. Corp. et al, Bk. No. 13-10670 (Bankr. D. Me 2014).
The Trustee represented to the Court that the claim may yield hundreds of millions
of dollars for the Estate.

The Court disagrees that this lawsuit attempts to assert the Claimants’
rights. The Complaint states the Railway’s own claims against the defendants, and
it alleges damages based both on the Railway’s own losses and on the Railway’s
liability to those harmed in the disaster. Although the size of the Railway’s claim is
in part dependent upon what claims are filed against it, the Claimants have not
pointed to any authority suggesting that the Railway is precluded from asserting as
part of its damages its exposure on claims asserted against it.2

Here the Railway claims that Western Petroleum withheld material
information from it about the volatility of the oil the Railway was contracted to
transport. This states a viable claim against Western Petroleum, one that may
generate assets for distribution. Because the Court cannot say that the estate is

administratively insolvent as the Claimants assert, claims against CIT, which has

2 Caplin v. Marine Midland Grace Trust Co. of New York, 406 U.S. 416 (1972), cited by the
Claimants, is distinguishable. In Caplin, the Supreme Court barred a bankruptcy trustee from
asserting the rights of a debtor’s bondholders against a bank that may have acted in bad faith in
supervising the conditions of the debtor’s bond. In denying the trustee the right to sue on behalf of
the bondholders, the Supreme Court noted that,

nowhere does [the Trustee] argue that [the debtor] could make any claim against [the
bank]. . .. Assuming that [the trustee’s] allegations of misconduct on the part of the
[bank] are true, the [trustee] has at most described a situation where [the debtor]
and [the bank] were in pari delicto.

Caplin, 406 U.S. at 429-30. The debtor — fully aware of its own defalcation — had no right to sue the
bank for failing to ensure the debtor’s compliance with its bond requirements, and therefore the
trustee had no basis for pursuing the bank.



an unqualified right of indemnification from the Railway, may conceivably have
some effect on the distribution of the estate’s as-yet-unquantified assets.

The reasons for finding bankruptcy-relatedness are fundamentally different
where shared insurance is concerned. Shared insurance creates bankruptcy-
relatedness because insurance “is a valuable property of the debtor” and actions
against co-insureds—whether they are “independently liable” or not—threaten to
diminish the coverage available under the policy. Robins, 788 F.2d at 1001.3 As the
Quigley court noted in finding bankruptcy-relatedness on the basis of shared
Iinsurance:

One of the central purposes—perhaps the central purpose—of extending

bankruptcy jurisdiction to actions against certain third parties, as well

as suits against debtors themselves, is to “protect| | the assets of the

estate” so as to ensure a fair distribution of those assets at a later point

in time. In re Zarnel, 619 F.3d 156, 171 (2d Cir.2010). . . . A suit against

a third party alleging liability not derivative of the debtor’s conduct but

that nevertheless poses the specter of direct impact on the res of the

bankrupt estate may just as surely impair the bankruptcy court’s

ability to make a fair distribution of the bankrupt’s assets as a third-
party suit alleging derivative liability.
In re Quigley Co., Inc., 676 F.3d 45, 57-58 (2d Cir. 2012) cert. denied, 133 S. Ct. 2849
(U.S. 2013). If allowed to be paid outside of bankruptcy, the proceeds of the XL

Policy will be distributed to the first claimants to liquidate their claims against CIT

3 The Claimants claim that:

Robins dictates that bankruptcy jurisdiction based on shared insurance should not be
extended over third party cases, such as the Illinois Actions, where the non-debtor is
“Independently liable as, for example, where the debtor and another are joint
tortfeasors or where the nondebtor’s liability rests upon his own breach of duty.”
[A.H. Robins Co. Inc. v. Piccinin, 788 F.2d 994, 999-1000 (4th Cir. 1986).]

Mot. for Reconsideration 6. But Robins does not say this about shared insurance, it says this about
third parties who claim an indemnity obligation of the debtor.



or the Rail World Defendants, leaving further claimants without any recovery once
the policy is exhausted. This was a central concern of both Quigley and Robins, and
it is the reason the Court has found bankruptcy-relatedness jurisdiction over claims
against defendants who are co-insureds under the XL Policy.

Finally, the Court notes that the Claimants’ discussion of the “special
circumstances” necessary to “extend the stay” against a non-debtor defendant
appears beside the point. The question before the Court was not whether the
automatic stay under 11 U.S.C. § 362(a) should be extended to the Non-Debtor
Defendants, but rather whether it should take jurisdiction of wrongful death suits
against the Non-Debtor Defendants.

The Claimants have not pointed to any law that causes the Court to feel that
certification under 28 U.S.C. § 1292(b) is warranted. For the foregoing reasons, the

Claimants’ motion is DENIED.

SO ORDERED.

/s/ Nancy Torresen
United States District Judge

Dated this 18t day of April, 2014.
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LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JEREMY R. FISCHER
DRUMMOND WOODSUM
84 MARGINAL WAY

SUITE 600

PORTLAND, ME 04101-2480
207-772-1941

Email: jfischer@dwmlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

JOHN C. GEKAS

ARNSTEIN & LEHR

120 SOUTH RIVERSIDE PLAZA
SUITE 1200

CHICAGO, IL 60606-3910

Email: jgekas@arnstein.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

JOHN THOMAS
STEMPLEWICZ

U.S. DEPARTMENT OF JUSTICE
P. 0. BOX 875

BEN FRANKLIN STATION
WASHINGTON, DC 20044
202-514-7194

Email: john.stemplewicz@usdoj.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED
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JORDAN M. KAPLAN
ZWERDLING, PAUL, KAHN &
WOLLY, PC

1025 CONNECTICUT AVE. NW
SUITE 712

WASHINGTON, DC 20036
(202) 857-5000

Email: jkaplan@zwerdling.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

KEITH J. CUNNINGHAM
PIERCE ATWOOQOD LLP
MERRILL'S WHARF

254 COMMERCIAL STREET
PORTLAND, ME 04101
791-1100

Email:
kcunningham@pierceatwood.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

LESLIE M. SMITH
KIRKLAND & ELLIS

300 N LASALLE

CHICAGO, IL 60654

Email: leslie.smith@kirkland.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MATTHEW KALAS

LOCKE LORD LLP

111 SOUTH WACKER DRIVE
CHICAGO, IL 60606
312-443-0458

Email: mkalas@Ilockelord.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MAUREEN D. COX

CARMODY TORRANCE SANDAK

HENNESSEY LLP

50 LEAVENWORTH STREET
WATERBURY, CT 06721
203-573-1200
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Email: mcox@carmodylaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

MEGAN COLLEEN HUGO
EDWARDS WILDMAN PALMER
LLP

225 WEST WACKER DRIVE
SUITE 3000

CHICAGO, IL 60606

Email:
mhugo@edwardswildman.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MICHAEL F. HAHN

EATON PEABODY

ONE PORTLAND SQUARE
PORTLAND, ME 04101
207-274-5266

Email: mhahn@eatonpeabody.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MICHAEL J. KANUTE

BAKER & DANIELS

311 SOUTH WACKER DRIVE
SUITE 4400

CHICAGO, IL 60606

(312) 212-6510

Email: mike.kanute@faegrebd.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

MITCHELL A. TOUPS
WELLER, GREEN, TOUPS &
TERRELL, LLP

P.O0. BOX 350

BEAUMONT, TX 77704-0350
(409) 838-0101

Email: matoups@wagttlaw.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

PAMELA W. WAITE
OFFICE OF THE ATTORNEY



GENERAL

STATE HOUSE STATION 6
AUGUSTA, ME 04333-0006
626-8800

Email: pam.waite@maine.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RANDY J. CRESWELL
PERKINS THOMPSON, PA
ONE CANAL PLAZA

P.O. BOX 426

PORTLAND, ME 04112
207/774-2635

Email:
rcreswell@perkinsthompson.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

STEFANIE WOWCHUK
MCDONALD

DENTON US LLP

233 S. WACKER DRIVE
CHICAGO, IL 60613
312-876-2569

Email:
stefanie.mcdonald@dentons.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

STEPHEN G. MORRELL
OFFICE OF THE U.S. TRUSTEE
537 CONGRESS STREET

SUITE 303

PORTLAND, ME 04101
207-780-3564

Email: Stephen.g.morrell@usdoj.gov
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

THOMAS M. BROWN

EATON PEABODY

P. 0. BOX 1210

BANGOR, ME 04402

947-0111

Email: torown@eatonpeabody.com
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LEAD ATTORNEY
ATTORNEY TO BE NOTICED

VICTORIA E. MORALES
MAINE DEPARTMENT OF
TRANSPORTATION

LEGAL SERVICES
TRANSPORTATION BLDG
STATE HOUSE STATION 16
AUGUSTA, ME 04330-0016
207-774-2500 ext 2786

Fax: 207-774-3591

Email: victoria.morales@maine.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

WILLIAM C. PRICE
CLARK HILL THORP REED
ONE OXFORD CENTRE

301 GRANT STREET

14TH FLOOR
PITTSBURGH, PA 15219
(412) 394-7776

Email: wprice@clarkhill.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

WYSTAN M. ACKERMAN
ROBINSON & COLE, LLP
280 TRUMBULL STREET
HARTFORD, CT 06103-3597
(860) 275-8388

Email: wackerman@rc.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED



