UNITED STATES DISTRICT COURT
DISTRICT OF MAINE

MARGARET LONG,
Plaintiff,
Docket no. 1:09-cv-592-GZS

V.

FAIRBANK RECONSTRUCTION
CORP.,

Defendant & Third-Party
Plaintiff,

V.

GREATER OMAHA PACKING
COMPANY, INC.,

Third-Party Defendant.
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ORDER ON MOTION IN LIMINE
RE: Deposition Designations

Before the Court is the Motion in Limine Regarding GOPAC’s Deposition Designations
(Docket # 322). The Court has also been provided various objections to Fairbank’s Deposition
Designations through Addenda filed by GOPAC (Docket # 308/309, 315/319). All of GOPAC’s
Addenda seek to apply their Rule 402 and 403 objections that were generally denied without
prejudice via two of the Court’s Orders on Motions in Limine (Docket #s 351 & 352). As
detailed herein, Fairbank’s Motion and GOPAC’s Addenda are GRANTED IN PART &
DENIED IN PART.

As Fairbank indicates in its Motion, the Court fully expects that the parties will edit their
deposition designations to comply with any and all orders the Court has issued on other motions
in limine. To the extent the parties disagree as to what additional redactions are required by the
Court’s orders, they shall bring that issue to the Court’s attention prior to the start of trial.

Absent the parties raising any specific issues, the Court will assume that the parties have



resolved what Fairbank titles its “General Objections” in accordance with the Court’s orders on
the various motions in limine.

The Court rules on specific objections presented by both Fairbank and GOPAC as
follows:

Bostwick: Fairbank’s objection as to foundation for pages 37-39 is overruled. The
Court, however, notes that GOPAC should exclude from page 37, line 6 through line 20 in
accordance with the Court’s Order on Discovery Disputes (Docket # 350). Based on the Court’s
complete review of the amended Bostwick Deposition Designation (Docket # 340 & 340-1), it
appears that all of the other specific objections raised in GOPAC’s Addenda have been resolved.

Hank: GOPAC'’s objection as to lack of personal knowledge for page 9, lines 8-17 is
sustained. Based on GOPAC’s Response (Docket # 336), the Court understands there to be no
other remaining objections to the designated portions of this 30(b)(6) deposition.

Kumpost: To the extent that GOPAC presented specific objections to this deposition
testimony in its Addenda, the Court has received and reviewed an apparently amended
deposition designation from Fairbank on October 21, 2011. To the extent any objected-to
portions remain designated, GOPAC’s objections under F.R.E 402 and 403 are overruled and the
Court will allow the deposition testimony to be presented as set out in the Kumpost designation
most recently received by the Court.

Shonka: To the extent that GOPAC presented specific objections to this deposition
testimony in its Addenda, the Court has received and reviewed an apparently amended
deposition designation from Fairbank on October 21, 2011. Having reviewed the amended
designation, the Court overrules any objections under F.R.E. 402 or 403 to the testimony
highlighted in the amended designation.

Zirnstein: With respect to GOPAC’s objection to Fairbank’s use of this deposition at
trial where Zirnstein will appear as a live witness, the objection is overruled. Dr. Zirnstein’s
deposition testimony remains admissible as an admission by a party opponent under F.R.E.
801(d)(2)(C). (See Recommended Decision at 20.) To the extent that GOPAC presented
specific objections to this deposition testimony in its Addenda, the Court has received and
reviewed an apparently amended deposition designation from Fairbank on October 21, 2011. To

the extent any objected-to portions remain designated, the objections are overruled and the Court



will allow the deposition testimony to be presented as set out in the Zirnstein designation most
recently received by the Court.

Koohmaraie: With respect to GOPAC’s objection to Fairbank’s use of this deposition at
trial where Zirnstein will appear as a live witness, the objection is sustained. The Court will
reconsider this ruling if Fairbank makes a showing the Koohmaraie’s deposition qualifies as an
admission by a party opponent under F.R.E. 801(d)(2)(C), like Dr. Zirnstein’s deposition, or
otherwise qualifies for use under Federal Rule of Civil Procedure 32.

McKee: The Court has received and reviewed an apparently amended deposition
designation from Fairbank on October 21, 2011. The designation includes reference to McKee’s
termination—an issue on which the Court previously reserved ruling. Having reviewed the
McKee deposition designation in its entirety, the Court will not allow Fairbank to present
McKee’s testimony regarding her termination because the probative value of this testimony is
substantially outweighed by the danger that the issues raised by McKee’s termination will
confuse the issues and mislead the jury.! As a result, the Court excludes the testimony
designated on page 98, 100 and 127-28. To the extent GOPAC objects to other portions of
McKee’s testimony based on Rule 402 and 403, the objections are overruled.

Lutz: To the extent that GOPAC presented specific objections to this deposition
testimony in its Addenda, the Court has received and reviewed an apparently amended
deposition designation from Fairbank on October 21, 2011. The Court notes that neither side
had designated Dr. Lutz as an expert witness. (See Fairbanks’ Witness List (Docket # 286) &
GOPAC’s Witness List (Docket # 291).) To the extent that Dr. Lutz is testifying solely as an
occurrence witness regarding her personal knowledge of Fairbank’s operations as well as her
role in the recall investigation, the Court will sustain GOPAC’s objections and exclude the
designated testimony on pages 348-49 as well as the designation from page 353, line 3 through
through page 372, line 9. In the Court’s assessment, the testimony on these pages would be
relevant only if Dr. Lutz were testifying as an expert and providing opinions premised on the
existence or absence of the conditions noted in the hypothetical questions. The Court
alternatively concludes that the line of questioning contained on pages 353 through 372 is
excludable under Rule 403.

! The Court would consider allowing GOPAC to impeach McKee with evidence of her termination. However,
GOPAC is the party seeking to exclude this evidence.



In accordance with the Final Pretrial Order (Docket # 248), the Court believes it has
resolved all of the remaining deposition issues. In order to streamline the presentation of
evidence and avoid waste of time, the Court expects that the parties will queue up their
deposition designation testimony in accordance with this Order and all of the applicable prior
orders. The parties will not be allowed to present further belated objections regarding deposition
designations during trial.

SO ORDERED.

/s/ George Z. Singal
United States District Judge

Dated this 27" day of October, 2011.

Plaintiff

MARGARET LONG represented by DAVID W. BABCOCK

TERMINATED: 03/11/2011 MARLER CLARK
1301 2ND AVENUE
SUITE 2800

SEATTLE, WA 98101
206-346-1885

Email: dbabcock@marlerclark.com
ATTORNEY TO BE NOTICED

PETER C. FELMLY
DRUMMOND WOODSUM
84 MARGINAL WAY

SUITE 600

PORTLAND, ME 04101-2480
(207) 772-1941

Email: pfelmly@dwmlaw.com
ATTORNEY TO BE NOTICED

WILLIAM D. MARLER
MARLER CLARK

1301 2ND AVENUE

SUITE 2800

SEATTLE, WA 98101

(206) 346-1984

Email: bmarler@marlerclark.com
ATTORNEY TO BE NOTICED



V.
Defendant

FAIRBANK FARMS INC
TERMINATED: 03/11/2011

Defendant

FAIRBANK RECONSTRUCTION
CORP
TERMINATED: 03/11/2011

represented by

represented by ELIZABETH G. KNOX PECK

THOMPSON & BOWIE, LLP
THREE CANAL PLAZA

P.0. BOX 4630

PORTLAND, ME 04112

774-2500

Email: epeck@thompsonbowie.com
ATTORNEY TO BE NOTICED

PAUL C. CATSOS

THOMPSON & BOWIE, LLP
THREE CANAL PLAZA

P.O0. BOX 4630

PORTLAND, ME 04112
207-774-2500

Email: pcatsos@thompsonbowie.com
ATTORNEY TO BE NOTICED

RALPH A. WEBER

GASS WEBER MULLINS LLC
309 NORTH WATER STREET
SUITE 700

MILWAUKEE, WI 53202

(414) 224-7698

Email:
weber@gasswebermullins.com
ATTORNEY TO BE NOTICED

SHAWN K. STEVENS

GASS WEBER MULLINS LLC
309 NORTH WATER STREET
SUITE 700

MILWAUKEE, WI 53202

(414) 224-7784

Email:
stevens@gasswebermullins.com
ATTORNEY TO BE NOTICED

ELIZABETH G. KNOX PECK
(See above for address)
ATTORNEY TO BE NOTICED



doing business as

FAIRBANK FARMS PAUL C. CATSOS

TERMINATED: 03/11/2011 (See above for address)
ATTORNEY TO BE NOTICED

RALPH A. WEBER
(See above for address)
ATTORNEY TO BE NOTICED

SHAWN K. STEVENS
(See above for address)
ATTORNEY TO BE NOTICED

Defendant
GREATER OMAHA PACKING represented by ALISON DENHAM
COMPANY INC DOUGLAS, DENHAM, BUCCINA
TERMINATED: 03/11/2011 & ERNST
103 EXCHANGE STREET
P.0.BOX 7108

PORTLAND, ME 04112-7108
207-774-1486

Email: adenham@dougden.com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

BRIAN DAVID NOLAN
NOLAN, OLSON & STRYKER,
P.C, L.L.O.

TWO OLD MILL

SUITE 240

10855 WEST DODGE ROAD
OMAHA, NE 68154
402-932-5126

Email: bnolan@nolanolson.com
ATTORNEY TO BE NOTICED

SUSAN LESLIE STRYKER
NOLAN, OLSON & STRYKER,
P.C,L.L.O.

TWO OLD MILL

SUITE 240

10855 WEST DODGE ROAD
OMAHA, NE 68154
402-932-5126

Email: sstryker@nolanolson.com
ATTORNEY TO BE NOTICED



ThirdParty Defendant

GREATER OMAHA PACKING
COMPANY INC

ThirdParty Plaintiff

FAIRBANK RECONSTRUCTION
CORP

represented by

represented by

ALISON DENHAM
(See above for address)
ATTORNEY TO BE NOTICED

BRIAN DAVID NOLAN
(See above for address)
ATTORNEY TO BE NOTICED

DAVID PATTERSON GLOOR
GLOOR LAW GROUP

225 W. WACKER DRIVE
SUITE 1800

CHICAGO, IL 60606
312-752-3700

Email: pgloor@gloorlaw.com
ATTORNEY TO BE NOTICED

MARTICA S. DOUGLAS
DOUGLAS, DENHAM, BUCCINA
& ERNST

103 EXCHANGE STREET

P.O. BOX 7108

PORTLAND, ME 04112-7108
207-774-1486

Email: mdouglas@dougden.com
ATTORNEY TO BE NOTICED

STEPHEN P ELLENBECKER
GLOOR LAW GROUP

225 W. WACKER DRIVE

SUITE 1800

CHICAGO, IL 60606
312-752-3700

Email: sellenbecker@gloorlaw.com
ATTORNEY TO BE NOTICED

SUSAN LESLIE STRYKER
(See above for address)
ATTORNEY TO BE NOTICED

ELIZABETH G. KNOX PECK
(See above for address)
ATTORNEY TO BE NOTICED



PAUL C. CATSOS
(See above for address)
ATTORNEY TO BE NOTICED

RALPH A. WEBER
(See above for address)
ATTORNEY TO BE NOTICED

SHAWN K. STEVENS
(See above for address)
ATTORNEY TO BE NOTICED

ThirdParty Plaintiff

FAIRBANK FARMS INC represented by ELIZABETH G. KNOX PECK
TERMINATED: 08/15/2011 (See above for address)
ATTORNEY TO BE NOTICED

PAUL C. CATSOS
(See above for address)
ATTORNEY TO BE NOTICED

RALPH A. WEBER
(See above for address)
ATTORNEY TO BE NOTICED

SHAWN K. STEVENS
(See above for address)
ATTORNEY TO BE NOTICED



