UNITED STATES DISTRICT COURT

DISTRICT OF MAINE

KEVIN RICHARD HALL,
Movant

2:02-cr-00031-DBH-1

2:10-cv-00257-DBH

UNITED STATES OF AMERICA,

N N N N N N N N N

Respondent

RECOMMENDED DECISION

Kevin Hall was convicted in 2003 of one federal drug offense, 163 counts of money
laundering, and four counts of tax evasion. The jury returned a special verdict finding that all of
Hall’s interest in certain properties named in the forfeiture counts was subject to forfeiture,
including, but not limited to: (1) a mortgage given to the defendant by Felicity Hyde pursuant to
a power of attorney, encumbering certain real property located at 380 Belfast Road, Camden,
Maine, owned by Phyllis Hyde, recorded in the Knox County Registry of Deeds at Book 2434,
Page 233 (the $56,570 mortgage) and (2) all assets of the Fire Island Construction Company,
Inc., including a second mortgage on the Belfast property also given to the defendant by Felicity
Hyde pursuant to a power of attorney, recorded in the Knox County Registry of Deeds at Book
2435, Page 318 (the $33,053.50 mortgage). On January 31, 2003, this court entered its
preliminary order of forfeiture extinguishing all of Hall’s right, title, and interest in each of the
forfeited assets, including the two mortgages, and transferring the same to the United States. The
final order of forfeiture entered on October 1, 2003.

As the First Circuit Court of Appeals summarized in its decision on Hall’s first direct



appeal, “The 163 [money laundering] counts essentially involve loans to friends and colleagues
and related transactions, purchases of cars and other vehicles, expenditures to renovate property,

and establishing a construction business.” United States v. Hall, 434 F.3d 42, 50 (1st Cir. 2006)

(Hall I). A consequence of this first direct appeal was that the First Circuit remanded for

resentencing in light of United States v. Booker, 543 U.S. 220 (2005). See Hall I, 434 F.3d at

48-49. As a result, Hall’s sentence was reduced from 151 months to 120 months. Hall took

another direct appeal to no avail. See United States v. Hall, 557 F.3d 15, 22 (1st Cir. 2009), cert.

denied, 557 U.S. 928 (2009) (Hall I1).

Now, more than ten years after Hall’s criminal conviction, a witness from the January
2003 criminal trial, William M. Ferrell, Jr., has filed in this criminal case what he calls a “motion
for review of forfeiture” (ECF No. 272). According to Ferrell, he currently owns the Belfast
property that is subject to the two mortgages and gained title through an intra-family transfer in
exchange for his payment of municipal property taxes to avoid foreclosure. (Reply at 4, ECF
No. 274.) When Kevin Hall was resentenced in 2007, the amended judgment specifically
ordered that Hall was to forfeit to the United States “his interest in the property that is the subject
of the Court’s Final Order of Forfeiture dated 10/01/2003” (ECF No. 189 at 6), which included
the previously described Hyde mortgages.

In March 2012, the government settled its account with Kevin Hall and, according to the
motion and the response, the government assigned all of its interest in the mortgages back to
Hall, releasing any liens it may have had on the property as the result of the final order of
forfeiture, evidently in exchange for Hall’s payment of certain sums to the United States
Treasury. It now appears that Hall, as assignee of the United States’ interest, has reinstituted his

state court foreclosure action against Hyde. Ferrell’s motion appears to be a pre-emptive strike



seeking to “foreclose” Hall from proceeding in the state court action.

The specific relief which Ferrell seeks from this court is an order declaring that Hall’s
right in the mortgages was forever extinguished and that the mortgages are null and void. |
recommend that the court dismiss Ferrell’s motion because there is no legal basis upon which
this court can “review” its final order of forfeiture and provide any relief to Ferrell, who is not a
party to this criminal action nor a party to the mortgages that were ordered forfeited to the United
States.!

FACTUAL BACKGROUND

Ferrell relates that the government called him as a witness in connection with count 160
of the indictment, relating to Hall’s modus operandi in regard to loaning drug proceeds to his
friends in order to launder the money into reportable forms, such as income from a mortgage.
According to Ferrell, the AUSA and the IRS agent assured him that his “willingness to testify as
to Count 160, in no way affected the ‘mortgages’ obtained fraudulently and under duress.”
(Motion at 1.) Ferrell was told it was unlikely that any of the money would have to be repaid, or

“if any, just a token amount.” (1d.)> According to Ferrell, Hall has a girlfriend who is a lawyer

! The United States never attempted to foreclose on the subject property during the time it held the

mortgages pursuant to the order of forfeiture. Thus, whatever present interest Ferrell has in the subject real estate,
the United States has never proceeded to enforce anything against him as a result of this court’s order of forfeiture.
The government maintains that between 2003 and February 2012, Felicity Hyde was given multiple opportunities to
acquire the mortgages from the United States, but chose not to do so, apparently believing that the mortgages were
unenforceable because she had lacked authority to grant them. (Response at 3, ECF No. 273.) Whether the
mortgages were lawful is, of course, a state law question to be resolved in the context of the foreclosure litigation.

2 In its response, the government explains the following about Ferrell’s testimony: “A government witness,
William M. Ferrell, Jr., testified that in 1997 and 1998 he smoked marijuana 4-5 times per week (Tr. at 369). He
purchased marijuana from George and Brenda Elliot, two cooperating unindicted coconspirators of the defendant,
between 3-5 times during this time period and he knew that the Elliots were storing marijuana for the defendant (Tr.
at 370). The defendant offered to loan Ferrell some money so the defendant could "legitimize" his drug money (Tr.
at 377). Ferrell declined but suggested that his wife, Felicity Hyde, might accept a loan from the defendant if she
did not know it was drug money (Tr. at 377-78). The defendant eventually loaned money to Felicity Hyde and
delivered a paper bag full of cash totaling $25,000. The defendant later loaned Hyde more money (Tr. at 379).
Ferrell further testified that Felicity Hyde wanted to repay the loan in cash because she learned it was drug money,
but the defendant told her he would only accept a check. (Tr. at 379-80).” (Gov’t Response at 1, ECF No. 273.)



and she is the person who invented the scheme whereby drug money was laundered by creating
and recording mortgages and bogus mechanic’s liens.

In 2000, Hall engaged the law firm of Lipman & Katz to prosecute foreclosure actions on
the two mortgages. Lipman & Katz claimed legal fees and costs from the foreclosure actions
totaling $23,240.99 and attempted to assert that claim in the then-pending criminal forfeiture
action. Adrianne L. Fernstrom, an attorney for Phyllis Hyde, wrote a letter® to the clerk of this
court on June 13, 2002, informing the clerk of the pending litigation in the Knox County
Superior Court between Kevin Hall and Felicity Hyde and Phyllis Hyde. This submission was
provided to the clerk apparently in the context of the then-pending motion Hall filed in this court,
which was a motion to modify, clarify, or lift the pre-trial restraining order issued in the criminal
case. According to a notation placed on the correspondence, the documents were submitted to
the trial judge to review in the context of the motion to modify because the state foreclosure
action was frozen as a result of this court’s order of March 27, 2002, which temporarily
restrained Hall from disposing of any assets. On April 30, 2002, Hall’s attorneys moved t0
modify the restraining order ostensibly to allow Hall to proceed with his then-pending
foreclosure action, which motion apparently prompted Fernstrom to write to the court in June of
the same year.

Because these unpublished pleadings from 2002 were entered prior to the effective date
for electronic filing, the actual orders are not readily viewable on the electronic docket.
Moreover, neither party provided me with a copy of the most relevant pleadings. Consequently,
| have scanned and attached to this recommendation a copy of the April 30, 2002, motion to

modify, clarify or lift pretrial restraining order; the court’s September 26, 2002, amendment to

3 The Fernstrom letter does not appear on the original criminal docket, but was filed by Ferrell at ECF No.

274-1, Page ID # 754. | do not know how Ferrell came into possession of this document, although it is stamped as
received by the court. | reiterate that I am unable to find that the letter was ever entered on the docket.
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pre-trial restraining order; and the court’s October 1, 2003, final order of forfeiture, the three
documents | have identified as most likely to have anything to do with Ferrell’s claim that the
mortgages were somehow extinguished by the forfeiture order. None of those documents
supports a claim that the mortgages have been exempted or extinguished. Neither Ferrell nor
the Hydes filed any pleadings with the court in conjunction with the October 1, 2003, final order
of forfeiture.

The docket reflects that on September 26, 2002, the trial judge entered an order amending
the pretrial restraining order. According to Ferrell, he had been assured by the assistant United
States Attorney prosecuting Hall that the Hyde property, located at 380 Belfast Road, was
“exempted” and that the government “had extinguished ALL of Mr. Hall’s right to the
‘mortgages’.” (Motion at 2.) | have carefully reviewed the docket to ascertain if there is any
suggestion that the Belfast property was somehow “exempted” from foreclosure by court order.
According to the court’s actual order amending the restraining order, the only “exemption” to the
restraining order allowed Hall to negotiate a $22,464.87 check made out to Fire Island
Construction, Inc. for the purpose of paying his legal fees in the criminal case. Ultimately, as the
agent promised, all of Hall’s rights in both the construction company and the mortgages were
extinguished by the final order of forfeiture entered on October 1, 2003, but there was no
exemption of the property from the mortgages. When the forfeiture order became final, the
United States Treasury became the owner of the mortgages to use for whatever purpose it
deemed fit in order to attempt to collect on its judgment. The final order, in other words, did not
extinguish the mortgages themselves.

Consistent with this development, Ferrell reports that in the fall of 2003, an asset

coordinator for the United States Treasury contacted him and his family regarding the mortgages.



The Hyde family offered the government social security funds held in trust by the government,
but the settlement offer was rejected. Ferrell believed that the government had a five year period
to enforce any forfeiture and collection action against the Hydes. The Hyde family, including
Ferrell, continued to live on the property, to maintain it (including replacing the roof), and to pay
taxes to the Town of Camden of $80,000.00 over a 10-year period. They did not hear any more
about the “mortgages” until March 2012 when the government filed documents in the Knox
County Registry of Deeds indicating that the United States released its interest in the property as
a result of the settlement with Hall.

Ferrell is convinced, however, that the resentencing in the criminal case, which resulted
in an amended judgment issuing in 2007 (ECF No. 189), somehow should have impacted the
status of his family’s residence. Ferrell’s theory appears to be related to the fact that count 160
in the indictment, the count involving this particular real estate, alleged criminal activity in 1999,
whereas the amended judgment, in the “offense ended” column, says 1998. The original
judgment had left that column blank. Ferrell does not know if these date discrepancies and the
inclusion of his property in the final order of forfeiture was a clerical error or not. According to
Ferrell, it was the court’s intention that the mortgages were to be voided. Ferrell believes that
the United States Treasury has acted illegally and bypassed normal forfeiture procedures by
settling with Hall and reassigning the mortgages to him without obtaining prior court approval or
indeed filing any documents with the court.

Now Hall’s lawyer/girlfriend, who originated the fraudulent mortgage scheme and was
identified during the criminal trial, has demanded that Ferrell and his family pay the principal
amount of the loan plus 12% annual interest in order to avoid foreclosure. Ferrell finds this

particularly outrageous because Hall was granted in forma pauperis status in conjunction with his



various appeals to the First Circuit in the context of his motion to vacate his conviction.”
DiscussiON

Ferrell asserts three legal arguments in support of his motion for review: (1) that the
amended judgment of 2007, which related solely to length of imprisonment, somehow negated
the final order of forfeiture entered in 2003; (2) that the government only had five years in which
to enforce any forfeiture; and (3) that the United States District Court, primarily the sentencing
judge, should have been consulted to give its approval before the United States Treasury settled
with Kevin Hall. Ferrell also asserts a skeletal equal protection claim, noting that two other
individuals who “laundered” money from Kevin Hall were not targeted by the government and
have profited from the tainted drug money. (Reply at 1.) Ferrell does not cite any legal authority
in support of any of these propositions.

The government argues quite persuasively that Ferrell would not have had standing to
challenge the original forfeiture order, and thus there is no basis to grant him standing now to
obtain a “review” of the final order, let alone an order declaring that the mortgages are invalid
and should not have been reassigned to Hall. (Gov’t Response at 4-6, ECF No. 273.)
Significance of the Amended Judgment

The court’s May 24, 2007, post-remand amended judgment specifically incorporated the
final order of forfeiture entered on October 1, 2003. That order was never set aside by the First
Circuit Court of Appeals when it remanded the case for the purpose of resentencing and,
therefore, there was no error in specifically incorporating it into the amended judgment.
Notwithstanding Ferrell’s protestations to the contrary, the amended judgment’s inclusion of the

1998 end-of-offense date changes nothing. The offense dates were alleged in the indictment and

4 That appeal was denied by the appeals court on March 19, 2013. (ECF No. 271.) All of the original
pleadings in the file have now been returned to this court.
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the transaction identified in count 160 always related to events in 1999. The offense end-date
that was left blank in the original judgment and listed as 1998 in the amended judgment relates to
the time period for the underlying drug conspiracy in count one. The 163 money laundering
counts have offense dates ranging from 1997 to 2001 and those dates arise from the indictment
itself, not from either the original or amended judgment. For whatever reason, the drug
conspiracy dates were not incorporated in the original judgment and the space was left blank. If
indeed that happened because of clerical error, as Ferrell asserts, the clerical error has no bearing
on the final order of forfeiture.

There is no doubt but that the mortgages in question were forfeited to the United States in
2003 and that the United States Treasury could take whatever action it chose to take regarding
those mortgages. Ferrell and the Hydes were on notice of that fact when the Treasury
Department representative contacted them in 2003 to negotiate a payment. Ferrell represents that
his family offered some funds from a social security trust in payment of the mortgages. The
government apparently chose to do nothing with the mortgages for nine years, except attempt to
“sell” them to Felicity Hyde who was not interested in buying them.

Ultimately, Ferrell’s submissions do not establish his basic contention that the trial judge
intended to grant an exemption to the Belfast property or to extinguish these mortgages in the
final order of forfeiture. In fact, the court’s text order of April 15, 2003, indicates that the intent
of the forfeiture order was to make the United States the mortgagee, not to foreclose the
mortgages.

“The forfeiture in this case will not foreclose the mortgages, but simply make the
United States the mortgagee. Foreclosure, if it occurs, will come later.”

Foreclosure could only happen in the state foreclosure action pending in Knox County. | can

find no notation on the docket that would in any way suggest that the trial judge “exempted” or



“extinguished” the Hydes’ mortgage obligations and, indeed, his language in the April 15, 2003,
text order suggests exactly the opposite.
The Five-Year Limitation Period

Ferrell does not cite any legal authority in support of his claim that the government only
had five years to collect on the mortgages. The government says it is unaware of any such five
year period and notes that a mortgage can be foreclosed on even if the note it secures is barred by
the statute of limitations because Maine follows a title theory of mortgages. See Johnson v.
McNeil, 2002 ME 99, 1 9-10, 800 A.2d 702, 704 (Me. 2002). The government is correct.
Moreover, even if there were a statute of limitation issue, it would amount to a state law defense
to a state law foreclosure action. This court does not have jurisdiction to issue declaratory
judgments in that regard.

Ferrell may have gotten the notion that the government only had five years to collect on
its judgment because of a prior order entered in this case, which order related not to the final
order of forfeiture but to the criminal monetary penalties imposed by the court. Ferrell may not
be cognizant of the difference between the terms of the criminal judgment and the ancillary final
order of forfeiture. On October 1, 2003, this court entered a final order of forfeiture forfeiting
from the defendant, among other things, $511,321.22 in the form of a money judgment and the
two mortgages. Pursuant to the order, the Department of the Treasury was directed to dispose of
the forfeited property. 1d. The October 3, 2003, criminal judgment provided a separate order for
criminal monetary penalties in the amount of $16,800.00 in special assessments and $27,320.65
in costs of prosecution. Those penalties were separate and distinct from the October 1, 2003,
final order of forfeiture. As of December 1, 2010, the judgment balance on the criminal

judgment itself (not the final order of forfeiture) was $27,145.65. (See Mem. Dec. and



Garnishment Order, ECF No. 234.)

The original judgment total was $44,120.65, which was arrived at by adding the
$16,800.00 special assessments” and the order for payment of the costs of prosecution in the
amount of $27,320.65. By the time of Hall’s release onto supervision, the judgment balance was
reduced by applying credit for the small payments made toward the original judgment from
Hall’s prison earnings and subtracting the $16,800 assessment based upon the expiration of the
obligation to pay after five years from the date of judgment, pursuant to 18 U.S.C. § 3013(c).
Ferrell may have been confused by this five-year limitation, which has nothing to do with the
final order of forfeiture but is mentioned in my memorandum of decision involving the
garnishment order. Other than the five-year expiration regarding special assessments, | have no
idea where Ferrell might have gotten the notion that the United States only had five years to
collect on the mortgages. But even if the United States only had five years to collect on the
mortgages, the United States is not trying to collect on them at this time in any event. The
United States has released the mortgages back to Kevin Hall and the mortgagor and mortgagee
are back to the same point they were at in 2000, before this criminal action ever began. If the
mortgages are no longer valid, or if they never were valid, the Hydes can assert that defense in
the foreclosure action.

Court Approval for the Settlement with Kevin Hall

Pursuant to the final order of forfeiture, the United States acquired all right, title, and
interest in the subject mortgages. As the trial judge’s endorsement order of April 15, 2003,
revealed, how the United States proceeded as the mortgagee would be decided at a later time in
another forum. Ferrell suggests that the court has some general oversight obligation in terms of

how the Treasury Department disposes of property it has acquired, but he cites no authority for

5 The $16,800 consists of $100.00 special assessments for 168 of the counts of the indictment.
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that proposition and | know of none. The government had no obligation to return to the court to
obtain an order before it disposed of property it obtained as a result of the forfeiture. The order
of forfeiture entered only after every party who claimed any interest in the property had an
opportunity to be heard. The order is termed final for that very reason. The court is certainly not
in the business of supervising how the government disposes of the property it owns.
Ferrell’s Standing to Intervene in a Closed Criminal Case

Finally, and perhaps most significantly, | turn to the procedural posture of this motion.
Ferrell, as a witness in the 2003 criminal trial, seeks standing to intervene in this criminal case
and have the court declare that the mortgages are void. “[A] party seeking to challenge the
government's forfeiture of money or property used in violation of federal law must first
demonstrate an interest in the seized item sufficient to satisfy the court of its standing to contest

the forfeiture.” United States v. Three Hundred Sixty Four Thousand Nine Hundred Sixty

Dollars ($364,960.00) in U.S. Currency, 661 F.2d 319, 326 (5th Cir.1981) (footnote omitted).

See also Fed. R. Crim. P. 32.2(c)(1). Assuming Ferrell had a sufficient interest in the property
in 2003, he never asserted that interest then and the time for doing so has long since passed.
There simply is no basis for conferring standing upon him to obtain an untimely and
unauthorized “review” of the court’s forfeiture order.

Assuming that Ferrell’s request for “review” should be treated as a motion for relief from
judgment pursuant to Fed. R.Civ. P. 60(b), relating to the ancillary final order of forfeiture, see

United States v. Minor, 457 Fed. App’x 119, 122 (3rd Cir. 2012) (criminal defendant’s nephew

and common law wife filed Rule 60(b) motion for relief given unusual circumstances regarding
representation by counsel and their claim of an interest in the subject property; court of appeals

noted “[t]he judge correctly identified the applicable rule”), there is no basis for Rule 60(b) relief
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asserted, even under the catch-all provision. There is no showing of any prejudice in terms of
the passage of time negating any defenses available in a foreclosure proceeding or any other
circumstance which would make the final order of forfeiture unjust. Although it is troubling that
Kevin Hall could financially benefit from these transactions after all these years, there is nothing
this court can do to interfere with the ongoing foreclosure proceedings in the state court.
CONCLUSION

Based on the foregoing, I recommend that Ferrell’s motion be dismissed because he does
not have standing to request a “review” of this court’s final order of forfeiture and there is no
relief that this court can provide, in any event.

NOTICE
A party may file objections to those specified portions of a magistrate

judge's report or proposed findings or recommended decisions entered pursuant to

28 U.S.C. 8 636(b)(1)(B) for which de novo review by the district court is sought,

together with a supporting memorandum, within fourteen (14) days of being

served with a copy thereof. A responsive memorandum shall be filed within

fourteen (14) days after the filing of the objection.

Failure to file a timely objection shall constitute a waiver of the right to de
novo review by the district court and to appeal the district court's order.

May 22, 2013 /sl Margaret J. Kravchuk
U.S. Magistrate Judge
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UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
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S
UNITED STATES OF AMERICA, o

Case No. 02-31-P-H

V.

KEVIN RICHARD HALL

MOTION TO MODIFY, CLARIFY OR LIFT PRETRIAL RESTRAINING ORDER

NOW COMES Defendant, by and through undersigned counsel, and hereby moves this
Court for the entry of an order modifying or lifting the Pretrial Restraining Order issued in the
above-captioned matter on or about March 27, 2002, and states as follows:

1. On or about March 27, 2002 a Pretrial Restraining Order was issued in the
above-captioned matter. The Order came on the heels of Defendant’s indictment on marijuana
trafficking, tax evasion, money laundering and criminal forfeiture charges that same day.

2. The Pretrial Restraining Order forbids Defendant from disposing of or
essentially in any way altering specific assets of Defendant, yet at the same time orders him to
maintain and not diminish the value of that same property.

3. By virtue of the Pretrial Restraining Order, the Government has seized nearly
all of Defendant’s assets. The only assets that were not seized by the Government were two

pieces of real property, but these pieces of real property had to be posted as security for
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Defendant’s release on bond. Thus, by virtue of the Government’s seizure and Defendant’s
security posted for bail, Defendant is left indigent.

4. The pretrial restraining order lists Fire Island Construction Co., Inc. as an asset
that cannot be interfered with by the defendant. Fire Island Construction Co., Inc. is a Maine
corporation, duly incorporated under Maine law. The corporation has not been indicted on any
charges and is entitled to continue its operation. The corporation cannot maintain its assets,
which consists of construction equipment, vehicles, and miscellaneous tools, without having
access to its bank account at Camden National Bank. Since the date of the restraining order,
the corporation has not been able to pay taxes, insurance on vehicles and equipment,
maintenance, salaries, materials and other related expenses, nor has it been able to honor any
contract proposals for construction work. The corporation has received notice that its check
dated March 19, 2002 made payable to the State of Maine for the 2002 annual report was not
honored by Camden National Bank. At the time of the restraining order, the corporations
operational account had approximately $16,000.00, which was earmarked for payment of
corporate debts, specifically the items listed above. The defendant is an employee of the
corporation and the continued restraint on the corporation deprives him of employment and at
the same time prevents him from directing the corporation to expend funds to maintain both the
assets of the corporation and its value. The corporation through its shareholders, Kevin R.
Hall, is requesting that this court lift the restraining order in regard to the corporation so as to
allow the corporation to:

A) Operate its business.

B) Deposit accruing accounts receivable to be used for corporate debt.



C) Remove the restraining order on Camden National Bank account #
09055963. (Fire Island Construction Co, Inc.)
D) Pursue the debts owed to Fire Island Construction Co, Inc. in the case of

Fire Island Construction Co., inc. v Phyllis & Felicity Hyde, Knox County Superior Court

Docket #00-014 including any mortgages held by the corporation on 380 Belfast Road
Camden, Maine, and a second collection case for work performed in Waldo County District

Court, Fire Island Construction Co. Inc. v James Fielden, Belfast RE-01-75.

5. Defendant cannot commence any new work or seek any new contracts lest that
new work and new contracts affect the viability of the asset that the Pretrial Restraining Order
lists as simply “Fire Island Construction Company, Inc.” and nothing more. Fire Island
Construction cannot so much as even pay taxes that the corporation owes to the Government or
bills that it owes lest that be considered some sort of compromise of the asset, while at the
same time if Fire Island Construction does not pay the taxes or its bills the corporation as an
asset will also be compromised.

6. The Pretrial Restraining Order also forbids Kevin Hall from pursuing a
presently pending collection action in the Knox County Superior Court with respect to a note
and mortgage on the property located at 38C Belfast Road in Camden, Maine since pursuing
the collection action would be in violation of the order as potential affecting the listed asset.
However, should Defendant not pursue the collection action then Defendant would by his
inaction also be in violation of the Order because Defendant would similarly be affecting the
value of the asset. Time is of the essence as discovery in that collection action has now been
completed and a pretrial conference is set for later this week. Trial is expected to commence

next month.



7. A modification or lifting of the pretrial restraining order is necessary for
Defendant to operate Fire Island Construction Company, Inc. and to pursue his collection
action in the Knox County Superior Court, and Waldo County District Court. As it presently
stands, Defendant cannot engage in any work with Fire Island Construction Company, Inc.
because the Pretrial Restraining Order forbids Defendant from affecting the assets of that
business. The Government has not stepped in to operate Fire Island Construction Company,
Inc. and as it stands now, the asset is being destroyed by virtue of its inability to operate due to
the pretrial restraining order. The asscts of Fire Island Construction Company, Inc. should be
released to allow for the operation of this business, which is Defendant’s sole source of
employment. Defendant should also be allowed to pursue the collection actions presently
pending in the Knox County Superior Court. and Waldo Count District Court.

8. Additionally, the assets scized by the Government by virtue of the Pretrial
Restraining Order, including but not limited to Fire Island Construction Company, Inc., are
not subject to forfeiture as they are not proceeds of any unlawful enterprise. Clearly, any
income earned from construction work is not subject to forfeiture.

9. In U.S. v. Farmer, 274 F.3d 800 (4th Cir. 2001), the Court held that due

process requires a pretrial adversary hearing when a defendant claims that a portion of the

assets restrained pursuant to criminal forfeiture statutes are untainted and that he has no other

funds from which to secure counsel of his choice. Citing U.S. v. Harvey, 814 F.2d 905, 913,
928-29 (4th Cir. 1987), the Court noted that ex parte restraining orders issued after an
indictment without any post deprivation hearing other than the actual criminal trial violated the
Fifth Amendment right to due process “when all of a defendant’s substantial assets have been

restrained and the defendant seeks to utilize restrained assets to fund his legal defense.”

4



Farmer, 274 F.3d at 803. With the exception of only one circuit, every other circuit that has
dealt with this issue has held in no uncertain terms that due process “requires a pretrial
adversary hearing under these circumstances”. U.S. v. Jones, 160 F.3d 641, 645-49 (10th

Cir. 1998), U.S. v. Monsanto, 924 F.2d. 1186, 1191-98 (2nd Cir. 1991) (“Monsanto IV”);

U.S. v. Moya-Gomez, 860 F.2d 706, 725-30 (7th Cir. 1988); U.S. v. Lewis, 759 F.2d 1316,

1324-25 (8th Cir. 1985); U.S. v. Crozier, 777 F.2d 1376, 1383-84 (9th Cir. 1985); U.S. v.

Long, 654 F.2d 911, 915-16 (3rd. Cir. 1981); but see U.S. v. Register, 182 F.3d 820, 835

(11th Cir. 1999). See also U.S. v. Michelle’s Lounge, 39 F.3d 684, 700-701 (7th Cir. 1994).

Due process requires an adversary hearing on probable cause “when the district court has
found that the government has seized through civil forfeiture all of the assets a criminal
defendant needs to obtain counsel.”.

10. In the case before the Court, the Government has seized all of Defendant’s
assets, save the two pieces of real property that had to be posted as security for Defendant’s
bail. Defendant has no other funds from which to secure the counsel of his choice.
Additionally, Defendant asserts that all the assets seized by the Government were not the
proceeds of any illegal activity. Defendant requests a hearing at which evidence can be
presented concerning same.

11. The pretrial restraining order also has prohibited the defendant from
completing any action affecting the value of Defendant’s stocks held by E-Trade Securities,
Inc., account #1205-7845. Prior to the March 27, 2002 restraining order Defendant actively
traded the securities and since March 27, 2002 the account has been restricted by the

government, and subsequently is continuing to diminish in value, since defendant cannot affect



the purchase and sale of specific securities. Defendant seeks an order clarifying his
responsibility to preserve this asset when the government has control of the account.

12. The Government has not established the requisite nexus between Fire Island
Construction Co, Inc. earned income and the offenses that Kevin R. Hall is charged.

WHEREFORE, for the reasons and grounds stated above, Defendant respectfully
requests that this court lift or modify the pretrial restraining order to allow the defendant to
operate Fire Island Construction Co, Inc.; to deposit and withdraw from the corporate bank
account; to continue the operation of the corporation, and to pursue the defendants and the
corporations collection cases pending in both Knox County Superior Court and Belfast District
Court, including attorneys’ fees; clarification of the court’s order with regards to the E-Trade
Securities account; and to hold a full hearing to determine what specific assets should be

released from the pretrial restraining order issued March 27, 2002.

Dated: April 30, 2002 \Y -
\ /771“*74""’?
Sumner H. lfiﬁ/n'ﬁl

“Walter F. McKee
Attorneys for Defendant Kevin Hall

LIPMAN & KATZ, P.A.
227 Water Street

Post Office Box 1051
Augusta, Maine 04332-1051
Telephone: (207) 622-3711

Certificate of Service




I, Walter F. McKee, hereby ceriifies that a copy of the foregoing Motion to Modity
Pretrial Restraining Order has been mailed, this date, Helene Kazanjan, Asst. United States
Attorney, Post Office Box 9718, Portland, Maine 04104-5018.

Dated: April 30, 2002 e
Walter F. McKee
Attorney for Defendant Kevin Hall
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UNITED STATES OF AMERICA )
)
V. ) Crim. No. 02-31-P-H
)
KEVIN RICHARD HALL )

AMENDMENT TO PRE-TRIAL RESTRAINING ORDER

This matter having come before the Court upon the defendant’s Motion to Modify,
Clarify or Lift Pretrial Restraining Order to amend this Court’s March 27, 2002 Pretrial
Restraining Order (the “Order”) restraining assets subject to forfeiture pursuant to an indictment
returned on March 27, 2002, and it appearing to the satisfaction of this Court that:

1. On about March 27, 2002, the Order was issued in this case following the indictment
of the defendant on drug trafficking, tax evasion and money laundering charges, which
indictment sought the forfeiture of the assets restrained by the Order.

2. On April 30, 2002, the defendant moved to Modify, Clarify or Lift Pretrial Restraining
Order.

3. The Government represents that to resolve all issues raised by defendant's motion it
agrees that the Order may be amended to permit the defendant to negotiate Camden National
Bank Treasurer's Check No. 384844626, made out to Fire Island Construction, Inc., in the
amount of $22,464.87, for the sole purpose of paying the defendant's legal fees.

4. The defendant represents that the aforementioned check does not constitute proceeds
of any unlawful conduct.

5. The defendant further represents that the release of the proceeds of the aforementioned



check resofves all issues raised by defendant's motion, and that defendant will make no further
motion seeking the release of assets subject to the Order pending resolution of this case,
including the final resolution of any appeals, and that he agrees that the Order will remain in full
force and effect in every other respect until the above-captioned criminal case has been fully
resolved, including the final resolution of any appeals.

IT IS THEREFORE ORDERED THAT

6. The Order is lifted with respect to Camden National Bank Treasurer's Check No.
384844626, made out to Fire Island Construction, Inc., in the amount of $22,464.87, and the
check may be negotiated for the sole purpose of paying the defendant's legal fees.

7. Except as amended herein, the Order shall remain in full force and effect until the

above-captioned criminal case has been resolved, including the final resolution of any appeals.

So ORDERED this Z é day September 2002

/e kst

UNITED STATES DISTRICT JUDGE
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KEVIN RICHARD HALL
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FINAL ORDER OF FORFEITURE

WHEREAS, on January 31, 2003, this court entered a preliminary

order of forfeiture, forfeiting all of defendant’s right, title and

ATRUE cop v ’
interest in: ATTES?\y, ,
§ /Wﬂﬁfﬁkm
MONEY LAUNDERING FORFEITUREBy,' ( Z%f /(
d //\
1. Conveyances as follows: Dﬂ>ycmm

(a) 1932 Ford Coupe, VIN: 18151117

(b) 1965 Corvette, VIN: 1943755118552

(c) 1999 Yamaha ATV, Serial No. JY4AHOLWI9XA001547

(d) 1970 VW Karmen Ghia, VIN: 1402756331

(e) 1995 Volvo GLT, VIN: YVILW5505S82110710

2. Construction equipment as follows:

(a) 1995 Kobelco excavator, Serial No. SK60LE17649
(b) 1996 Kubota tractor, Serial No. 21980,
with loader, Serial No. 20688, backhoe, Serial
No. 11541, and trailer, Serial No. 022324
(c) 1988 Ford F700 Dump truck, VIN: 1FDPK74P9JVA01530

3. Accounts/Monetary Instruments as follows:

(a) E*Trade Securities, Inc. Account No. 12057845
(b) The Kaufmann Fund, Inc. Account No. 4400503073

4. Real property as follows:
(a) Certain real property, with all Dbuildings and
appurtenances thereon, located at 4 Cove Road,

Northport, Maine, as described in a deed dated March
13, 1998, recorded in the Waldo County Registry of
Deeds at Book 1767, Page 003;

(b) Certain real property, with all Dbuildings and



appurtenances thereon, located at 265 Priest Road,
Northport, Maine, as described in a deed dated May 1,
1991, recorded in the Waldo County Registry of Deeds
at Book 1219, Page 164.
5. Mortgages as follows:
(a) mortgége on certain real property at 380 Belfast
Road, recorded in the Knox County Registry of Deeds
at Book 2434, Page 233.
o. Businesses as follows:
(a) Fire Island Construction Company, Inc.
DRUG PROCEEDS FORFEITURE
7. All cash and monies of the defendant constituting, or
derived from, proceeds obtained, directly or indirectly, as the
result of the offense of conviction in Count 1, wherever located and
in whatever name held, totaling $511,321.22, representing the total

amount of proceeds the defendant received as a result of said

violation, in the form of a money judgment.

8. Conveyances as follows:

(a) 1932 Ford Coupe, VIN: 18151117

(b) 1965 Corvette, VIN: 1943755118552

(c) 1999 Yamaha ATV, Serial No. JY4AHOLSWOXA001547

(d) 1970 VW Karmen Ghia, VIN: 1402756331

(e) 1995 Harley Davidson, Buell motorcycle, VIN:
4MZRT11HXS3001081

(f) 1996 Harley Davidson, Buell motorcycle, VIN:
4MZSS11J1T3200156;

(g) 1995 Volvo GLT, VIN: YVILW5505S2110710
9. Construction equipment as follows:

(a) 1995 Kobelco excavator, Serial No. SK60LE17649
(b) 1996 Kubota tractor, Serial No. 21980, with
loader, Serial No. 20688, backhoe, Serial
No. 11541, and trailer, Serial No. 022324
(c) 1988 Ford F700 Dump truck, VIN: 1FDPK74PSJVAQ01530

10. Accounts/Monetary instruments as follows:



The Kaufmann Fund, Account No. 4400503073
property as follows:

certain real ©property, with all Dbuildings and
appurtenances thereon located at Rt. 4 and Greenridge
Way in North Jay, Maine, more particularly described
in a mortgage deed dated October 1, 1996 and recorded
in the Franklin County Registry of Deeds at Book
1627, Page 307 (the “North Jay Property”)

12. Mortgages as follows:

(a) mortgage on certain real property at 380 Belfast
Road, Camden, Maine, which 1s recorded in the Knox
County Registry of Deeds at Book 2434, Page 233
13. Funds used to improve real property as follows:
(a) $18,943.40 used to improve real property located at
4 Cove Road, Northport, Maine;
(b) $92,749.49 used to improve real property located at

265 Priest Road, Northport, Maine (together, the
“Northport Properties”)

It was further ordered that:

14. If any of the property described in the above paragraphs

as being subject to forfeiture, as a result of any act or omission

by the defendant:

a. cannot be located upon the exercise of due diligence;

b. has been transferred to or sold to or deposited with a

third party;

c. has been placed beyond the jurisdiction of the court;

d. has been substantially diminished in wvalue; or

e. has been co-mingled with other property which cannot be

subdivided without difficulty, then the United States shall forfeit

any of defendant’s other property up to the value of said property



liéted above as being subject to forfeiture.

WHEREAS, on February 13, February 20 and February 27, 2003, the
United States caused to be published in the Republican Journal and
the Courier Gazette,. newspapers of general circulation, notice of
this forfeiture and of the intent of the United States to dispose of
the above referenced property in accordance with the law and further
notifying all third parties of their right to petition the court
within thirty (30) days for a hearing to adjudicate the validity of
their alleged interest in the property; and

WHEREAS, on February 14, February 21 and February 28, 2003, the
United States caused to be published in the Franklin Journal, a
newspaper of general circulation, notice of this forfeiture and of
the intent of the United States to dispose of the above referenced
property in accordance with the law and further notifying all third
parties of their right to petition the court within thirty (30) days
for a hearing to adjudicate the validity of their alleged interest
in the property; and

WHEREAS, the following individuals and entities have filed
petitions seeking adjudication of their alleged interest in one or
more of the properties:

(1) William Lee with regard to the North Jay Property;

(2) The Town of Jay, Maine with regard to property taxes on the

North Jay Property;
(3) Camden National Bank with regard to outstanding mortgages

and/or liens against the Northport Properties; and



WHEREAS, the United States agrees to recognize:

(1) the interest of William Lee in the North Jay Property by
virtue of a Land Installment Contract dated July 18, 2000;
and

(2) the claim of the Town of Jay, Maine, with respect to unpaid
property taxes on the North Jay Property; and

(3) the interest of Camden National Bank in the Northport
Properties;

NOW, THEREFORE, it is hereby ORDERED, ADJUDGED AND DECREED that

the following are hereby forfeited:
MONEY LAUNDERING FORFEITURE

1. Conveyances as follows:

1932 Ford Coupe, VIN: 18151117

1965 Corvette, VIN: 1943755118552

1999 Yamaha ATV, Serial No. JY4AHOS5WO9XA001547
1970 VW Karmen Ghia, VIN: 1402756331

(
(
(
(
( 1995 Volvo GLT, VIN: YVILW550552110710

o 000w

2. Construction equipment as follows:

(a) 1995 Kobelco excavator, Serial No. SK60LE17649
(b} 1996 Kubota tractor, Serial No. 21980,
with loader, Serial No. 20688, backhoe, Serial
No. 11541, and trailer, Serial No. 022324
(c) 1988 Ford F700 Dump truck, VIN: 1FDPK74P3SJVA01530

3. Accounts/Monetary Instruments as follows:

(a) E*Trade Securities, Inc. Account No. 12057845
(b) The Kaufmann Fund, Inc. Account No. 4400503073

4, Real property as follows:

(a) Certain real property, with all buildings and
appurtenances thereon, located at 4 Cove Road,
Northport, Maine, as described in a deed dated March
13, 1998, recorded in the Waldo County Registry of
Deeds at Book 1767, Page 003;
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(b) Certain real property, with all Dbuildings and
appurtenances thereon, located at 265 Priest Road,
Northport, Maine, as described in a deed dated May 1,
1991, recorded in the Waldo County Registry of Deeds
at Book 1219, Page 164.

Mortgages as follows:

(a) mortgage on certain real property at 380 Belfast
Road, recorded in the Knox County Registry of Deeds
at Book 2434, Page 233.

Businesses as follows:

(a) Fire Island Construction Company, Inc., including,
but not limited to its interest in:

(1) a second mortgage on the real property located
at 380 Belfast Road, Camden, Maine, recorded 1in
the Knox County Registry of Deeds at Book 2435,
Page 318;

(2) one Western Star 4964 silver dump truck: VIN
214KPDCXH5TK941299;

(3) one red trailer: serial number 1KX261862VIBITb41
(with Kobelco);

(4) one Parker Perform red trailer, bearing Maine
Reg. ME A 419886 (with ATV);

(5) one 1987 Dodge 250 Ram, with snowplow: VIN
1B7HW24TIH5459233;

(6) one "On the Road" trailer;
(7) one 2001 Kabota tractor, Model L35: VIN 71902

(8) a Mechanics Lien, created by Notice of Mechanics
Lien dated November 14, 2001 and recorded in the
Waldo County Registry of Deeds at Book 2175,
Page 260; and by virtue of a Certificate of
District Court Clerk recorded in the Waldo
County Registry of Deeds at Book 2185, Page 171;

(9) contents of Camden National Bank checking
account # 9055963;

(10) one 1999 Ford 550 dump truck, with snow plow:
VIN 1FDAFST7F6XEDS7572;



(11) one 1995 Dodge Ram: VIN 1B72FK6C0SS219956; and

(12) one 1993 Ford Van: VIN 1FTHEZ24H8PHB85751

DRUG PROCEEDS FORFEITURE

7. All cash énd monies of the defendant constituting, or
derived from, proceeds obtained, directly or indirectly, as the
result of the offense of conviction in Count 1, wherever located and
in whatever name held, totaling $511,321.22, representing the total
amount of proceeds the defendant received as a result of said

violation, in the form of a money judgment.

8. Conveyances as follows:

(a) 1932 Ford Coupe, VIN: 18151117

(b) 1965 Corvette, VIN: 1943755118552

(c) 1989 Yamaha ATV, Serial No. JY4AHOSWOXAQ001547

(d) 1970 VW Karmen Ghia, VIN: 1402756331

(e) 1995 Harley Davidson, Buell motorcycle, VIN:
4MZRT11HXS3001081

(f) 1996 Harley Davidson, Buell motorcycle, VIN:
4MZ75S11J1T3200156;

(g) 1995 Volvo GLT, VIN: YVILW5505S$2110710
9. Construction equipment as follows:

a) 1985 Kobelco excavator, Serial No. SK60LE17649
(b) 1996 Kubota tractor, Serial No. 21980, with
loader, Serial No. 20688, backhoe, Serial
No. 11541, and trailer, Serial No. 022324
(c) 1988 Ford F700 Dump truck, VIN: 1FDPK74P9JVA01530

10. Accounts/Monetary instruments as follows:
(a) The Kaufmann Fund, Account No. 4400503073
11. Real property as follows:
(a) «certain real property, with all Dbuildings and
appurtenances thereon located at Rt. 4 and Greenridge
Way in North Jay, Maine, more particularly described

in a mortgage deed dated October 1, 1996 and recorded
in the Franklin County Registry of Deeds at Book

7



1627, Page 307
12. Mortgages as follows:
(a) mortgage on certain real property at 380 Belfast
Road, Camden, Mailine, which 1is recorded in the Knox
County Registry of Deeds at Book 2434, Page 233

13. Funds used to improve real property as follows:

(a) $18,943.40 used to improve real property located at
4 Cove Road, Northport, Maine;

(b) 892,749.49 used to improve real property located at
265 Priest Road, Northport, Maine. .

IT IS FURTHER ORDERED that the United States shall recognize:

(1} the interest éf William Lee to the property in Jay by
virtue of a Land Installment Contract dated July 18, 2000;
and

(2) the claim of the Town of Jay, Maine, with respect to unpaid
property taxes on the North Jay Property;

(3) the interest of Camden National Bank in 265 Priest Road,
Northport, by virtue of a mortgage dated June 3, 1999 which
was recorded in the Waldo County Registry of Deeds at Book
1902, Page 249, and by virtue of a home equity line
agreement dated March 24, 2000 which was recorded in the
Waldo County Registry of Deeds at Book 1988, Page 170; and

(4) the interest of Camden National Bank .in 4 Cove Road,
Northport, by virtue of a mortgage dated March 24, 2000
which was recorded in the Waldo County Registry of Deeds
at Book 1984, Page 256.

IT IS FURTHER ORDERED that the United States District Court



shall retain jurisdiction in the case for the purpose of enforcing
this Order; and

IT IS FURTHER ORDERED that the defendant or his agents shall
remove, within 30 days of the date of this order, from the forfeited
properties, all items of personal property not forfeited by this
order; any item of personal property that is not removed within such
30 day period shall be deemed abandoned;

IT IS FURTHER ORDERED that the United States Treasury Department
shall dispose of said forfeited and abandoned properties according
to law.

IT IS FURTHER ORDERED that if any of the property described
above, as a result of any act or omission by the defendant:

(a) cannot be located upon the exercise of due diligence;

(b) has been transferred to or sold to or deposited with
a third party;

(c) has been placed beyond the jurisdiction of the court;

(d) has been substantially diminished in value; or

(e) has been co-mingled with other property which cannot
be subdivided without difficulty, then the United States shall
forfeit any of defendant’s other property up to the value of said
property listed above as being subject to forfeiture.

SO ORDERED,

- ~
L & ¥
> LXK //Lacfk

Judge D. Brock Hornby
United States District Court

/"///Q_S
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