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The plaintiffs—candidates for the Maine House and Senate, campaign contributors, politica
action committees (“PACs’) and the Maine Libertarian Party—challenge the constitutionality of the

Maine Clean Election Act, 21-A M.R.S.A. § 1121 et. seq. (West Supp. 1998). Maine citizensvoted

thismeasure into law as avoter initiative in the fall of 1996 after the Maine legisature declined to
enact it. It makes public funding available to candidates running for state elective offices (House,
Senate, Governor) beginning in theyear 2000 if they chooseto participate in the program and accept
its limitations. Although | do not rule at this time on the constitutionality of its contribution cap
reductions for donations to nonparticipating candidates, | find the rest of the statute constitutional.

These are the particulars: Candidates who want state funding first collect “seed money

contributions’ from the public at no more than $100 per contri butol:.Il See§ 1122(9). Candidatescan

use this seed money to seek out the necessary number of “qualifying contributions,” separate $5

! Under 21-A M.R.SA. § 1125(2), gubernatorial candidates are limited to $50,000 in seed money;
Senate candidates to $1,500; and House of Representatives candidates to $500.



contributions to the Maine Clean Election Fund in checks or money orders from registered voters.

See§ 1122(7). Candidates seeking a seat in the Senate and House of Representatives must collect
150 and 50 of these* qualifying contributions,” respectively. See§ 1125(3). Candidates must, before

or during the qualifying period, “file a declaration of intent to seek certification as a Maine Clean
Election Act candidate and to comply with the [Act’s] requirements.” § 1125(1).

Once certified by the Commission on Governmental Ethics on Election Practices (the
“Commission”) asaMaine Clean Election Act candidate, see§ 1125(5), the candidate must transfer
all unspent seed money to the state fund, must limit campai gn spending to the amount the candidate
receives from the state, and must not accept any more private contributions. See § 1125(5)-(6).
There are civil and crimina penalties for violating these rules. See § 1127. The state, in turn,
provides public funds for the certified candidate’ s campaign in a sum equal to the average amount
spent in the previous two election cycles in a similar kind of election (i.e., by office and type of
election, general or primary, contested or uncontesteo‘)_-.|2 See§ 1125(7)-(8). If aprivately funded
opponent receives or spends more than the certified candidate receives from the Commission, the
Commission issues the certified candidate a dollar-for-dollar match of the overage up to total state

funding of no morethan twicetheoriginal distribution. See§ 1125(9). Toimplement thismatching

provision, the statute requires privately funded candidates to notify the state when they receive or

? Thisamount is reduced by 25% for thefirst cycle (the reason isunclear; at oral argument one of the
lawyers suggested that it approximates the amount a certified candidate does not have to spend on fund-
raising). For the 2000 elections, the amounts for House elections are $1,141 for the primary ($511 if
uncontested) and $3,252 for the general election; for the Senate, $4,334 for the primary ($2,100 if uncontested)
and $12,910 for the genera election. (SeeHain Dep., June 29, 1999, Ex. 2) For the next governor’ selection
(2002) the amounts are $104,713 for the primary and $286,910 for the general election. (See Maine Clean
Election Fund Distribution for Governors (Draft), Stipulated R. 111.S.) Because the upcoming e ection does not
involve the governor’ s office and because none of the plaintiffs purportsto be acandidate for governor, | will
(Continued next page)



spend over 1% more than what the certified candidate originally received from the state. See

§ 1017(3-B). Independent expenditures made by otherson behalf of nonparticipating candidates also
count as part of the calculation. See§ 1125(9).

Theplaintiffscharge overall that the Maine Clean Election Act isunconstitutional becauseit
unfairly coerces candidatesto participate in the public funding program. In particular, the plaintiffs
clam that it penalizes candidates who choose not to opt into the public funding program by
certifying their publicly funded opponents as “clean.” Moreover, the plaintiffs claim that the
matching funds mechanism of the statute has the effect of punishing non-certified candidates for
spending money on their campaigns, that it isimproperly keyed to recei ptsrather than spending, and
that it requires excessive reporting by privately funded candidates. They also complain that
independent expenditures spent in support of privately funded candidates or in opposition to certified
candidates can trigger increasesin the amounts of public fundsavailableto certified candidates, even
though the privately funded candidates have nothing to do with the expenditure of independent funds
ontheir behalf. They arguethat thislast provision—together with alongstanding provision requiring
reports of any independent expenditure over $50—"burdens’ those who make independent
expenditures. Inaddition, they challenge the public funding of primary elections on the ground that
the extra money for an opponent is doubly unfair to independent candidates who do not runin a
primary. Finaly, they clam that the public funding formula is wholly inadequate for any

competitive campaign and that it will “starve’ the candidates in such campal gnsl.EI

not discuss further the portions of the statute that apply to gubernatorial elections.

% | do not addressthisfinal issue because | conclude that under constitutional requirementsany public
funding program must be voluntary; if it is voluntary, then criticismsthat it istoo penurious areill-founded,
since a candidate can simply choose not to participate.



. ANALYSIS
A. PuBLIC FUNDING IN GENERAL
First, | start with the assumption that public financing of electoral campaigns is

congtitutional. Buckley v. Valeo established that proposition: “Congress may engage in public

financing of election campaigns and may condition acceptance of public funds on an agreement by
the candidate to abide by specified expenditure limitations.” 424 U.S. 1, 57 n.65. Accord

Republican Nat'| Comm. v. FEC, 487 F. Supp. 280, 284 (S.D.N.Y.) (three-judge panel), aff’d, 445

U.S. 955 (1980) (Mem.). Far from being athreat to First Amendment values, such measuresarean
“effort, not to abridge, restrict, or censor speech, but rather to use public money to facilitate and
enlarge discussion and participation in the electoral process, goasvital to aself-governing people.”
Buckley, 424 U.S. at 92-93. Such legidation “furthers, not abridges, pertinent First Amendment
values.” Id. at 93. Itistherefore undeniablethat public funding of election speechisconsistent with
the First Amendment.

Second, the Court of Appeals for this Circuit has recognized explicitly that a State may,
without violating the Constitution, provide incentives to persuade candidates to use public funding

and reduce their dependence on private contributions. SeeVote Choice, Inc. v. DiStefano, 4 F.3d 26,

38 (1st Cir. 1993) (“[t]he Supreme Court has upheld a very direct and tangible incentive: the
provision of public fundsto candidates who agree to place decreased reliance on private campaign
contributions.”). The Constitution does not require a State to be neutral on this subject, id. at 39;
state legislation may actively favor public financing.

What state legislation may not do is eliminate altogether a candidate’ s voluntary choicein
deciding whether to fund hig’her election with private contributions or with public funding.
Voluntariness is “an important factor in judicia ratification of government-sponsored campaign
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financing schemes.” 1d. at 38. “ Coerced compliance” can be fatal; incentives might go too far. Id.
According to the First Circuit, there “isapoint at which regulatory incentives stray beyond the pale,
creating disparities so profound that they become impermissibly coercive.” 1d. at 38.D

The Maine Clean Election Act passes the voluntariness test. It is a public financing
mechanism that providesincentivesto candidates to make the public financing route attractive, but
theincentives hardly are overwhelming or of an order that can be said to create profound disparities.
The initial funding is modest, and the publicly funded candidate cannot raise or spend private
money. If aprivately funded candidate spends or receives more money than his’her publicly funded
opponent received in the initial distribution, the Commission disburses to the publicly funded
candidate a dollar-for-dollar match, but with a celling (twice the distribution) on how much the

publicly funded candidate can receive in total public funds. Similar provisions have been upheld

elsewhere. See Gable v. Patton, 142 F.3d 940 (6th Cir. 1998) (approving Kentucky’s 2-for-1

matching provision); Rosenstiel v. Rodriguez, 101 F.3d 1544 (8th Cir. 1996) (approving Minnesota's

50% distribution rule), cert. denied, 520 U.S. 1229 (1997). There are burdens as well—the seed
money contribution is limited to $100 per contributor and the candidate must raise a significant
number of $5 qualifying contributions. The Constitution does not require that the choice of funding
mechanism for a candidate be “in exact balance—we suspect that very few campaign financing
schemes ever achieve perfect equipoise,” Vote Choice, 4 F.3d at 39. In fact, Maine's program
presents areal choice, not a preordained decision, for a candidate.

| turn now to individual components of the legislation that the plaintiffs attack.

* | will not debate whether the law amountsto abenefit for the publicly funded candidate or apenalty
for the privately financed candidate. Because elections are a contest between at |east two candidates, clearly
thelaw confers both abenefit and a penalty—it depends on whose perspectiveischosen. TheFirgt Circuit has
pointed out a number of reasons why these labels do not assist the analysis. See Vote Choice, 4 F.3d at 38.



B. CERTIFICATION
The seemingly most petty dispute about the statute isironically perhaps the most troubling.
The statute requires the Commission to certify those who qualify as “a Maine Clean Election Act

candidate.” 21-A M.R.S.A. § 1125(5). The plaintiffsfear that the consequence will be alabeling of

publicly funded candidates as “clean” candidates and privately funded candidates as “unclean”
candidates. The terminology has obvious Old Testament overtones. The Commission apparently
has had some discomfort of its own and has sought to defuse the issue. In his affidavit, William
Hain, the Commission’s Executive Director, explained that candidates who have met the
prerequisites “will be ‘certified’ by the Commission as eligible to receive public funding. The
Commission will refer to such candidates thereafter as ‘ certified’ candidates.” Hain Dep., Vol. I,

June 1, 1999, ¢ 6.

A state must tread carefully in labeling candidates. To be sure, thereisatraditional rolein

identifying candidates with traditional labels such as party affiliation. Seel eague of Women Voters

v. Gwadosky, 966 F. Supp. 52, 62 (D. Me. 1997). But all the Maine Clean Election Act really
needed to do here to satisfy its legitimate objectives was to provide that the Commission would
determine whether a candidate qualified for public funding. Certification and labeling are
superfluous. Given the Commission’sannouncement of how it plansto proceed, however, | do not
find thisprovision of the statute unconstitutional. What candidates chooseto call themselvesor their
opponentsis beyond state control ; they can use pegjorative and complimentary labelsirrespective of

the statute.



C. MATCHING FUNDS
@D “Punishment” of First Amendment Activities

The plaintiffs complain most vociferousy about the matching funds provision of the statute.
That provision increases the public funding of a candidate to match hisher privately funded
opponent up to a cap of twice the initial distribution once the privately funded opponent raises or
spends an amount equal to 101% of the initial state distribution. The plaintiffs claim that thisisa
direct infringement of their First Amendment rights of speech and advocacy in an election. Their
argument isthat the threat of additional public funding for an opponent isadirect deterrent to raising
or spending money for the privately funded candidate. Why should | advertise my candidacy, they
say, if my opponent will be afforded the same opportunity?

It is here perhaps that there is the most profound disconnect between First Amendment
jurisprudence, based upon the late-eighteenth century values reflected in the First Amendment, and
what are assumed to be the political realities of late-twentieth century campaigning. To be specific,
the plaintiffs want to preserve the ability to “out spend” their publicly-financed opponents. Their
view of free speech is that there is no point in speaking if your opponent gets to be heard as well.
The question is not whose message is more persuasive, but whose message will be heard. The
genera premise of the First Amendment asinterpreted by the Supreme Court, on the other hand, is

that it preserves and fostersamarketplace of ideas. See, e.q., Citizens Against Rent Control v. City

of Berkeley, 454 U.S. 290, 295 (1981). Theimageisone of candidates voicing their positions and
competing on the inherent worth of their character and positions, and voters choosing accordingly.
In that view of the world, more speech is better. If a privately funded candidate puts out his’her

candidacy and ideas to the public, the public can only gain when the opposing candidate speaksin



return. This*“marketplace of ideas” metaphor does not recognize adisincentive to speak in thefirst
place merely because some other person may speak as well.

In more conventional First Amendment language, the plaintiffs’ argument isthat amatching
fund program limits First Amendment rights as follows: When a privately funded candidate speaks
out in the First Amendment marketplace, the State unconstitutionally enters the marketplace and
offsetsthe privately funded candidate’ svoice by providing money for the publicly funded opponent
to raise his’her voice in response. That, the plaintiffs say, is not content-neutral, but resultsin the
State unconstitutionally taking sides in the First Amendment marketpl ace.EI

The plaintiffs’ argument proves too much. The Supreme Court has already upheld public
funding subsidies of election candidates as furthering First Amendment values. Such programsare
an “effort, not to abridge, restrict, or censor speech, but rather to use public money to facilitate and
enlarge discussion and participation in the electoral process, goalsvital to aself-governing people.”
Buckley, 424 U.S. at 92-93. They “further[], not abridge[], pertinent First Amendment values.” 1d.
at 93. Asthe Court noted, “[o]ur statute books are replete with laws providing financial assistanceto
the exercise of free speech, such asaid to public broadcasting and other forms of educational media,
and preferential postal rates and antitrust exemptions for newspapers.” 424 U.S. a 93 n.127
(citations omitted). The test for constitutionality of candidate public funding mechanismsin this
Circuit and elsewhere is whether the decision for a candidate to participate in a public funding

schemeremains essentially voluntary. SeeVote Choice, 4 F.3d at 38; Rosenstiel, 101 F.3d at 1549-

53; Gable, 142 F.3d at 948. Thereisnothing unfair, and no profound disparity, in Maine' sdecision

® Theplaintiffs argument would essentially limit public funding programsto afixed amount of public
subsidy and permitted expenditures set in advance. In such aprogram, a candidate makes a one-time choice
whether to participate. The plaintiffs object to any program that is flexible because they view it asthe State
unconstitutionally responding to First Amendment activities of nonparticipants.



to make the public funding equivalent to that which a privately funded candidate may raise, see
Gable, 142 F.3d at 949 (supporting a 2-for-1 match), particularly when the public funding has a
modest cap. Consequently, | reject the plaintiffs contention that the matching fund provision
infringes on the plaintiffs’ First Amendment rights.
() Receipts vs. Spending

The plaintiffsargue that it is unfair to tie the public funding match to amounts the privately
funded candidates raise, rather than limit it to amounts they spend. They point out that not every
dollar acandidate raisesis necessarily spent in the election; instead, some of these amounts may be
used by legidative leadership for distribution to other candidates, or spent after the election on
supplementing the modest constituent allowance, funding future campaigns, or retiring debt. Were
the State not to tie the match to receipts as well as expenditures, however, a privately funded
candidate would be able to amass a war chest, then spend it al in the last day or two before the
election without an opportunity for the publicly funded candidate to obtain his/her matching funds
and spend them effectively. To avoid thistype of gamesmanship, measuring the match by receiptsas
well as expenditures is a legitimate approach for the legislation to take. The privately funded
candidate who does not need extrareceipts can ssimply defer them and thereby avoid having his/her
publicly funded opponent obtain more money.
3 Excessive Reporting

All candidates for State Senator and State Representative, whether privately or publicly
financed, must filearegular report six days before el ection day itemizing contributions madeto, and
all expenditures made or authorized by, the candidate, see sec. 1017(3-A)(A)-(B); and, during the
last 12 days before the election (until 48 hours before the end of the election), reports of individual

contributions and expenditures over $1,000 within 48 hours of the respective contribution or



expenditure. See21-A M.R.S.A. 1017(3-A)(C) (West 1993). Under subsection 1017(5), all reports
required under section 1017 “must contain the itemized accounts of contributions received . . .
including the date a contribution was received, and the name, address, occupation, principa place of
business, if any, and the amount of the contribution of each person who has made a contribution
aggregating in excess of $50.” Additionally, all reports “must contain the itemized expenditures
made or authorized during the report filing period, the date and purpose of each expenditure and the

name of each payee and creditor.” See §1017(5). The plaintiffs do not challenge these

requirements.

What the plaintiffsdo challengeis subsection 1017(3-B), the accel erated reporting provision
that voters enacted along with the Maine Clean Election Act, and the regulations the Commission
has adopted for additional reporting. Subsection 3-B empowersthe Commission to establish by rule
an expedited reporting schedul e applicable to candidates who receive, spend, or obligate more than
one percent of the fundsinitially distributed to their certified opponent. Seeid. The Commission
requires these candidates to submit three or more additional reports. See Commission on
Governmental Ethics and Election Practices, Rule to |mplement the Maine Clean Election Act and

Related Provisions, 94-270 (1998), ch. 1, § 7. Thefirst such report, the® 101 percent” report, isone

required by the express language of subsection 1017(3-B); when anon-certified candidate reaches

the 101 percent mark, he or she must report to the Commission. Seeid. § 7(2). Thesecond and third
reports update the 101 percent report; candidates must file these 21 days and 12 days prior to the
election. Seeid. § 7(3)-(4). Finally, non-certified candidates must submit their own “48-hour” report
inaddition to the“48-hour” report required of all candidates. Seeid. § 7(5). Thisreport informsthe

Commission of “single expenditures of . .. $750 by candidates for State Senator, and $500 by
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candidates for State Representative made after the 12th day before any election and more than 48
hours before 5 p.m. on the date of that election.” 1d. The report is due within 48 hours of the
expenditure. Seeid. Thus, a publicly funded candidate for, say, State Senate must file a regular
report and, depending on expenditures, one or more regular 48-hour reports. The non-certified
opponent must file aregular report and, depending on contributions and expenditures, aregular 48-
hour report, and if he/she exceeds the State funding distribution, a 101 percent report, two updated
101 percent reports, and again, depending on contributions and expenditures, one or more non-
certified candidate’ s 48-hour reports. The plaintiffs complain that these reporting requirementsare
coercive and that no candidate could rationally choose to forego public funding and undertake this
burdensome reporting scheme.

If the matching provision is to work, clearly some reporting mechanism is required. The
issue is whether the statute, as interpreted by the Commission, goes too far—so as to remove the
voluntariness of the public funding choice because privately funded campaigns have been madetoo
onerous; or because the measuresintrude on First Amendment rightsand are not narrowly tailored to
compelling governmental interests.

The State’ sonly legitimate interest in requiring the additional reportsfrom privately funded
candidates is to keep track of their funding so that the matching mechanism will work. All the
Commission needs to know in the additional reports, therefore, are the total contributions and
expenditures. The statute seems to recognize this in ordering areport as to the “candidate’ s total

campaign contributions, obligations and expenditures to date’Bl 21-A MRSA. § 1017(3-B).

® Thereis an ambiguity here. The statute requires filing of a report “detailing the candidate’s total
campaign contributions, obligations and expenditures to date.” The word “detailing,” if given precedence,
could require the details resulting in the total as opposed to a simple specification of the totals. Moreover,
(Continued next page)
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Indeed, seeking more detail than that would give the publicly funded candidate an unfair tactical
advantage of being ableto perceive exactly how his’her opponent is spending campaign monies. So
far asenforcing other provisions of the campaign financing law isconcerned, the State hasno greater
interest in expedited reports from privately funded candidates than it does for publicly funded
candidates; any necessary detailed reporting can occur after the election. Furthermore, if aprivately
funded candidate exceeds doubl e the state funding formul a, the match ceasesto operate and the State
no longer has an interest in the expedited disclosures.

It is my obligation to interpret the statute, if it reasonably can be read that way, to be
congtitutional. To require reports of the frequency provided here is anarrowly tailored measure to
make acompel ling governmental interest—the matching provision—work, only if totalsalone need
to be reported and if the obligation to provide expedited reports ends once the privately funded
candidate exceeds double the state funding. Required reporting of only totals, moreover, is not so
onerous as to make public funding an involuntary choice. The challenge to thisprovisionisto the
statute and regulations on their face, since | do not yet have their application on this subject before
me. Accordingly, as| construe them, they satisfy First Amendment c:oncerns.IZI

D. INDEPENDENT EXPENDITURES
Individual citizens sometimes decide to spend money supporting or opposing a candidate

without the authorization or involvement of the candidate or his’her campaign organization. These

have come to be called “independent expenditures.” In Buckley, the Supreme Court struck down a

subsection 3-B isan addition to an aready existing section 1017 that hasadefinition of “report” that requiresa
very detailed itemization. At thispoint, the Commission has not yet specified either by rule or by form design
what the accelerated reports will in fact contain.

" |f significantly more detail were required in thereportsor if the obligation to report continued beyond
the cap | have mentioned, | would have serious doubts about constitutionality.
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$1,000 federal limit on such expenditures, emphasizing that they are entitled to ahigh level of First
Amendment protection. 424 U.S. at 4, 51. The First Circuit has struck down a similar limit on

independent expenditures imposed by New Hampshire legisation. New Hampshire Right to Life

PAC v. Gardner, 99 F.3d 8, 19-20 (1st Cir. 1996). But Maine has not imposed a limit on

independent expenditures, only counted them as part of the monies attributableto aprivately funded

candidate when deciding whether to match the funding. See 21-A M.R.S.A. § 1125(9). Maine has

also required ever since 1975 that any independent expenditures over $50 be reported. See 1975

Pub. L. No. 759, sec. 1, asamended and codified at 21-A M.R.S.A. § 1019 (West Supp. 1998). The

plaintiffs attack these provisions as violating the First Amendment rights of both privately funded
candidates and citizens or groups who want to make independent expenditures. The candidates
contend that they cannot control these expenditures, may not want them, and may not actually benefit
from them. The plaintiffswho want to make independent expenditures complain that thethreat of a
match from public funds creates adisincentive for them to exercisetheir First Amendment rightsin
thefirst pl a(:e!‘;l

Thereason the legislation countstheindependent expenditure against the candidate on whose
behalf it is used is obvious: such independent expenditures can in fact be of great assistance to a
candidate and could furnish an easy loopholeto avoid the parity of the matching fund schemeif they

were not counted. The Commission has adopted the reasonable regulation that in calculating the

match, independent expendituresin support of the publicly funded candidate will aso betaken into

8| reject the argument that the match calculation unconstitutionally burdens the First Amendment
rights of those who intend to make independent expenditures on the same basisas | have upheld the matching
provisionin general. Arguably, thisconclusion is contrary to that of Day v. Holahan, 34 F.3d 1356 (8th Cir.
1994), cert. denied, 513 U.S. 1127 (1995). In Day, however, the court rejected the legitimacy of the public
funding justification because even without the new measure concerning independent expenditures, candidate
(Continued next page)

13



account. See Commission on Governmental Ethics and Election Practices, Rule to Implement the

Maine Clean Election Act and Related Provisions, 94-270 (1998), ch. 1, §6(3)(B)(2)(bp The
[10]

overall solution is not perfect, but there is no perfect solution.

So far as reporting of independent expenditures is concerned, the provision in question has
existed since 1975, and the 1996 voter referendum made only modest changes. Compare 21-A
M.R.SA. § 1019 (West 1993) with 21-A M.R.S.A. § 1019 (West Supp. 1998). Specifically, this
provision requires areport to be filed for every independent expenditure exceeding $50, and if an
expenditure is more than $500, an itemized report must befiled. See§ 1019(2) (West Supp. 1998).

In Buckley, the Supreme Court upheld the constitutionality of a provision, section 434(e) of
the Federal Election Campaign Act (“FECA”), that required those making independent expenditures
exceeding $100to fileareport with the federal government. See 424 at 80-81. The Court, concerned

about “the right of associational privacy,” applied a strict scrutiny test, id. at 75, but concluded that

participation in Minnesota’ s public funding already approached 100%.

° At first glanceit seems unfair that a publicly funded candidate can apparently receive the benefit of
independent expenditures with no reduction in his’her public funding until the privately funded candidate
exceeds the threshold and causes an increase in the publicly funded candidate’ s entitlement. But if every
independent expenditure on behalf of a publicly funded candidate were recognized from the beginning,
outsiders could essentially deprive the publicly funded candidate of all funds and the ability to run higher own
campaign. In contrast, the privately funded candidate has the right and ability to continue to raise money
whereas the publicly funded candidate does not.

19 Another potential difficulty isthe three-candidate race, where one candidate is publicly funded and
two candidates are privately funded. If one private candidate raisesalot of money, the programwill distribute
matching fundsto the publicly funded candidate, but the other private (third) candidate will beleft in thelurch.
Thereisno indication that thisis alikely occurrence. Cf. Buckley, 424 U.S. at 68-72 (rejecting claims that
independent disclosure requirements posed adanger to minor parties because they claimantsfailed to provide
evidence of any danger). In fact, new candidates with little money are likely to elect the public funding
dternative. If it turns out to be a severe First Amendment issue in actuality, it can be dealt with then. Cf.
Brown v. Socialist Workers ‘ 74 Campaign Committee, 459 U.S. 87 (1982) (finding disclosure provisions of
Ohio law unconstitutional as applied to Socialist Workers Party, aminor political party whose memberswould
be subject to harassment).
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“§ 434(e), as construed, bears asufficient relationship to asubstantial governmental interest.” 1d. at

80.

In upholding the constitutionality of the provision, the Court described the government’s
interest in thistype of reporting requirement as designed “to insurethat the votersarefully informed
and to achieve through publicity the maximum deterrence to corruption and undue influence
possible.” 1d. at 76. Emphasizing the“informational interest,” the Court observed that the provision
“goes beyond the general disclosure requirements to shed the light of publicity on spending that is
unambiguously campaign related but would not otherwise be reported because it takes the form of
independent expenditures or of contributions to an individual or group not itself required to report
the names of its contributors.” Id. at 81.

Based on the Buckley analysis, | conclude that Maine's reporting requirement is
congtitutional. The Maine statute, like the FECA, requires those who make independent
expenditures related to the express advocacy of a particular candidate to report their expenditures.

Compare 21-A M.R.S.A. § 1019 (West Supp. 1998) with 424 U.S. at 76-80 (construing § 434(€)).

The only difference between the two provisions is the expenditure threshold that triggers the
reporting requirement. The FECA threshold approved in Buckley in 1976 was $10d Maine's
threshold adopted in 1975 is $50. | do not believe these differing thresholds affect the ultimate
anaysis. Additionaly, the FECA required extensive reporting once that $100 threshold was

surpassed, see424 U.S. at 157-59 (appendix presenting § 434(e), the reporting requirements), while

" Thedollar threshold was subsequently increased from $100 to $250. See2 U.S.C.A. § 434(c) (West
1997).
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the Maine statute only requires a detailed report after $500 have been spent in independent

expenditures. See 21-A M.R.SA. § 1019(2).

E. PuBLIC FUNDING FOR PRIMARY ELECTIONS

The plaintiffs object that independent candidates who have no primary to runin, but
simply run in the general election, are particularly disadvantaged because their publicly funded
opponents obtain extra money deriving from the separate allocation for primaries and general
elections. The premise of the argument seems to be that name recognition achieved in a publicly
funded primary carries over to a general election and that an independent candidate is therefore
doubly prejudiced. On the other hand, candidates who do run in a primary election must spend
money and it would be unfair in a public funding measure to ignore that necessity. The amounts
distributed here are hardly huge,d | conclude that the separate alocation for primaries is

necessary to make the public financing measure effective.

[1. CONCLUSION

| conclude, therefore, that Maine’ s public financing mechanism overal isvoluntary and does
not create undue disparities. That should bethe end of the First Amendment analysis. Buckley, 424
U.S. at 92-93; Vote Choice, 4 F.3d at 39 (voluntary public funding supports, not abridges, First
Amendment values). If itisnecessary to go further, | find that the financing mechanismisnarrowly
tailored to compelling governmental interests 2l The First Circuit has recognized such interestsina

public funding measure, like Maine's, that will “facilitate communication with the electorate, free

12 $1,141 for contested House primaries, $4,334 for contested Senate primaries, $511 for uncontested
House primaries, and $2,100 for uncontested Senate primaries. (See Hain Dep. June 29, 1999, Ex. 2.)

B Indeed, it may be sufficient if the legislation is “in furtherance of sufficiently important

governmental interests and has not unfairly or unnecessarily burdened the political opportunity of any party or
candidate.” Buckley, 424 U.S. at 95-96.
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candidates from the pressures of fundraising, and, relatedly, tend to combat corruption.” Vote
Choice, 4 F.3d at 39 (quotations and citations omitted). The State accordingly may make public
funding an attractive choice and still pass constitutional muster. Id.

Thefact that thislegislation cameinto being by way of petition/referendum rather than by the
legidature’' s enacting it does not change the standard of review. No greater deference is due the
popular will expressed in aninitiative when it isbeing tested against the First Amendment. After al,
the mgjority can intrude upon constitutional rights through direct democracy as easily as it can
through its elected representatives. See Berkeley, 454 U.S. at 295. But no less deferenceisdue a
popular initiative, either. Statesare entitled to choose the methodsby whichlawis mad andthere
iSno reason to give one form greater weight than another in ng its constitutionality under the
federal constitution. | do not accept the proposition that legislatures are entitled to more deference
because they have committees that hold hearings and are able to give more deliberation to their
legidative product. It is not for the judiciary to pry into the minds of legislators to determine
whether they have voted their own self-interest or the interest of their constituents, or both, in
enacting aparticular piece of legidation; the same holdstrue for prying into the minds of individual
voters when they vote on a petition/referendum.

| will continueto consider the constitutiona challengeto Maine sreduced contribution limits

for privately funded campaigns. See 21-A M.R.S.A. § 1015 (West Supp. 1998). That questionis

more difficult and the difficulty is compounded by the fact that the Supreme Court has heard

argument on asimilar case, Nixon v. Shrink Missouri Gov’'t PAC, 68 U.S. Law Week 3239 (ora

4 In Maine, voter initiatives are one way of making law. SeeMe. Const. Art. IV, Part First § 1; id.,
Part Third § 18(1).
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argument on No. 98-963 on October 5, 1999), and presumably will announce, sometime before its
term endsin June, 2000, what the new rules are for analyzing the question. In any event, thereisno
reason to delay the certain appeal of my decision upholding the constitutionality of the Maine Clean
Election Act.EAII of the parties want certainty on that issue, which can only be provided by the
Court of Appeadls.

Accordingly, under Fed. R. Civ. P. 54(b), | ORDER the Clerk to enter final judgment in favor
of the defendants on Counts Three, Four, Five, Six, Seven, Eight, Nineand Ten of the Daggett, et al.
Complaint, and on the third claim for relief in the Stearns, et al. Complaint.

So ORDERED.

DATED THIS5TH DAY OF NOVEMBER, 1999.

D. BROCK HORNBY
UNITED STATES CHIEF DISTRICT JUDGE

> recognize that the plaintiffs contend that one of the reasons that public funding in Maine is
“involuntary” is that the private contribution ceilings are so low that a privately funded candidate cannot
realisticaly raise enough money. My decision on voluntariness, therefore, should be read as assuming—
without deciding—that the lower limits will stay in effect. If ultimately | find these reduced limits
unconstitutional and restore the pre-existing higher limits, then the “involuntary” argument is even weaker.
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