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V.
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ET AL.,
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ORDER ON PLAINTIFFS MOTION FOR REMAND

Theplaintiffs, al residents of Maine, have moved to remand these removed asbestos casesto
state court for lack of diversity subject matter jurisdiction. Theissueiswhether aMaine defendant
(who destroys diversity) was fraudulently joined. Because the removing defendants have not
satisfied their burden of proving fraudulent joinder, the plaintiffs' motionsto remand are GRANTED.
The plaintiffs motions for costs are DENIED.

FACTS

The plaintiffs filed state-court complaints against various manufacturers and sellers of
ashestos-containing products for damages allegedly caused by exposure to asbestos. All of the
plaintiffsare Maine citizens, and in all cases, the exposurein question alegedly camefrom materials
being used at a Maine shipyard belonging to Bath Iron Works (BIW).

All of the defendants are corporations who were manufacturers or sellers of asbestos-

containing materials used at the BIW shipyard. With one exception, al of the defendants are



incorporated and have their principal placesof businessin states other than Maine. Thelone Maine
defendant isadistributor, W.L. Blake & Co. (“Blake”), aMaine corporation with its principal place
of business here.

The defendants removed the lawsuit to this court, premising removal jurisdiction upon
diversity of citizenship. A diversity suitisremovable, however, only if two conditions are met: the

suit must be within the court’s original jurisdiction, see 28 U.S.C. § 1441(a), and therefore must
satisfy the requirements of 28 U.S.C. § 1332, and no defendant can be a citizen of the statein which
the plaintiff filed the action, see 28 U.S.C. § 1441(b). Blake's presence in the suit defeats both

conditionsfor removal. The defendants contend that removal isnonethel ess proper, arguing that the
plaintiffs fraudulently joined Blake simply in order to defeat removal. The defendants claim that
each plaintiff has no evidence of working with or near any Blake products—asbestos-containing or

otherwise. See Defs.’” Notice of Removal at 2 & n.1.

The plaintiffsmoved to remand on the ground that this court lacksjurisdiction. Insupport of
that claim, each plaintiff assertsthat he or she“joined W.L. Blake asadefendant becauseit supplied
asbestos insulation materials to Bath Iron Works in the [decade or decades] covering the period of

[each relevant employee’ s| employment at the shipyard.” PIs’ Mot. to Remand at 3.

DiscussiON
A. LEGAL STANDARDS GOVERNING CLAIMSOF FRAUDULENT JOINDER
There is no First Circuit precedent establishing the standards for evaluating a defendant’s
fraudulent-joinder challenge to the pleaded citizenship of the parties. But the First Circuit hasmade

clear in Coventry Sewage Associates v. Dworkin Realty Co., 71 F.3d 1 (1st Cir. 1995), what the

standards are for dealing with achallenge to the pleaded amount in controversy, the other component
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of diversity jurisdiction. There, the Circuit looksto (i) whether the complaint on itsface showsto a
legal certainty that the claim cannot reach the jurisdictional minimum; and (ii) if the complaint
asserts the jurisdictional minimum, whether evidence received on a motion to dismiss or remand
showsto alega certainty that the damages never could have met this part of the plaintiff’s claim.
Thelatter inquiry hasasits* primary concern” the plaintiff’ sgood faith, objectively viewed. Id. at 6.
According to an earlier jurisdictional amount case, objective bad faith can be proven by showing
that the pleader attached to known facts a significance that no reasonable person familiar with the

applicable law would attach, see Jimenez Puig v. Avis Rent-A-Car Sys., 574 F.2d 37, 40 (1st Cir.

1978) (holding that the jurisdictional amount requirement was not satisfied where the claim “ could
[not] objectively have been viewed as worth [the jurisdictional amount]” by “anyone familiar with
the applicable law,” even though the court could not “ say that [the] plaintiff acted in deliberate bad
faith”).

The Coventry standards derive clearly and directly from Saint Paul M ercury Indemnity Co. v.

Red Cab Co., 303 U.S. 283 (1938), where the Supreme Court held that the plaintiff’s complaint
controls if it is asserted in good faith, and that mere inability to recover on the clam for the
jurisdictional amount does not initself establish the pleader’ sbad faith. Seeid. at 288-89. Under St
Paul, an inadequate amount in controversy ousts the federal court’sjurisdiction in only two cases:
(i) whereit appearsto alegal certainty from theface of the complaint that the plaintiff cannot recover
theamount claimed, or (ii) whereit appearsfrom proofs— alsoto alega certainty—that the plaintiff
never was entitled to recover the amount claimed and that the claim was pretextual for the purpose of

conferring federal jurisdiction. Seeid. at 289.



There is no reason that the standards for determining diversity jurisdiction should differ
according to whether citizenship (fraudulent joinder) or jurisdictional amount isbeing evaluated. The
policy concerns in both cases are the same. First, federal courts should rigorously enforce the
mandates of the statutesthat regulate their jurisdiction, both protecting the statutory right to proceed
infederal court and enforcing the limitsthat Congress has placed on the scope of federa jurisdiction.

See Wecker v. National Enameling & Stamping Co., 204 U.S. 176, 185-86 (1907) (stating that

federal courts should bevigilant to protect theright to proceed in federa court); Coventry, 71 F.3d at
4 (noting that courts should rigorously enforce the limits that Congress has placed on diversity
jurisdiction). Second, “preliminary jurisdictional determinations should neither unduly delay, nor
unfairly deprive aparty from, determination of the controversy onthe merits. Asapolicy matter, the
‘which court’ determination ought to be made with relative dispatch so that the parties may proceed
to resolution of the dispute’ s merits.” Coventry, 71 F.3d at 4 (citations omitted).

Moreover, vintage Supreme Court caselaw on fraudulent joinder is consistent with the First

Circuit’ sapproach to thejurisdictional amount. In Chesapeake & Ohio Railway Co. v. Cockrell, 232

U.S. 146 (1914), the Court held that in diversity removal cases, afederal court can find jurisdiction
by disregarding a nondiverse defendant only where the complaint on its face does not state avalid
cause of action against that party (like the first part of Coventry) or, if the complaint is facially
adequate on thejoinder, wherejoinder of that defendant is“merely afraudulent deviceto prevent a

removal.” Id. at 153.III According to Cockrell, ajoinder isnot fraudulent “unlessit [is|] without any

! The Court in Cockrell stated not only that the complaint must state avalid cause of action against the
nondiverse defendant but that it also must show avalid basisin statelaw for ajoint (i.e., not asevera) liability
on the part of al defendants. See Cockrell, 232 U.S. at 152-53. The latter requirement was based on the
separable controversies doctrine, which does not apply to this case.




reasonable basis.” Id. “Merely to traverse the allegations upon which the liability of the resident
defendant is rested or to apply the epithet ‘fraudulent’ to the joinder, will not suffice: the showing
must be such as compel s the conclusion that the joinder iswithout right and madein bad faith.” 1d.
at 152 (emphasis added). This is equivalent to the second part of Coventry, and to St. Paul’s
statement that simple inability to recover does not oust federal jurisdiction.

Earlier, in Wecker, the Court had established that the test for bad faith in fraudulent joinder
casesisan objectivetest (comparethe objectivetest for jurisdictional amount in Coventry, 71 F.3d at
6). In Wecker, the Court held that diversity jurisdiction existed and that removal was therefore
proper where affidavits submitted by the parties conclusively showed that the plaintiff’ sallegations
in its complaint against a nondiverse defendant had no basisin fact. See Wecker, 204 U.S. at 185.
Subjective good faith on the plaintiff’s part was not enough; the Court held that a joinder is
fraudulent where it is based on false alegations and the plaintiff has“willfully close[d] hiseyesto
information within hisreach.” 1d. Otherwise, “if the complaint isfiled in good faith, the cause of
action, for the purposes of removal, may be deemed to be that which the plaintiff has undertaken to
makeit.” Id. at 183.

In Wilson v. Republic Iron & Stedl Co., 257 U.S. 92, 97-98 (1921), the Court made clear

how the record is composed. First, the defendant must initially plead facts in the notice of removal
that are legally sufficient to justify aremoval. The plaintiff must then take issue with the factual
alegationsin the notice; failing that, the plaintiff is deemed to have admitted the facts pleaded inthe
notice and may contest only their legal sufficiency asabasisfor removal. But wherethe plaintiff has

put the truth of the defendant’ s factual allegationsin controversy—whether by prior pleading or by



motion—the defendant bears the burden of persuading the federal court that the allegations are true
and that the removal was proper.

Finally, the Supreme Court’ sfraudulent joinder cases show an abiding concernto protect the
plaintiff’s status as master of the complaint. The Court uniformly has held that, absent any
fraudulent purpose, the plaintiff is free to determine by its pleading the removability of the action,
and a purpose to defeat removal is not itself fraudulent. So, for example, when the existence of a
separable controversy was aground for removal of adiversity case, the Court consistently held that
by pleading only ajoint tort and by foregoing any several claim that the plaintiff might have against
the nonresident defendant, aplaintiff could defeat that defendant’ sright to remove. See, e.q., lllinois

Cent. R.R. Co. v. Sheegog, 215 U.S. 308, 316 (1909) (“In acase of atort which givesriseto ajoint

and severd liability, the plaintiff hasan absoluteright to elect, and to suethetort-feasorsjointly if he
sees fit, no matter what his motive, and therefore an allegation that the joinder of one of the
defendants was fraudulent, without other ground for the charge than that its only purpose was to

prevent removal, would be bad onitsface.”); AlabamaGreat S. Ry. Co. v. Thompson, 200 U.S. 206,

216 (1905) (“[T]he plaintiff may select hisown manner of bringing hisaction and must stand or fall
by his election. If he has improperly joined causes of action he may fail in his suit. . . . But the
guestion of removability depends upon the state of the pleadings and the record at the time of the
application for removal, and it has been too frequently decided to be now questioned that the plaintiff
may elect his own method of attack, and the case which he makes in this declaration, bill or

complaint, that being the only pleading in the case, is to determine the separable character of the

controversy for the purpose of deciding the right of removal.”); cf. Great N. Ry. Co. v. Alexander,

246 U.S. 276, 282 (1918) (holding in aFELA case, “this power to determine the removability of his



case continueswith the plaintiff throughout the litigation, so that whether such acase non-removable
when commenced shall afterwards become removable depends not upon what the defendant may
alege or prove or what the court may, after hearing upon the merits, in invitum, order, but solely
upon the form which the plaintiff by hisvoluntary action shall giveto the pleadingsin the case asit
progresses.”).

Under both Coventry and the Supreme Court cases on fraudulent joinder, then, the burdenis
on the party challenging thejurisdiction-rel ated allegations of the complaint to prove that they have
no reasonable basis and to prove the pleader’ s objective bad faith in making those allegations. The
party challenging thejoinder must proveto alegal certainty that, at the time of filing the complaint,
no one familiar with the applicable law could reasonably have thought, based on the facts that the
pleader knew or should have known at the time, that a cause of action against the resident defendant
could ultimately be proven.

Coventry demonstrates that aremoving party does not meet this burden by showing merely
that the actual facts do not support the complaint as pleaded. “‘The inability of [a] plaintiff to
recover . . . doesnot show hisbad faith . . . But if, from the proofs, the court is satisfied to a[legal]
certainty that the plaintiff never wasentitled to recover . . . andthat hisclaim wastherefore colorable
for the purpose of [ manipulating federal] jurisdiction,”” Coventry, 71 F.3d at 5 (quoting St. Paul, 303
U.S. at 288-89), then thefederal court canignorethat portion of an otherwise well-pleaded complaint
(in Coventry, damages; here, joinder of an in-state defendant). In Coventry, the defendants provedto
a lega certainty that the plaintiff could never recover the jurisdictional minimum because the
plaintiff conceded that actual water usage figures (which formed the basis for calculating the

plaintiff’s damages) were far less than the plaintiff assumed them to be when filing the complaint.



Seeid. at 6. Accordingto Coventry, however, this proof wasinsufficient to prove objective bad faith
on the plaintiff’s part because at the time of filing, the plaintiff had no reason to believe that its
numbers were “factually incorrect.” Seeid. at 6-7. The court’s “primary concern” was for the
plaintiff’sgood faith. Id. at 6. For fraudulent joinder, then, | conclude that adefendant must show to
a legal certainty not only that the actual facts did not entitle the plaintiff to relief against the
nondiverse defendant he or she hasjoined, but al so that the plaintiff should have known those actual
facts at the time of filing.

| am aware that courts of appeals for other circuits have expressed the standards governing
fraudulent joinder differently and have made apparently inconsistent pronouncements on the issue
whether a court’sinquiry islimited to the pleadings a one, debating whether Rule 12(b) or Rule 56

standards apply. Seegenerally JamesF. Archibald 111, Note, Reintroducing * Fraud” to the Doctrine

of Fraudulent Joinder, 78 Va. L. Rev. 1377, 1387-96 (1992) (discussing cases). Thediscord among

the lower court cases, pushing thisinquiry into ever more nuanced analysis, isinconsistent with the
need to keep jurisdictional rules clear and simple, as are the rules announced in Coventry. Clarity
and simplicity help prevent the unnecessary diversion of private and public resourcesinto litigation
over jurisdictional questions, permitting those resourcesto be alocated wherethey are most needed:
to the resolution of the merits of disputes.

B. APPLICATION OF THE FRAUDULENT JOINDER STANDARDS
TO THE FACTSOF THISCASE

The complaintsin these cases allege that the plaintiffs (or their decedents or their spouses)
were exposed to asbestos manufactured or sold to BIW by a number of defendants, that the
defendants breached the legal dutiesthey owed, and that the asbestos exposure caused the damages
complained of. No one contends that the complaints are facially invalid, even as to the Maine
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defendant W.L. Blake & Co., and it is clear that sellers and manufacturers of asbestos-containing
products can beliable, under Mainelaw, for damages such asthose complained of here. See, e.q., 14

M.R.S.A.§ 221. Thus, thefirst test of Coventry and the Supreme Court’ s fraudulent joinder casesis

not satisfied.

Thereal dispute between the parties comes under the second prong of the fraudulent joinder
inquiry. The defendants contend that discovery has reached the point where | can say to a legal
certainty that the factual allegations in the complaints—namely, the allegations that exposure to
asbestos products supplied by Blake harmed the plaintiffs—have no reasonable basis.

Standing alone, however, the assertion that the claims now have no reasonabl e basis—even if
the assertion is true—is insufficient to prove a fraudulent joinder. Under the standards | have
articulated, the defendants must show objective bad faith to alegal certainty—that no one familiar
with the applicable law could reasonably have thought at the time of pleading that a claim against
Blake could be proven, based on the facts that the pleader knew or should have known at the time.

In none of these cases have the defendants met thisburden. The defendants have offered no
evidence that the plaintiffs should have known at the time of filing that they would be unable to
provethe facts on which theliability of Blakeis premised in the complaint; instead, the defendants
have rested their conclusion of fraudulent joinder upon Blake's purported entitlement to summary
judgment now, at the end of discovery. | take no position on the question whether Blakeisentitled
to summary judgment on the current state of the record; that isfor the state court to determine. Itis
worth pointing out, however, that the facts of this case are not as clear cut asthe defendants seem to
have assumed when they first filed their notice of removal. A close review of the BIW records

produced during discovery hasturned up significantly more evidence of Blake-supplied asbestosthan



thedefendantsinitially believed wasthere. Certainly thefactsthe defendants have aleged in support
of their claim that Blake is not liable do not show to alegal certainty that the plaintiffs reasonably
should have known at the time of filing that they would be unable to prove a claim against Blake.
Thisfailure to prove objective bad faith is fatal to the claim of fraudulent joinder.
C. CosTs
Although the plaintiffs have requested costs from the removing defendants, as authorized

under 28 U.S.C. § 1447(c), imposition of costs is not appropriate in this case. First, the law on

fraudulent joinder has been lessthan clear. Second, | am sensitive to the reasonabl e suspicion with
which the defendants viewed the joinder of Blake in this case. In the long history of asbestos
litigation in thisdistrict, which hasinvolved extensive discovery of the purchase and use of asbestos
at BIW, Blake has never previously appeared asaparty defendant, and everyone appearsto agree that
Blake' s role, if any, in the exposure of BIW workers to asbestos is very small indeed. It is not
unreasonabl e for the defendantsto have suspected, therefore, that the plaintiffs' ultimate motivation
for joining Blake wasto prevent removal. Although I have concluded that the plaintiffs' reasonsfor
joining Blake are not rel evant,Ell will not impose costs on the defendants for aleging fraudulent

joinder under these circumstances.

2|f the plaintiffs had an objectively valid basis for joining Blake in the complaint, their subjective
motivations about jurisdiction are of no concern to this court. See Chicago, Rock Island & Pac. Ry. Co. v.
Dowell, 229 U.S. 102, 113-14 (1913) (holding that joinder is not fraudulent merely because a nondiverse
defendant employeeisof little means and the diverse employer’ sliability for itsemployee’ snegligence, if any,
is unquestioned; the plaintiff’s motive for joining the employee “is of no importance’). But in fact their
underlying motivations are highly relevant to an understanding of what is going on here. It seems quite
plausible that the plaintiffs incentive for joining Blake does not stem from the value of any monetary
contribution that Blake will make to a settlement nor in Blake' s ability to answer any eventual judgment. By
the same token, it is quite unusual that the defendants should oppose the presence of an additional defendant
who might contribute ashare (however small) in a settlement with the plaintiffs. The economicsof delay and
the incentives it creates for the parties explain this controversy.

If these claims return to state court, they will proceed to resolution. If they remain in federa court,
(Continued next page)
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That said, | do not want my review of evidence beyond the complaints or my denia of costs
to kindle false hopes in future removing defendants. In the future, costs may be appropriate.
Extensive litigation of jurisdictional matters ultimately consumes scarce resourcesin away that does
little to advance the resol ution of the merits of parties’ disputes. Argumentsthat should properly be
addressed to the state court on a motion for summary judgment will not prevent a remand after
removal to this court, absent proof to alegal certainty that ajoinder was not made in objective good
faith. When defendants seek to prove a joinder is fraudulent essentially because the plaintiff has
failed to discover sufficient evidence against the resident defendant, the hurdle facing the removing
defendantsis, asit should be, very high.

The plaintiffs motions to remand these cases to the Maine Superior Court (Sagadahoc
County) are GRANTED. The partieswill bear their own costs.

SO ORDERED.

DATED THIS18TH DAY OF MARCH, 1999.

D. BROCK HORNBY
UNITED STATES CHIEF DISTRICT JUDGE

they will encounter significant delay upon their transfer through the Panel on Multidistrict Litigation to the
Eastern District of Pennsylvania where no asbestos trials or discovery takes place in deference to global
settlement efforts. Thisdelay is of economic benefit to the defendants and imposes costs on the plaintiffs. In
al likelihood, this economic redlity is driving the behavior of the partiesin this matter.

But the Supreme Court has declared subjective motivesirrelevant on theremand decision, and itisnot
for this court to fashion a different rule tailored specificaly to the demands of mass tort litigation.
Accordingly, these facts have played no role in my decision, except on the issue of costs.
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