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In this lawsuit, Darling’s Bangor Ford, a motor vehicle dealer, and Ford Motor
Company, amotor vehicle manufacturer, areat odds. The source of their conflictisaMaine
statute dictating how manufacturerslike Ford are to pay deadlerslike Darling’ sfor warranty
work. Thestatute soundssimpleenough, and thelegis atorswho adopted it probably thought
it was pretty straightforward: for both partsand labor, amanufacturer must pay adealer “the
retail rate customarily charged by that [dealer] for the same parts [or labor] when not
provided [or performed] in satisfaction of awarranty.” 10M.R.S.A.81176. Thelegidative
history demonstrates that |egislators believed this statute would protect ordinary Maine car
andtruck ownerswithvehiclesnolonger under warranty. LegislatorsbelievedtheseMainers

wereunfairly paying extrafor nonwarranty repairsto subsidizelargemanufacturerslike Ford



who could use their economic power to force Maine dealers to accept unreasonably low
reimbursement prices for warranty repairs.

Thedevil, however, isinthedetalls. There arethousands of different parts and labor
procedures, and Ford has thousands of dealers around the country, pays for thousands of
warranty repairsand wantsto treat al itsdealersuniformly. A manufacturer needs a system
for paying adealer that can assure the manufacturer that it is not being overcharged. The
dealers, in turn, are in avery competitive business where pricing changes frequently, new
parts and procedures turn up on an annual basis with new vehicle models, some parts and
repair procedures are seasonal andthedealers’ primary need isto sell vehiclesand servicing
at alow overhead. The dealers need a system that is easy to implement with little time and
paperwork.

In this context, the “simple” words of the statute take on an unexpected complexity.
What isthe “same” part? A left headlight versus aright headlight? A right headlight on a
1995 model versus a 1996 model, or aright headlight on two different models in the same
year? What is “customarily” charged? If apart is newly introduced, how can there be a
“customary” nonwarranty charge? If the dealer has sold thirty-five headlightsthis year, but
not this particular one on this particular model, isits price for the thirty-five headlights the
one “customarily” charged for this one? Does a sale over-the-counter to a do-it-yourselfer
count, or only what the dealer charges when it installs the part? If the dealer provides

discounted pricing to customers who have fleets of vehicles they bring in for service and



repairs, is that a “retail rate customarily charged”? If the dedler has not done an air
conditioning repair in ayear, does it have arate that it “customarily” charges?

A manufacturer and dealer who were trying to make the statute work could resolve
some of theseissues by compromise. Here, however, Ford opposed the statute before it was
even enacted' and has continued to demonstrateitsdistastefor it, bothinlitigation and in the
way it has told dealers it will implement it. Darling’sin turn has badgered Ford over the
statute, changing its position on how to interpret it asit servesits purposes, filing amyriad
of small claims, mailing Ford boxes of materialsit says support its clams (but leaving it to
Ford to sort them out), and ultimately asking this court to dictate to Ford what kind of claims
system to implement.

Previous court decisions have created new problems asthey resolved old ones. The
constitutional issues Ford hasraised, for example, have beenresolved. But previousfederal
and state decisions have dismissed somedealers’ claimswithout prejudice onthe ground that
the dealers (including Darling’s) had not previously made a “particularized claim” to the
manufacturer, and the First Circuit has referred in dictum to the statute as calling for a
“match” between the warranty part and the comparison part. Now the parties add those

judicial termsto thelist of statutory terms over whose meaning they disagree.

! See Ford's letter, dated April 30, 1991, to the Maine Legislature expressing opposition to the proposed
amendment and emphasi zing manufacturers' need for uniform reimbursement policies. Public Hearingon L.D. 1235
before the Business L egislation Committee, 115th Leg., 1st Regular Session (April 30, 1991), on file at the Law and
Legislative Reference Library, Augusta, Maine.




As aresult, Ford and Darling's disagree on just about everything. | had hoped to
move them toward a mutual compromise by ruling from the bench—in stages over the
months—on the legal issues and then attempting to addressthe larger factual issues, always
in the optimistic belief the parties might ultimately conclude they could accomplish more by
reasoning together than by running up legal fees. Itisapparent, however, that my hopeswere
in vain and that this matter will be litigated down to the last issue and then appealed.
Consequently, 1 now recapitulate my earlier bench rulings, together with my new factual
findings and conclusions of law arising out of a bench trial held on specific issues from
November 17 to 20, 1997, with closing arguments on December 30, 1997. | then invite the
parties’ assistance in framing certain issues for certification to the Maine Law Court for a

definitive ruling on matters of state law.

|. BACKGROUND

Ford manufactures cars and trucks and sells them nationwide through a network of
franchise dealers. A uniform franchise agreement, called the Sales and Service Agreement
(“Agreement”), defines the manufacturer-dealer relationship. Ford offers a warranty with
all new vehiclesand requiresitsdealersto provide warranty repairsand serviceto customers
at Ford' s expense.

Under Ford’ snationwidewarranty reimbursement system (Ford callsit DWE—direct
warranty entry), deal ers submit payment requests to Ford via a computerized procedure that

reimbursesthem automatically according to formulas Ford hascreated. (Thereimbursement



occurs through a running account between Ford and the dedler, automatically crediting
reimbursement amounts to a dealer’s monthly Parts Statement, and debiting it when the
dealer buys partsfrom Ford.) With regard to parts, Ford’ s practice has been to reimburseits
national network of dealersat auniform rate of cost plus 30 to 40 percent, depending on the
model year. Withregardtolabor operations, Ford takeseachindividual dealer’ sdocumented
average hourly labor rate and multiplies that amount by the uniform time Ford allots to a
given labor operation. Ford’'s computerized system does not take into account the actual
amount that a particular dealer charges or would charge to someone other than Ford for a
given part or labor operation.

The State of Maineregulates warranty reimbursement levelsby statute. 10M.R.SA.

§1176.% Since 1980, section 1176 has required manufacturersto reimburse deal ersfor labor

2 Stated in full, § 1176 provides that:

If a motor vehicle franchisor requires or permits a motor vehicle
franchisee to perform labor or provide parts in satisfaction of a warranty created
by the franchisor, the franchisor shall properly and promptly fulfill its warranty
obligations, in the case of motor vehicles over 10,000 pounds gross vehicle weight
rating, shall adequately and fairly compensate the franchisee for any parts so
provided and, inthe case of all other motor vehicles, shall reimburse the franchisee
for any parts so provided at the retail rate customarily charged by that franchisee
for the same parts when not provided in satisfaction of a warranty. Further, the
franchisor shall reimburse the franchisee for any labor so performed at the retail
rate customarily charged by that franchisee for the same labor when not performed
in satisfaction of a warranty; provided that the franchisee's rate for labor not
performed in satisfaction of awarranty is routinely posted in a place conspicuous
toitsservicecustomer. A franchisor isnot required to pay the price charged by the
dealer toretail customersfor parts of systems, appliances, furnishings, accessories
and fixtures of amotor home as defined in Title 29-A, section 101, subsection 40
that are designed, used and maintained primarily for nonvehicular residential
purposes. Any claim made by afranchisee for compensation for parts provided or
for reimbursement for labor performed in satisfaction of awarranty must be paid
within 30 days of its approval. All the claims must be either approved or
disapproved within 30 days of their receipt. When any such claimis disapproved,
thefranchiseethat submitted it must be notified in writing of itsdisapproval within

(continued...)



provided in the course of warranty work “at the retail rate customarily charged by that
franchiseefor the samelabor when not performed in satisfaction of awarranty; provided that
thefranchisee sratefor labor not performed in satisfaction of awarranty isroutinely posted
in a place conspicuous to its service customer.” 10 M.R.S.A. § 1176 (1980). In 1991, the
Maine legidlature turned its attention to parts and amended section 1176 “to require that
dealers be compensated for parts in the same manner as labor. . . .” P.L. 1991, ch. 328,
§1176; L.D. 1235, Statement of Fact (115th Legis. 1991). The statute now provides that
manufacturers must reimburse deal ersfor parts“ at theretail rate customarily charged by that
franchiseefor the same partswhen not provided in satisfaction of awarranty.” 10M.R.SA.
§ 1176.

A manufacturer has thirty days to approve or disapprove a claim for warranty
reimbursement. “When any such claim is disapproved, the franchisee . . . must be notified

in writing of its disapproval within that period, together with the specific reasons for its

2 (...continued)
that period, together with the specific reasons for its disapproval. No franchisor
may, by agreement, by restriction upon reimbursement, or otherwise, restrict the
nature or extent of labor performed or parts provided so that such restriction
impairs the franchisee's ability to satisfy a warranty created by the franchisor by
performing labor in a professional manner or by providing parts required in
accordance with generally accepted standards.

Inany claimthat is disapproved by the manuf acturer, and thedeal er brings
legal action to collect the disapproved claim and is successful in the action, the
court shall award the deal er the cost of the action together with reasonabl e attorney
fees. Reasonable attorney fees shall be determined by the value of the time
reasonably expended by the attorney and not by the amount of the recovery on
behalf of the dedler.

It isunlawful for afranchisor, manufacturer, factory branch, distributor
branch or subsidiary to own, operate or control, either directly or indirectly, amotor
vehiclewarranty or servicefacility located in the State except on an emergency or
interimbasisor if no qualified applicant has applied for appointment asadealer in
a market previously served by a new motor vehicle dealer of that manufacturer,
factory branch, distributor branch or subsidiary's line make.
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disapproval.” Id. A manufacturer must pay an approved claim within 30 days of the date of

approval. 1d.

II. THRESHOLD RULINGS
[With Two Exceptions, Resolved Earlier From
the Bench on the Undisputed Record]

A. CONSTITUTIONALITY/COLLATERAL ESTOPPEL

In Acadia Motors, Inc. v. Ford Motor Co., 844 F. Supp. 819 (D. Me. 1994), Ford

argued, among other things, that applying the 1991 |egidl ative amendment concerning parts
pricing to Ford's pre-existing contracts with dealers (the Ford/Darling’s agreement was
signed in 1989) violated the Contracts Clause of the Maine and United States Constitutions.
SeeM.R.SA.Const. art. 1,811; U.S. Const. art I, 8 10. Judge Brody squarely addressed this
retroactivity issue. He ruled against Ford, holding “that applying the 1991 amendment to
8 1176 to Ford's contracts with dealers entered into prior to 1991 does not violate the
Contract Clause of either the state or federal constitution.” Id. at 828.° The First Circuit

noted that Ford neglected to appeal the constitutional ruling. Acadia Motors, Inc. v. Ford

Motor Co., 44 F.3d 1050, 1053 n.3 (1st Cir. 1995). Accordingly, Judge Brody’ s decision

3| note that when shewas atrial judge, Justice Saufley considered the retroactivity issue in American Honda
Motor Co. v. Darling's Honda/Nissan, Nos. 95-39 & 96-668, slip op. at 4-11 (Me. Super. Ct. July 27, 1997). Justice
Saufley ruled that the Legislature did not intend the 1991 amendment to apply retroactively. Given this holding, she
did not reach the constitutional issue, but noted that if she had, she would have reached the same conclusion as Judge
Brody: “If applied retroactively, even if § 1176 substantially impaired the plaintiffs' rights, there are significant and
legitimate state interests which are appropriately and reasonably served by the adjustment of the plaintiffs’ contracted
rights.” 1d. n.12 (citations omitted). Ford did not argue legislative intent in this case.
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adverse to Ford on the constitutional issue is the final decision for purposes of collateral
estoppel analysis.
The First Circuit has “formally adopt[ed] the rule that federal law of res judicata

governsthe effect of aprior federal judgment in adiversity case.” Johnsonv. SCA Disposal

Servs., Inc., 931 F.2d 970, 974 (1st Cir. 1991). Federal law “barsrelitigation of any factual

or legal issue that was actually decided in previous litigation ‘ between the parties, whether

onthesameor adifferent claim.”” Dennisv. Rhodelsland Hosp. Trust Nat'| Bank, 744 F.2d

893, 899 (1st Cir. 1984) (citation omitted). Specificaly, (1) theissue sought to be precluded
must be the same as that involved in the prior action; (2) the issue must have been actually
litigated; (3) theissue must have been determined by avalid and binding final judgment; and

(4) the determination of theissue must have been essential to thejudgment.” Grellav. Salem

Five Cent Sav. Bank, 42 F.3d 26, 30 (1st Cir. 1994). Judge Brody’'s ruling on the

constitutional question meets all four prongs of the Grella test. As a result, Ford is
collaterally estopped from relitigating this constitutional issue on parts pricing.

Ford argues, however, that any preclusive effect of Judge Brody’s decision on the
constitutional issue is limited to parts and that it is free to relitigate the issue as to labor
clams. Hrg Tr. at 29 (Jan. 9, 1997). The labor provision of the statute has been in effect
since 1980. Ford did not enter into a franchise agreement with Darling’'s until 1989.

Therefore, Ford has no constitutional argument as to labor.

B. APPLICABILITY OF SECTION 1176 TO SUBLET REPAIRS



In some circumstances, vehicles under warranty require repairs or service that a
particular dealer cannot perform. Inthoseinstances, the dealer sends the vehicle to another
shop for the required repairs or service. Darling’s (and apparently the industry) calls these
“sublet repairs.” Darling’s argues that section 1176 applies to sublet repairs because Ford
requires Darling’ sto ensurethat all warranty repairsare made. Darling’ schargesacustomer
a25% markup over what Darling’s pays for the sublet. It claimsthat section 1176 entitles
it to recover this entire amount from Ford.

Under Maine rules of statutory interpretation, “courts must give the unambiguous

wording of astatuteitsplain and ordinary meaning.” AcadiaMotors, 44 F.3d at 1055 (citing

Stanley v. Tilcon Maine, Inc., 541 A.2d 951, 952 (Me. 1988)). By its language, section

1176’ s application is limited to cases in which “a motor vehicle franchisor [Ford] requires
or permits a motor vehicle franchisee [Darling's] to perform labor or provide parts in
satisfaction of awarranty. ...” 10 M.R.S.A. 8 1176 (emphasis added). Sublet repairs are,
by definition, repairsin which Darling’ s does not perform the labor and does not providethe
parts. Applying Maine's rule of statutory construction to the emphasized language, |
conclude that section 1176 does not extend to sublet repairs. Asaresult, Ford isentitled to

judgment on Count | of its Counterclaim.



C. APPLICABILITY TO RECALL/OWNER NOTIFICATION
[This Ruling Occurred at Trial After the Plaintiff
Had Been Fully Heard Under Rule 52(¢)]

Apart from requiring warranty service on Ford cars and trucks, Ford also requires a
dealer to provide service in connection with any vehicle recalls and any optional repairs
under an owner notification program, in both cases even after the express warranty has
expired. Darling’s argues that recall/owner notification repairs result from an implied
warranty of merchantability and are therefore covered by section 1176. (Initially, Darling’s
also asserted that section 1176 covered reimbursement claims for service performed under
an Extended Service Plan (ESP), a service contract that the owner of any car can purchase
fromacar deder. Darling’ swithdrew itsESP claimswith prejudiceat trial. Trial Tr. at 479
(Nov. 19, 1997).)

Section 1176 sets the reimbursement standards for parts and labor provided “in
satisfaction of awarranty created by thefranchisor.” 10M.R.S.A. § 1176 (emphasisadded).
Implied warranties, on the other hand, arise, if at al, by operation of law. Thus, the plain
meaning of the limiting language “ created by the franchisor” does not extend to implied
warranties. The Legidature has explicitly recognized the difference between express
warranties (those created by agreement) and implied warranties (those created by law).
Indeed, in a study ordered by the Legislature in the spring of 1979, the Joint Standing
Committee on Business Legidation, in addressing whether used car dealers should be able

to disclaim the implied warranty of merchantability, stated that “[i]mplied warranties such
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asthewarranty of merchantability exist apart from and in addition to any express warranties
which are created by agreement between a manufacturer or retailer and a buyer. Implied
warranties are created by statuteinstead.” Final Report of the Joint Standing Committee on
Business Legidation, on its study pursuant to joint order H.P. 1459, at 5 (Jan. 25, 1980).
Darling's aso contends that Ford's definition of “warranty,” as set forth in its
Warranty and Policy Manual, expressly includes recalls, thereby bringing them under the
statute. Darling’'s points to a provision of the Manual bearing the heading “Warranty
Responsibility,” which states that “dealers are required to provide warranty and policy
service, (e.g., warranty, ESP, and servicerecalls) for al vehiclesthey arefranchised to sell.”
Ex. 196, at 2.0-9 (emphasis added). Initial confusion arises because Ford uses a single
heading—"Warranty Responsibility”—to designate aprovision that deal swithtwo different
types of service: warranty service and policy service. But elsewhere, Ford draws a clear
distinction between itswarranty and its policy programs. In the definition section of Ford's
Warranty and Policy Manual, for example, a warranty is defined as “[a] written statement
made by Ford to the buyer of a new Ford vehicle” 1d. a 1.0-6 (emphasis added). In
contrast, a “policy” is defined as “[a] Company program which pays all or part of certain
repairs not covered by warranty.” Id. at 1.0-5 (emphasisadded). In addition, the Ford Sales
and Service Agreement Standard Provisions state that “[t]he Company shall from time to
time establish . . . the warranty to the owner applicable to each VEHICLE. There shall be
NO OTHER WARRANTY, express or implied, including any warranty or

MERCHANTABILITY ORFITNESS....” EX. 2,p.5, 12(i). Theconclusion could not be
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clearer: recall and owner notification programs are not warranties created by Ford and are
not covered by section 1176.

At trid, | reserved judgment on whether Ford had waived this argument as to
nonwarranty recalls that occurred within the express warranty period. In oral argument at
both the October hearing and at trial, Ford’'s lawyer agreed that recall repairs performed
withinthe warranty period would be covered by section 1176. Hr’ g Tr. at 53 (Oct. 29, 1997)
(“ Some recalls are done during the warranty period. And those recalls would be within the
scope of section 1176, we think, they would—any work done by Darling’ s under recalls of
vehicles done during awarranty period would presumably beincluded initsclaims.”); Trid
Tr. a 474-75 (Nov. 19, 1997) (“[W]e would submit that work done as a result of recalls
during . . . the express warranty period is covered by 1176, not becauseit’s done during the
course of arecall, but ssimply because the vehicle is being brought back to the dealer during
the express warranty period.”). Moreover, | noted twice on the record, in the course of the
October hearing that | understood Ford’s position to be that repairs or service performed
within the warranty period were covered by section 1176 even if they were done in
connection with a recall. Hr'g Tr. at 54 & 55 (Oct. 29, 1997). Ford confirmed this
interpretation. 1d. at 54.

After initially reiterating this position at trial, Ford sought to retract its statement.
Tria Tr. at 479 (Nov. 19, 1997) (“I'd liketo correct the statement that | made. . . . [A] recall
during the expresswarranty period would not be deemed covered by the expresswarranty.”).

Ford' snew “position isthat warranty work islimited to defectsthat manifest themselvesand

12



that are presented by the buyer during thewarranty period.” Trial Tr. at 482 (Nov. 19, 1997)

(emphasis added), citing Walsh v. Ford Motor Co., 588 F. Supp. 1513 (D.C.D.C. 1984).

Darling’ s argues that | should not permit Ford to retreat from its earlier statements.

The issue is close. Ordinarily, for trial efficiency purposes, | hold lawyers to the
positions they take initially. But after reviewing the post-trial written submissions |
authorized thelawyersto make, | concludethat thereisnoindication herethat Ford misstated
its position deliberately to gain atactical advantage. Conversely, athough it first claimed
surprise @ trial, Darling’ s has not shown in its post-trial submission that Ford’ s change of
position caused Darling’ s any prejudice to its ability to present its case and arguments. On
the contrary, Darling’s has consistently maintained that the question whether the warranty
reimbursement statute covers service recalls is one of law and not of fact. A judge may
permit pleadings to be amended to reflect the issues as actually tried. Fed. R. Civ. P. 15(b).
Analogously here, I conclude that Ford did not irretrievably waive its position on recalls

during the warranty period.

D. MEANING OF “RETAIL RATE” FOR LABOR

The statute requires manufacturers to reimburse deaers for labor provided in the
course of warranty work “at the retail rate customarily charged by that franchisee for the
same |abor when not performed in satisfaction of awarranty; provided that the franchisee’s
rate for labor . . . isroutinely posted in a place conspicuous to its service customer.” 10

M.R.SAA. § 1176.
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Ford advocates a very narrow reading of the term “retail rate,” and urges that retail
rate means only hourly rate. Ford’s labor reimbursement practice is to take an individual
dealer’s hourly rate for labor and then multiply that rate by a uniform time determined by
Ford. Under Ford’ sproposed reading, solong asit usesanindividual dealer’ s posted hourly
rate asthe multiplying factor inits reimbursement calculation, it complies with section 1176
evenif thetotal amount that it reimbursesadealer for warranty labor bears no relation to the
amount that the dealer actually would charge a nonwarranty customer.

Darling’s argues for a broader definition of “retail rate.” It contends that the term
“retail rate” meansthetotal labor amount a dealer would charge to anonwarranty customer
for the samejob, regardless of whether thejob wasbilled at actual time, or according to aflat
rate.

The statutory term “retail rate” isfacially ambiguous on this question of whether flat
rate pricing is included. Maine law directs that courts interpreting ambiguous statutory

{1

language “‘1ook beyond the words of the statuteto its history, the policy behind it, and other
extrinsic aids to determine legislative intent.”” Arsenault v. Crossman, 696 A.2d 418, 421

(Me. 1997) (quoting State v. Fournier, 617 A.2d 998, 1000 (Me. 1992). Fortunately, the

legislative commentary on section 1176 and related statutes clarifies the term “retail rate.”

Enacted in 1975 as part of “An Act to Regulate Business Practices Between Motor
Vehicle Manufacturers, Distributors and Dealers,” P.L. 1975, ch. 573 8§ 1171-1186
(codified asamended at 10 M.R.S.A. 88 1171-1186 (1997)), the original version of section

1176 did not usetheterm “retail rate”; it merely required amanufacturer to “ adequately and
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fairly compensate each of its motor vehicle dealersfor labor and parts.” P.L. 1975, ch. 573,
8 1176. Theterm “retail rate” first appeared in 1979. P.L. 1979, ch. 698, § 1176. Inits
study, the Joint Standing Committee on Business Legislation expressly noted that “[f]or
many years. . . automakers superior bargaining power ha[d] enabled them to coerce dealers
into accepting reimbursement at a rate significantly below what dealers routinely charge
ordinary retail customersfor non-warranty repairs[theresult being] that retail customers pay
inflated | abor ratesfor non-warranty repairsand thereby subsidizetheautomakers. ...” Final
Report of the Joint Standing Committee on Business Legidation, on its study pursuant to
joint order H.P. 1459, at 4 (Jan. 25, 1980) (emphasis added). The legidative concern was
labor chargesin general; therewas no suggestion that the concernwaslimited to hourly rates.
The Committee concluded:

the only equitable method of expresswarranty reimbursement is

reimbursement at theregular retail rates. Further, no automaker

ought to be permitted to pressure its dealers into accepting

less. . ..

We proposevery simply that an automaker berequiredto

reimburse a dealer for labor at the retail rate customarily

charged by the dealer for nonwarranty repairs. . . . Thereisonly

one condition that needs to be imposed to ensure that the

dealer’s rate is bona fide—it should be routinely posted in a

conspicuous place.
Id. at 4-5 (emphasis added). The current “retail rate” language of section 1176, enacted in
1980, adopts the Committee’s proposed amendment. P.L. 1979, ch. 698, § 1, Comm.

Amend. A to L.D. 1878, No. H-877 (109" Legis. 1980).
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To implement the Committee’s conspicuous posting proposal, that same 1980
legislation required dealersto notify consumers of their labor pricing practices. P.L. 1979,
ch. 698, 84,29 M.R.S.A. 82605 (currently codified at 29-A M.R.S.A. 8 1805). Specifically,
it required dealersnot only to post their hourly chargesfor labor, but a so to notify consumers
about “flat rate” pricing. A separate provision defined “flat rate” as “any method of
calculating charges for labor that is not based upon the amount of time actually spent
repairingamotor vehicle.” 1d.,29M.R.S.A. § 2601(2) (currently codified at 29-A M.R.S.A.
8 1801(2)) (The current language reads:. “‘ Flat rate’ means a method of calculating charges
for labor that is based on the specific repair done and not on the amount of time actually
spent on that repair.”). The accompanying Statement of Fact stated that the purpose of the
posting requirement isto “inform[] customers of their legal rights and the shop’ srates,” id.
at 5— in context, obviously encompassing both flat and hourly rates. Indeed, the original
draft of the statute included language that the franchisor should reimbursethe franchisee“in
an amount equal to theretail price customarily charged by that franchisee....” L.D. 1878
(109" Legis. 1980) (emphasis added). A Committee Amendment to the original draft,
described as only “a technical change,” replaced the term “price” with the term “rate.”
Comm. Amend. A toL.D. 1878, No. H-877, Statement of Fact (109" Legis. 1980) at 5. (The
interchangeability of theterms*“rate” and “ price” isfurther reflected in use of the sameterm
“rates’ to encompass the pricing of parts when the statute was amended in 1991.)

Inamending the provisionin 1989, theaccompanying Statement of Fact stated: “[t]his

bill ensures that automobile repair customers understand all repair charges, including
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whether they are being charged an hourly labor rate or a flat rate” L.D. 1044, § 1, 29
M.R.SA. § 2605 (114th Legis. 1989) (currently codified a 29-A M.R.SAA. § 1805)
(emphasis added). Finally, the most recent amendment requires dealers to add language to
their signsthat states “PLEASE ASK USWHETHERWEWILL CHARGE YOU BY THE
HOUR OR BY A FLAT RATE.” P.L. 1997, ch. 221, 8 1 (118th Legis. 1997).
Thelegidativehistory of section 1176 and therel ated statutes makes apparent that the
Legislature did not share Ford's narrow definition of the term “retail rate.” The general
purpose behind the 1980 legislation was to ensure that in reimbursing a dealer for labor, a
manufacturer would pay the same amount that anonwarranty customer would pay, whether

thetotal cost was determined according to an hourly method or otherwise. SeeasoDarling’s

Bangor Ford v. Ford Motor Co., Nos. 94-SC-370 & 371, dipop. a 5 (Me. Dist. Ct. Mar. 7,

1995) (Hjelm, J.) (“That purpose is to ensure that franchisees receive the same amount of

compensation for warranty work asthey receivefor non-warranty work.”); American Honda

Motor Co. v. Darling’s Honda/Nissan, Nos. 95-39 & 96-668, slip op. at 16 (Me. Super. Ct.

July 27, 1997) (Saufley, J.) (“[ T]he phrase ‘retail rate customarily charged’ meansthe total
amount charged for labor for the repair, and not merely the hourly charge component of the
labor costs.”). | conclude that the term “retail rate,” asused in 8 1176 is not limited to a

dealer’ shourly rate, but refersto thetotal price that nonwarranty customers pay for the same
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labor operation. Ford’s national procedure for warranty labor reimbursement for Maine
deadlers, therefore, has never complied with the requirements of section 1176.*
E. MEANING OF “ROUTINELY POSTED INA PLACE
CONSPICUOUSTO I TS SERVICE CUSTOMER”
[Based in Part on Findings of Fact From the Evidence at Trial]

When the Maine Legislature amended section 1176 to require manufacturers to
reimburse dealersfor warranty labor at retail rates, it imposed acondition “to ensurethat the
dedler’s rate is bona fide,” Final Report of the Joint Standing Committee on Business
Legislation, onits study pursuant to joint order H.P. 1459, at 4 (Jan. 25, 1980): specificaly,
“the [dealer’ 5] rate for labor not performed in satisfaction of awarranty [must be] routinely
posted in a place conspicuous to its service customer.” P.L. 1979, ch. 698, § 1, Comm.
Amend. A toL.D. 1878, No. H-877 (109th Legis. 1980) (currently codified at 10 M.R.S.A.
81176). The Legislature even provided the text for the notice to be posted. The current
statute provides that “[t]he following form must be used”:

“NOTICE TO OUR CUSTOMERS
REQUIRED UNDER STATE LAW

Before we begin making repairs, you have a right to put in
writing the total amount you agreeto pay for repairs. Y ou will
not have to pay anything over that amount unless you agree to
it when we contact you later.

4 Ford also seemsto suggest that a“flat rate” can only be an actual set price, and not afixed number of hours
by which the hourly rateis multiplied to generatethe price. Def.’sTria Br.at 5n.3 (Nov. 3,1997). Thatisadistinction
without a difference.
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Before you pay your bill, you have a right to inspect any
replaced parts. Y ou have aright to take with you any replaced
parts, unlesswearerequired to return the partsto our distributor
or manufacturer.

We can not install any used or rebuilt parts unless you
specifically agree in advance.

Y ou cannot be charged any fee for exercising these rights.

WE CHARGE$ PER HOUR FOR LABOR.
(Weround off thetimeto the nearest )"

2. Flat rate. The notice must also contain the following if
it applies:

“Wealso charge aflat ratefor somerepairs. Our service
manager will explain what aflat rateisand show you how much
it may cost you. A flat-rate charge may not match the time
actually spent repairing your vehiclee PLEASE ASK US
WHETHER WE WILL CHARGE YOU BY THE HOUR OR
BY A FLAT RATE.”

3. Availability of guide. The notice must also contain the
following:

“The current edition of the National Automobile Dealer's
Association Official Used Car Guide New England Edition is
available for your review upon request.”

29-A M.R.SA. § 1805.

Darling’s has hung a sign that complies with the requirements of section 1805 in its
service drive-through since John Darling purchased the dealership in 1989. Tria Tr. at 333
(Nov. 18, 1997). The dealership has amended the sign periodically as the requirements of
section 1805 or Darling’ s hourly labor rate have changed. Id. at 334-35. Beginning in early

July 1993, in addition to the sign, Darling’ sinstalled a shelf on the wall underneath its sign
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to make available to customers copies of other materials it uses for flat rate labor
pricing—the Motors Manual, Darling’s service menus for cars and trucks, and Darling’s
retail pricing guides. Id. at 333.

Ford takes the view that placing the manual and other published pricing information
on a shelf does not constitute “posting.” Relying on language from a 1947 Customs Court
case which statesthat “[t]he verb ‘to post’ has awell-defined meaning which carrieswith it
theideaor suggestion of affixing anoticeto an object in avertical manner at such height and

in such place that the eyes of the public will readily seeit,” Hutchinsonv. United States, 18

Cust. Ct. 64, 67 (Cust. Ct. 1947), Ford apparently contends that Darling’s cannot recover
under section 1176 unlessit “posts’ verticaly its charge for each and every labor operation

it performs. But see Frederick Wholesale Corp. v. United States, 585 F. Supp. 640, 643 n.5

(Ct. Int’'l Trade 1983) (“The term ‘posting’ can be broadly construed and has not been
interpreted to require vertical affixation.”) (internal citation omitted).

| find that Darling’'s' labor rate posting practices meet the requirements of section
1176. Thestatutorily approved sign hasbeen routinely and conspicuously posted throughout
the time period relevant to this lawsuit. Thus, where hourly rates are concerned, it is clear
that Darling’ s meets the statute’ s posting requirement. Where flat rates are concerned, | do
not accept Ford's unduly literal interpretation of the statute. The Maine Legislature, in
enactingits“Notice” statute, did not require dealersto list onthe posted signthe specific flat-
rate prices on particular jobs; its statutory notice merely requires the dealer to inform

customers of the flat-rate method of pricing and direct customers to a service manager for
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further information. Darling’s' posting practices comply with this requirement and, indeed,
supply customers with moreinformation than the statute requires. | am therefore persuaded
that Darling’'s posting practices satisfy the letter and spirit of section 1176’'s posting
requirement. It will be open to the special master, however, to determine whether—on
particular parts or labor procedures—it failed to do so or did so incorrectly if Ford presents
evidence accordingly. Inthat event, no recovery (beyond what Ford paid under DWE) for
that transaction would be permitted under the statute since Darling’s would have failed to
satisfy the prerequisite condition.
F. MEANING OF “RETAIL RATE CUSTOMARILY
CHARGED FOR THE SAME PARTS’

Section 1176 providesthat amanufacturer “shall reimbursethe [dealer] for any parts
. . . a the retall rate customarily charged by that [dealer] for the same parts when not
provided in satisfaction of awarranty.” 10M.R.S.A. 81176. Ford claimsthat thislanguage
Imposes arequirement on Darling’ sto substantiate its warranty parts reimbursement claims
by presenting proof of an actual transaction in which Darling’s sold an identical part to a
nonwarranty retail customer within the previous six months. Ford claims that in all other
casesit, as a manufacturer, isfree to set all reimbursement rates.

The partsissueisadifficult one, and | address its components one at atime.
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(1) Istheprovision all-inclusive?

Ford maintainsthat section 1176 governswarranty reimbursement only if adealer has
previously sold (within the previous six months) the particular part to a nonwarranty retail
customer. Otherwise, it argues, Ford's Service Labor Time Standard Manual controls on
pricing questions. Thestatutory language, however, makesthe statutory ratetheonly rate—it
appliesto“any parts.” For partson heavy vehicles, the statute requiresthat the manufacturer
“shall adequately and fairly compensate the [dealer].” 10 M.R.S.A. 8 1176. There are no
exceptions to that standard and no room in the case of heavy vehiclesfor the argument that
Ford’ s prices must control. For parts on lighter vehicles—the subject of this lawsuit—the
standard is the “retail rate customarily charged by that [dealer] for the same parts’ in
nonwarranty work. 1d. Thereislikewiseno “default” provisionin this part of the statute to
bring the private manufacturer-dealer contract into effect for pricing whenever a dealer
cannot present an invoice proving anonwarranty sale of theidentical part withintheprevious
six months. Thelegidative objectivel haverecounted earlier explainsthereasonfor thisall-
encompassing language. To exempt parts from coverage when a dealer could not prove a
matching nonwarranty sale would undercut the legislative objective of counteracting the
manufacturers’ economic leverage on pricing. | conclude that section 1176 governs the

whole universe of warranty reimbursement claims for parts the dealer provides.
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(2) Doesthe Statutory Language or Acadia Motors
Require Dealersto “Match” Each Claim
for Parts Reimbursement With a Retail Sale
of theldentical Part?

Ford neverthel ess contends that both the statute and the First Circuit’ sAcadiaMotors

decision require dealers to substantiate each claim for warranty reimbursement for a given
part with proof of an exactly matching nonwarranty retail sale of the same part within thelast
six months. (Under Ford’ s current reimbursement procedures, a dealer may not establish a
retail ratefor, say, headlightsand expect to bereimbursed at that ratefor al headlightsit uses
in warranty repairs.) To support this “matching” requirement, Ford cites the statutory
language—*“the same parts’—and language from the First Circuit’s decision in Acadia
Motors stating that the 1991 amendment to section 1176 “requires a match between the
warranty part and the part actually sold by that particular dealer to anon-warranty customer.”

AcadiaMotors, 44 F.3d at 1052. (I learned at trial that Ford’s current position is directly

at oddswith Ford’ sinitial interpretation of the statute. Itsfirst instruction to dealersin 1992
was that it would base the markup on an average of 300 parts transactions.)

The disputed statutory language, “retail rate customarily charged . . . for the same
parts,” doesnot onitsfacerequirethat there previously have been an actual nonwarranty sale
of a given part; rather, it requires a determination of what the dealer would customarily
charge anonwarranty customer for such apart, whether the part has previously been sold or
not.

The First Circuit’ s full statement in Acadia Motors was:
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The statute requires a match between the warranty part and the

part actually sold by that particular dealer to a non-warranty

customer. For example, a particular dealer’s profit margin on

the retail sale of a headlight cannot be used to determine the

appropriate reimbursement percentage when the dedler, or

another dealer, replaces awater pump under warranty.
Id. TheFirst Circuit’ s headlight/waterpump exampl e gives substance to its abstraction. Of
course a dealer who marks up headlights 25% and waterpumps 150% cannot charge Ford a
150% markup on aheadlight. That isthe meaning of the quoted term “match.” The phrase
“actually sold,” on the other hand, comes out of nowhere. It islanguage not in the statute,
IS inconsistent with the statutory goal, was not briefed as the correct way to interpret the
Maine statute,®> and is not necessary to the First Circuit’s holding. | conclude that it is
nonbinding dictum. (If I am wrong, the First Circuit—or the Law Court®—will need to tell
us when such a matching sale must take place—one year before the warranty sale? two
years? three years? one day after the warranty sale? one year after the warranty sale, but
before the lawsuit?>—and what happens if there is no nonwarranty sale—e.g., the part is

brand new with anew model?) What the statute requiresis determination of the retail rate

customarily charged for the part in question whether it has yet been the subject of a

® The closest Ford’ sappellate brief camewasin generalizing about statutesin arange of states—statutesthat
“defy simple generalization.” Brief for Appellant at 3, Acadia Motors, Inc. v. Ford Motor Co., 44 F.3d 1050 (1* Cir.
1995) (Nos. 94-1335 & 94-1450). In describing state statutes that adopt a “ retail-equivalent formulation” (including
Maine), Ford simply asserted that unlikeitsown simpl e cost-plusformul a, they were* premised on the use of aparticular
part in awarranty repair and a corresponding sale of the same part to a paying customer.” Id. at 4. Nowhere did Ford
advance this as a matter of Maine statutory interpretation.

6 Although binding on me, the Acadia Motors case is hot binding on the Law Court in a certification.
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nonwarranty sale or not. That can be proved by actual nonwarranty sales;’ it can also be
proved by demonstrating a practice of uniform markup for al parts or some other type of
pricing practice. But the statute contemplates that the determination will be made for each

part—there is no exception.

[11. NOVEMBER 1997, BENCH TRIAL

Under my Trial Management Order of August 19, 1997, as amended September 16,
1997, the parties were to address these issues at a November 1997, bench trial: (1) Was
Darling's use of the Motors Manual to price labor illegal or impermissible? (2) Are any
claims barred by claim preclusion? (3) Did Darling’ s properly present its claims to Ford or
did it fail to file claims or use Ford' s procedures and, if so, was Darling’s legally required
to comply with Ford’s procedures? (4) Are certain claims barred by a failure to present a
reasonably particularized claim to Ford within the applicable statute of limitations? (5) Did
Darling's actually have a “retail rate customarily charged” for parts and labor during the

relevant time periods? Thefirstissuewasresolved against Ford on aproffer and the second

" The parties disagree over what sales qualify asretail sales. Darling’'s argues that over-the-counter (OTC)
sales of partsto people who repair their own vehicles areretail sales. Ford disagrees. Ford argues that sales of parts
to fleet customers qualify asretail sales. Darling’ s disagrees. Nothing in the statutory language “retail rate . . . when
not provided in satisfaction of awarranty,” 10 M.R.S.A. § 1176, would exclude OTC or fleet sales from the universe
of retail sales. | therefore rule that both OTC and fleet sales are retail sales under the statute. But the statute requires
reimbursement at “customarily charged” retail rates. Thus, the special master will need to ensure that in seeking
reimbursement for a warranty part sold to an OTC customer, Ford reimburses Darling’s at the retail rate Darling's
customarily chargesto OT C customersfor nonwarranty parts. Likewise, if Darling’ sclaimsreimbursement for warranty
partsand labor provided to afleet customer, the special master must ensurethat Ford reimburses Darling’ s at the retail
rate that customarily appliesto fleet customers for nonwarranty work.
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Issue by summary judgment. | summarizethose rulingsfirst, then proceed to my findings of
fact and conclusions of law arising out of the bench trial.
A. DOESUSE OF THE MOTORS MANUAL ASA BASISFOR ESTABLISHING
RETAIL LABOR RATESVIOLATE SECTION 1174(1)
The Motors Manual is acommercially published trade manual that repair shops use

to price labor operations. Section 1174(1) provides that

[i]t shall be unlawful for any . . . motor vehicle dealer to engage in any

action which is arbitrary, in bad faith or unconscionable and which

causes damage to any of said parties [including a manufacturer] or to

the public.
10 M.R.S.A. 8 1174(1). Ford assertsthat using the Motors Manual to calculate labor rates
violates section 1174(1) and that Darling’ s therefore cannot claim labor reimbursement on
that basis. Def. Ford Motor Co.'s Offer of Proof Concerning Retail Labor Rate
Reimbursement Claims, Sept. 30, 1997, 134 & 36. According to Ford, the Motors Manual
times*“aremerely an arbitrary markup of the reasonable and generous Ford manual’ stimes,”
id. 134, and“Darling suseof MotorsManual times. . . causesdamagesto Ford, to Darling’'s
non-warranty repair customers and to the public.” Id. 1 36. At theroot of Ford's positionis
the contention that Darling’s, by using the Motors Manual, charges too much and that the

practice is arbitrary, unconscionable, or in bad faith.

Thereisno Maine case law interpreting section 1174(1). Schott Motorcycle Supply,

Inc. v. American HondaMotor Co., 976 F.2d 58, 63 (1st Cir. 1992) (noting the same). Inthe

absence of controlling precedent, the First Circuit in Schott Motorcycle has directed courts
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to apply the “generally accepted meanings’ of the terms arbitrary, unconscionable and bad

faith. Id. According to Schott Motorcycle, “*arbitrary’ has been defined as ‘selected at

random and without reason,” and ‘unconscionable’ as ‘shockingly unfair or unjust.”” 1d.
Good faith is defined as “‘honesty in fact and the observation of reasonable commercial
standards of fair dealing in the trade’ as defined and interpreted in 8§ 2-103(1)(b) of the
U.C.C.” Id. Conversely, bad faith is found “when one of these two elementsis missing.”
Id.

Overly generous labor timesin atrade manual used for setting labor charges ssimply
do not meet these standards. If Darling’ s is charging nonwarranty customers too much by

using the Motors Manual, market forces can make the appropriate correction.

B. ARE ANY CLAIMSBARRED BY CLAIM PRECLUSION?

After the passage of the 1991 amendment, Darling’ sbegan filing small claimsactions
against Ford in March 1992 to recover additional warranty reimbursement under section
1176. It filed thelast of its small claims actions against Ford on April 28, 1995. Because
reimbursement between Ford and its deal ers occursthrough arunning account showing anet
amount due, Ford claimsthat all transactions before April 28, 1995 are now barred by claim
preclusion. It filed a partial summary judgment motion accordingly.

Treating the running account as a single, cumulative transaction, Ford relied on the
“merger and bar” branch of claim preclusion, which prevents a party “from splitting its

related claims among several suits.” Lundborg v. Phoenix Leasing, Inc., 91 F.3d 265, 270
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(1st Cir. 1996). Therationaleof theruleisto “respond[] to the parties' interest in reposeand
the courts' desire to avoid needless litigation.” [d. But “a recognized exception to the
general rule prohibiting claim splitting is that if the parties agree, or a defendant implicitly
assents, toaplaintiff splitting [its] claim, then ajudgment in an earlier action which normally

would bar the subsequent action will not.” Calderon Rosado v. General Electric Circuit

Breakers, Inc., 805 F.2d 1085, 1087 (1st Cir. 1986).

Here, Ford made no showing that it ever objected to individualized treatment of
Darling’s multitude of claims in the state district court small claims division. Indeed, a
decision by Judge Russell in 1993 treated each warranty request as a separate claim not
subject to consolidation for purposes of the small claims procedure and the jurisdictional

amount. See Darling’sHonda/Nissan v. Nissan Motor Corp., No. 92-SC-187 et al., slip op.

at 2 (Me. Dist. Ct. Oct. 20, 1992). Given Ford’s conduct in the state district court and the
state district judge’ s treatment of such claims, | concluded in my Order of August 21, 1997,
that there was no general claim preclusion, but that the state district court’ s decision would
govern any claims that were actually ruled on with prejudice. Accordingly, | denied Ford
summary judgment on thisissue, treating the claim preclusion issue asapurely legal matter.

At the October hearing (past the date of the final pretrial conference), Ford' s lawyer
made clear that Ford had no other evidence ontheissue. Hr’g Tr. at 32-33 (Oct. 29, 1997)
(“[A]s| sit heretoday, | can’'t tell you whether there’ s any evidence one way or the other on
whether Ford objected to or said it didn’t object to abarrage of small claims cases, wedon’t

know what itis.”). Giventhelate date, | tentatively ruled then that absent an extraordinary
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showing, any such evidence would be barred asuntimely. At trial, Ford made no attempt to
present evidence on this matter, and | therefore consider it resolved finally against Ford.
Without evidence other than what was presented on the summary judgment motion, Ford
loses not only summary judgment, but also the merits of its claim preclusion defense.
C. DID DARLING' SPROPERLY PRESENT ITSCLAIMSTO FORD OR
DIDIT FAIL TO FILE CLAIMSOR USE FORD’S PROCEDURES AND, IF SO,
WASDARLING'SLEGALLY REQUIRED TO COMPLY WITH FORD’S PROCEDURES?

Ford claims that section 1176 “makes the filing of a particularized claim with the
manufacturer a precondition to recovery. . ..”, Def.’s Tria Brief at 11 (Nov. 3, 1997), and
that Darling's is required to comply with Ford's “Warranty Parts Retail Reimbursement
Procedure,” Exhibit 27, which Ford apparently views as coextensive with the so-called
“particularized claim” requirement. Ford then concludes that Darling’s failure to comply
with Ford’ s procedures bars its claims for reimbursement.

Darling’ smaintainsthat its claims are adequate under the statute and AcadiaMotors.

Darling's concedes that it eventually stopped trying to comply with Ford's specific
procedures, but only after Ford repeatedly and consistently denied its claims. Darling’s
arguesthat itseventual refusal to follow Ford' sreimbursement procedure should be excused
on the grounds that Ford's procedure is unduly burdensome, contrary to the law, and an

exercisein futility. Pl.’sTrial Brief at 12-13 (Nov. 3, 1997).
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(1) IsDarling' s Excused for its Failureto Comply with
Ford’s Retail Reimbur sement Procedure(s)?

The 1991 amendments to section 1176 took effect on October 9, 1991. Shortly
thereafter, Darling’ swrote aletter to Ford observing that “ current warranty entry procedures
[inthe DWE computer system] do not allow [dealers] to enter theretail price” contemplated
by the new statute, Ex. 3, and requested a procedure for submitting claims for warranty
reimbursement. The ensuing months and years are marked by correspondencereflecting the
sharp disagreement between Darling’s and Ford over the requirements of the amended
statute.

Labor. Ford concedes that it never provided new warranty labor reimbursement
proceduresto meet the statute as| haveinterpretedit. Instead, Ford made clear that it would
honor no labor reimbursement requestsfor other than hourly rates and Ford’ sapproved time
for agivenrepair. | conclude, therefore, that Darling’ slabor claims (based on flat rates) are
not foreclosed by any argument that they were not adequately “particularized” by Ford's
standards. Ontheother hand, Darling’'smade no claim at all for labor under the statute until
March 6, 1993, and therefore certainly cannot recover anything for labor before that date.

Parts. With regard to parts reimbursement procedures, the evidence shows that
between January of 1992 and February of 1994, Ford responded as follows:

1 January 14, 1992: A letter, responding to Darling’'s' letters of

October 1991 and January 1992, outlined a procedure that
contemplated an “average retall markup” and informed

Darling’s of Ford's “intention to offset parts mark-up above
30%.” EX.5;
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February 12, 1993: A letter to all Maine dealers announced a
new flat reimbursement rate of 63% above cost for all Maine
dealers, with an offsetting $160 warranty surcharge per vehicle.
The letter asserted the need “to maintain parity among al
dedlers under Maine law.” This letter also stated that Ford
“regret[ted] this action . . . must be taken because of a single
dealer [Darling’s] action.” Ex. 13;

November 19, 1993: A letter from Phil Meilak of Ford to John
Darling attached a copy of “an alternative” procedure to the
February 1993 procedure and informed Darling that the two
procedures“aremutually exclusive.” Ex. 23. The“alternative”
procedure is similar to Ford's current procedure, described
immediately below;

February 22, 1994: A letter from Ford to all Maine deders,
followingthedistrict court’ sdecisionin AcadiaMotor, cancel ed
the February 1993 procedure and replaced it with a two-step
procedure under which dealers were to submit first via Ford's
computerized reimbursement system to receive the national
markup and then follow a detailed procedure to recover the
difference they claimed between the national rate and their
asserted retail rate for nonwarranty work. EXx. 27.

The February 22, 1994 procedure is Ford's current procedure. It is this procedure that

Darling’ s contends is unduly burdensome and contrary to law.

| have ruled, is not mandatory.

| concludethat Darling’s' failureto comply with Ford’ schanging proceduresfor parts,
including the current procedure, does not bar its claims. Failure to comply with Ford's

proceduresafter 1994 isnot fatal because by then, Ford required apart-for-part match which,

procedure offered to Darling’ salonein 1993, Ex. 23, isexcused on the sameground.) The
1993 procedure applying auniform markup rateto all Maine deal erswascompletely contrary

to the statute, and Darling’ stherefore cannot be required to meet Ford’ s procedural niceties
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for it. Itistempting to say that Darling's claimsfor 1991 and 1992 are barred because it
failed then to comply with what it now admits was an administratively easy and reasonable
individual dealer averaging procedure. But the statute does not provide for averaging, and
Darling’ sistherefore not precluded by its failure to average and document.

One other procedural requirement imposed by Ford, however, may give Darling’s
some difficulties. Since January 1, 1993, Ford’'s Warranty and Policy Manual hasimposed
a 180-day time limit for making warranty claims. Ex. 197 at 6.0-16. Darling's argues that
the statute makesthis 180-day limit impermissible; or, if not, that thetimelimitistolled once
any warranty clamis submitted. Since all warranty claims are submitted electronically for
the national reimbursement amount, amended claims for reimbursement
thereafter—Darling’ sargues—are not subject to the 180-day limit. | concludethat Darling’'s
Iswrong on both arguments. First, nothing in section 1176 prevents a manufacturer from
Imposing a reasonable time limit for clam submission, and 180 days is hardly stingy.
Second, it makes no sense of the limit to say that once an initial clamisfiled, adeaer has
unlimited opportunitiesto resubmit the claim until it obtainswhat it seeks. Thelanguage of
the contract isclear. It states: “ Effective January 1, 1993, the claim submission time limit
will be 180 days. Claimsover 180 daysfrom date of repair will not be accepted.” 1d. | thus
conclude that even when Darling’s has made a timely automated uniform warranty
reimbursement claim, the 180-day limit appliesto any later claimfor the extrareimbursement
that Maineprovides. If any of Darling’s' extrareimbursement claimsare morethan 180 days

from the date the work was performed, they are barred.
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(2) The Natureof the“Particularized Claim” Requirement
Although I conclude that Darling's did not have to comply with Ford's specific
procedures given their nature, that does not end the matter. Section 1176's referenceto a
time-limited claims payment procedure with written justification for any rejection obviously
contemplates a claim of some particularization, sufficient that a manufacturer can approve

or disapproveit. Inthe AcadiaMotors case, acaseto which Darling’ swasaparty, aMaine

dealer had notified Ford of the 1991 amendment to section 1176 via aletter that concluded
with ademand that Ford “credit our account for all warranty partsfromthe 7th on.” Acadia
Motors, 844 F. Supp. at 828. Apparently, it provided no other specifics. Asaresult, Judge
Brody was

satisfied that Plaintiffs did not make an adequately

particularized claimto Ford prior to bringing this action. Ford

IS entitled to some notice informing it of the pertinent facts

regarding the claim. . . . The Court does not find persuasive

Plaintiffs responsethat “[i]t isnot possibleto makeaclaimfor

aretail amount under [Ford’ scomputerized] system.” Plaintiffs

could have provided Ford a particularized claimin some other

form.
Id. (emphasesadded). ThusJudge Brody held that section 1176 requires*”somenotice. . . of
the pertinent facts regarding the claim. . . .” But his conclusion that a request whose sole
detall is*“all warranty partsfrom the 7th on” is not adequately particularized (and the First
Circuit’ s statement that the district court “ruled that the Dealers did not make an adequately

particularized claim to Ford prior to bringing suit,” AcadiaMotorsll, 44 F.3d at 1053), did

not charge dealers with a duty to comply with Ford's own particular reimbursement
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procedures. Darling’s, a party to the Acadia Motors case, therefore is not collateraly

estopped. AcadiaMotors sheds no further light on the substance of the particularized claim

requirement; it tells us only that a claim for reimbursement simply for “all warranty parts’
isinsufficient.

Since 1993, Darling’s has used a formal demand letter with attached computerized
printouts apprising Ford of the Maine statute and specifying (1) the DWE claim number; (2)
theretall amount claimed; (3) the amount Darling’ sreceived under DWE; (4) whether it was
aclaim for partsor labor; and (5) the difference between the DWE amount received and the
retail prices. See, e.g., Exs. 14, 17, 19. | find that this level of detail fully meets the

“particularized claim” requirement of Acadia and the statute.

D. ARE CERTAIN CLAIMSBARRED BY THE STATUTE OF LIMITATIONS?

Darling’s commenced this suit in state court (Ford later removed it to federal court)
by serving Ford with a copy of its Complaint on November 29, 1995.2 Maine law provides
that “[a]ctions arising out of any provision of [ Chapter 204, of which § 1176 isapart] shall
be commenced within 4 years next after the cause of action accrues.” 10 M.R.S.A. §1183.
Thus claimsfor parts or labor supplied before November 29, 1991, are barred by the statute

of limitations.

E. ACCORD AND SATISFACTION

8 Under Maine law, “[a]n action is commenced when the summons and complaint are served or when the
complaint isfiled with the court, whichever occursfirst.” 14 M.R.S.A. § 553.
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Although it was not one of the issues listed in the Trial Management Order, Ford
argued at trial that Darling’s' acceptance of credits under the Ford DWE system constitutes
accord and satisfaction at the national rates that bars Darling’'s from seeking additional
reimbursement under section 1176. | am unpersuaded.

Under Maine law, accord and satisfaction isan affirmative defense that the asserting

party must prove by a preponderance of the evidence. E.S. Herrick Co. v. Maine Wild

Blueberry Co., 670 A.2d 944, 946 (Me. 1996). Accord and satisfaction can “exist asamatter
of law if “an amount is tendered on a clear and unambiguous written condition that it be
accepted in full settlement of all clams pending between the parties and the claimant
accepts payment of the amount tendered.”” 1d. The Law Court has stated, however, that
“[w]hen the condition on which [a] tender is made ambiguous or there is doubt as to what
the parties intended or should have reasonably understood . . . there is no accord and

satisfaction asamatter of law.” 1d. (citinginter alia, Farinav. Sheridan Corp., 153 A.2d 607,

614 (1959) (although check was marked “in full,” exchange of correspondence between the
parties raised an issue as to their mutual understanding)).

Ford required Darling's to perform warranty work under its Sales and Service
Agreement. After enactment of the 1991 statutory amendment, Darling’ s began seeking a
procedure by which to obtain the difference between Ford’ s national reimbursement ratefor
parts and Darling’s’ retail rates. Specifically, within days after the new requirement for

warranty parts reimbursement at retail ratestook effect, Darling’ s notified Ford of itsdesire
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and intention to seek retail reimbursement. Ex. 3. This letter, the long stream of
correspondence that followed it, and other events, including the filing of this and other
lawsuitsby Darling’s, certainly demonstratethat Darling’ sdid not accept the DWE payments
as payment in full of its warranty reimbursement claims.

Moreover, theevidence makesclear that Darling’'s' continued use of the DWE system
wasnot avoluntary accord and satisfaction. Ford' ssupplemental reimbursement procedures
were generally two step processes under which dealersfirst were required to use the DWE
system to obtain the national reimbursement rate and then to submit supplemental claimsfor
thedifference betweenthenational rateand retail .° Ford’ sfirst supplemental reimbursement
procedure, for example, stated that “[d]ealers who elect to receive a markup different from
the national program . . . [should] continue submitting warranty claims on DWE at the
national parts mark-up. ...” Ex.5. Ford sthird procedure, mailed exclusively to Darling’'s
as an “alternative” to the 63%/$160 plan,™ also implicitly contemplated initial submission
of claimsthrough DWE, inthat it clearly described aprocedurefor obtaining the“ difference
. . . between the amount reimbursed by Ford at its national markup rate and the dealer’s
requested retail rate.” Ex. 23. Finaly, Ford’sfourth and current procedure requires Maine

dealersto “continue to submit warranty claimsthrough DWE for payment at Ford' snational

o Only the second procedure, the 63%/$160 plan, was a one step procedure, because it was not optional and
applied to all Maine dedlers. It required that warranty claims “continue to be submitted as normal through the Direct
Warranty Entry (DWE) System or by mail,” EX. 15, and then automatically reimbursed Maine dealers at aratethat was
higher than the national rate.

10 Darling's was offered no way to request reimbursement at its actual retail rates until the third procedure.
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parts reimbursement rate” prior to seeking supplemental reimbursement. Ex. 27. Thus, all
along, Ford has required Darling’ s to use DWE as a precondition to seeking supplemental
reimbursement. Asaresult, Darling’'s acceptance of DWE cannot be viewed as accord and

satisfaction that prevents the supplemental claim.

F. WAIVER OF OBJECTIONS

Although it was not one of thelisted issuesfor trial, the parties presented evidence on
theissuewhether Ford had timely responded under the statuteto Darling’'s' claims—in other
words, whether it met the 30-day statutory deadline. | find from the evidence presented that
Ford did meet the deadline for objecting to Darling’s' claimsin each instance. Therefore,
Fordisnot prevented under the statute from challenging theamount of Darling’s' customary

rates.
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G. DID DARLING’SHAVE A “RETAIL RATE CUSTOMARILY CHARGED” ?**

Since the parties cannot agree, it will ultimately be necessary to determine the
customarily charged retail price for every transaction, whether labor or parts. This
extraordinarily time consuming undertaking isof the nature of an accounting procedure once
therulesarelaid out. | havetold the parties from the outset that | expect to assign this task
to aspecial master under Rule53. Itisnecessary, therefore, for meto makefindingsonwhat
Darling's customarily charged retail prices were so that the special master can apply them
to particular transactions.

(1) Darling's Claims

Darling’ sclaimsthat it hashad regular methodsfor pricing partsand labor throughout
therelevant time period. Through much of thelitigation process, Darling’ s maintained that
for parts, itsretail pricing formulawas cost plus 85%. For labor, Darling’s claimed that its
formula was the Motors Manual time multiplied by Darling’s hourly rate. By the time of
trial, however, it was clear even to Darling’ sthat Darling’'s' pricing methods were far more
complicated than it had originally represented. | set forth herethe pricing methodsDarling's

presented at trial.

1 This was the question posed as a result of the trial management conference and it resulted from the
developing argumentsin the case at that time. Specifically, Ford had argued that a precisely matching sale within six
months had to be documented. In contrast, Darling’ smaintained that if it had auniform pricing system that determined
how various parts would be priced, it did not have to prove an actual sale of the part in question within arelevant time
period. After hearing further argument aswell as the testimony, | have now concluded that the statute does not require
Darling' sto prove auniform system. Instead, the statute contemplates that Ford and Darling’ swill determine a“retail
rate customarily charged” for each part that Ford purchases under warranty, whether or not it has previously been sold
in a nonwarranty transaction by Darling’s and whether or not Darling’s' pricing system is uniform
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Parts. Accordingto Darling’s, from October 1991 through November 1994, its parts
markup for repair parts(which, accordingto Darling’ s, are more commonly seeninwarranty
work than “maintenance” or “Motorcraft” parts) was cost plus85%. Trial Tr. at 127 (Nov.
17-18, 1997). Darling’sclaimsthat in November 1994, it switched from its one-line matrix
to a new, “multistage” matrix that continues to dictate Darling’'s' pricing practices to the
present. Id. at 129 & Ex. 88.

From 1991 to 1993, maintenance or “Motorcraft” parts were priced at the higher of
the Motorcraft list price or cost plus 85%. Trial Tr. at 128 (Nov. 17-20, 1997). Different
markup rates, however, applied to parts “that didn’t fit either [the repair or maintenance]
mold[],” such as oil filters, id. at 128, or parts that were “cost sensitive” for competitive
reasons (for example, batteries and engineswere priced at cost plus 25%; transmissions and
accessorieswere priced at cost plus 33%). 1d. at 133-34, 138, 153. Darling srefersto such
unwritten pricing practices that diverge from the standard markups as “ customary” pricing.
Id. at 128-29. From some point in 1993 through November 1994, Darling’s continued to
price maintenance parts at the higher of Motorcraft list or the one-line matrix. During that
time, however, Darling’ salso began using pricing “menus,” Ex. 82, which wereintroduced
in 1993, and which formalized, in writing, some but not all of its customary prices for
maintenance parts. 1d. at 137. From November 1994 to the present, Darling’ s claims that
it priced maintenance parts according to the higher of the matrix or Motorcraft list, and aso

the menus. 1d. at 139.
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Labor. As with its parts pricing methods, Darling’s now claims a multi-faceted
pricing system for labor. Trial Tr. a 141. Darling's clams that the “one of the prime
aspects’ of its pricing mechanism is the Motors Manual. 1d. Prices on certain “popular
repairs,” such as alignments and oil changes, appear on “ maintenance menus’ that override
the Motors Manual prices. Id. at 142. Darling’s uses “customary” (unwritten) pricing for
certain other labor operations. Tria Tr. at 141. Darling’'s claims that “[o]ccasionally,
[Darling’ s] can gotothe Ford [ Standard Labor Time] Manual, if [atimefor alabor operation
Is] not available in the Motor Manual.” 1d. at 142. In these instances, Darling’s uses the
Ford time as aguideline, but then marks up the time according to amatrix listed on a sheet
that it callsitsretail pricing guide. 1d. & Ex. 223-25.

In addition to using manuals and menus to price labor operations, Darling’'s also
claimsto use several other pricing methods. If it iseither impossibleto determine the actual
timeit will taketo do ajob, or if acustomer asksfor an estimate or quote (in which case the
Mainestatuteimposesaduty on Darling’ sto comply with therequest), Darling’ swill provide
an estimate or quoteto acustomer . 1d. at 146. Inthese cases, the quoteistheprice. Id. If
ajobisof anaturethat it “would be impossible or very difficult . . . to do under a manual”
(e.g., thesourceof an odor inacar), id., Darling’ swill charge acustomer the actual timethat
It takes atechnician to complete the job. 1d. at 147.

Darling’s claims that it also developed a “work list,” Ex. 83, approximately eleven
years ago, id. at 325, to price jobs regularly done by Darling’s but most of which were not

inthe manuals, id. at 147-48, and most of which involved “ accessory typeitemsor itemsthat
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are aftermarket type optionsfor avehicle.” Id. at 331. Accordingto thetestimony, thework
lists have not been updated for anumber of years, and certain operationsthat appear on them
also appear on the menus, in which case the menu overrides the worklist. 1d. at 148.

To demonstrate that it did indeed have consistent pricing practices, Darling's
conducted a series of pricing studies, in which it analyzed thousands of retail transactions.
(2) Ford’'sClaims

Ford counters that “neither Darling’ s retail part pricing ‘ system’ nor its retail labor
pricing ‘system’ has been consistently implemented according to the formulas repeatedly
represented to the Court.” Def.’s Trial Br. at 8 (Nov. 3, 1997). At trial Ford set out to

13

demonstrate that Darling’s “does not have a coherent consistent pricing method either for
partsor for labor.” Trial Tr. at 19 (Nov. 17-20, 1997).

Withregardto parts, Ford’ spositionisthat Darling’ shasno single method for pricing
parts, but rather uses several different methods at different times. In addition, Ford claims
that a high percentage of the time Darling’ s does not follow its stated methods consistently.
Similarly, with regard to labor, Ford claims that Darling's uses several different and
sometimes inconsistent methods for pricing labor, and that contrary to Darling’'s' original
contention, Darling’s usesthe Motors Manual to determine labor prices relatively rarely.

Ford conducted itsown analysesof Darling’ s pricing studiesinan effort toreveal the
lack of consistency in Darling’s pricing practices and to support Ford’'s position that

J

Darling’s’ “failure to employ uniform and verifiable pricing systems precludes this Court
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from determining Darling’s' ‘customary’ retail priceson its partsor itslabor without a part-
by-part and claim by clam analysis.” Def.’s Trial Br. at 8 (Nov. 3, 1997).
(3) Findings

Thereisagood deal of merit to Ford’ scriticisms. Indeed, it would befair to say that
Darling's' initial claims about its pricing methods—both as submitted to Ford and as
represented to the court—were grossly oversimplified. The evidence shows that the
company’s president did not himself really know what the pricing structure was and
discovered accurate information only as aresult of responding during thislawsuit to Ford's
criticismsand preparing for trial. Itishardtoview Darling’s' pricing practices asacoherent
“system.” They havegrown up randomly and haphazardly depending upon custom, tradition,
competitive needs and comparable pressures. Although Darling’s has a computer system
with prices entered in it, these prices are often overridden at the time of billing.

Nevertheless, the statute does not require a “system.” It requires only that Ford
reimburse its dealers at the “retall rate customarily charged for the same part.” Given the
statutory purpose of preventing manufacturers from taking advantage of their economic
leverage to obtain low prices (and thereby shift the pressure for higher prices to Maine
nonwarranty customers), it makes no sense to conclude that Ford can impose its own price

whenever a dealer cannot come up with a matching nonwarranty sale. The only sensible
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Interpretation of the statute isthat a“ customary” price must be determined for each part and

labor procedure.*?

12| have some concern for thel ong termworkability of thisstatute. It simply will not work if all dealers must
bring al claims to court for final disposition. The statute merely provides that a dealer may make a claim upon a
manufacturer, the manufacturer is given 30 days to approve or disapprove the claim and, if it disapproves, must give
“gspecific reasons for its disapproval.” No hint is given as to what steps a manufacturer may take to avoid fraudulent
or inaccurate claims and the parties stipulated at trial that manufacturers are entitled to take such steps, given the huge
volume of claims, and the frequent inaccuracies in dealers’ reimbursement claims. When the statute dealt with labor
rates, the Legislature satisfied its concern over bona fides by adding the posting requirement. See Final Report of the
Study of H.P. 1459 at 4. But when parts were added in 1991, no mention was made of the bona fides issue. In a
conventional warranty claims procedure (i.e., without the Maine statute, but simply using Ford’ s uniform rates), Ford
performs alater audit from time to time to review previous claims. If there are inaccuracies or errors, they are then
charged back against the dealer. During a heated exchange of |etters, however, Darling’ s argued in 1992 that no such
later audit was avail ableto Ford under the Maine statute because the statute requires approval or disapproval within 30
daysand payment of approved claimswithin 30 daysthereafter. Darling’ sargued, therefore, that Ford had no basislater
to audit and charge back. On itsface, the statute would support such atime-limited reading but, as Darling’s' lawyer
recognized at closing argument, that would make it administratively unworkable; there is no way a manufacturer can
review every dealer’s warranty claims for accuracy within 30 days without placing intolerable burdens on both the
manufacturer and the dealer. Thisisnot aminor problem. There are thousands of parts and thousands upon thousands
of warranty claims. If anonuniformrateisto be used for reimbursement, there must be some reasonably inexpensive
way for adealer to make and support a claim and some reasonably inexpensive way for a manufacturer to ensure that
the amount of the nonuniform claim is legitimate. Otherwise, we have the name-calling that has gone on in this
controversy, with Darling’ sarguing that Ford' s procedures are designed to discourage outright all such claimsand Ford
arguing that Darling’'sis creating retail prices out of whole cloth. The problem isfurther complicated by the fact that
dedlerslike Darling’ s do not always have computer pricing systems for every transaction, or even written policies that
always govern. Instead, by custom and competitive needs, there may be ora traditions as to what the price is for a
particular part or procedure, or aset of overlapping ruleswith acomplicated procedure for determining what set of rules
appliesin a given transaction.

How then can the rate be determined under the statute in away that is fair to both dealer and manufacturer?
Clearly adealer that can prove actual nonwarranty retail sales of theidentical part should meet any test, although even
there a manufacturer may want the opportunity to demonstrate that the dealer had other sales of the same part that
qualify better for the definition of “customary.” As| have already held, however, dealers cannot be limited to this
method of proving customary pricesunder thestatute. A second method would befor adeal er to develop written pricing
policiesthat govern without exception and whose enforcement is subject to testing by later audit. To avoid having to
list a price for every single part, dealers might create categories of parts for which they used single markups (e.g.,
accessories: 33%; repair parts: 85%, etc.) Thismight simplify applyingthe*” part by part” language of Acadia--because
aslong as something wasa“repair part” it would be amatchup to another “repair part.” Given the apparent fluidity of
the market for car parts, however, this sort of categorization might prove too riddled with exceptionsto be meaningful.
A better method would be a computerized pricing calculation that is not subject to override. Oral pricing policies or
unwritten traditions are much more difficult for a dealer to prove in a claim or for a manufacturer to check for
authenticity. (It makes no sense to have to conduct the kind of expensive and time-consuming later pricing studies
conducted here to find out what the pricing system really was or to test conformity to the unwritten traditions or
overlappingpolicies.) A third method—thedeal er’ saverage percentage markup for 300 consecutiverepair transactions,
proposed by Ford in 1992 and endorsed by Darling’s now—is attractive as an inexpensive and easy-to-administer
compromise, but hard to square with the statutory language that the relevant price is that of the “same” part. | invite
the parties to request the Legislature to consider these practical difficulties.
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| therefore proceed to lay out in tabular format the general parameters of Darling's
customary prices as | can determine them from the evidence presented at trial. The special
master, however, will haveto determine asto each particular part or labor procedure whether
it fits within those general parameters or is subject to some kind of exception. | recognize
that the special master may well find for many parts or |abor procedures that the customary
retail price is not the amount that Darling’s originally demanded of Ford. That does not
prevent Darling’ sfrom recovering; however, it does set aceiling. In other words, Darling’s
cannot now obtain morethan it originally demanded, but Ford may well be able to show that
Darling’s’ customary price was less.

DARLING’'SPRICING METHODS
REPAIR PARTS

Dates Pricing Method
11-29-91 thru 11-94

Competitive Prices for items like batteries; otherwise,
Cost plus 85%

11-94 thru present Competitive Prices for items like batteries; otherwise,

Multilevel Matrix

NP NP

MAINTENANCE PARTS
Dates Pricing Method
11-29-91 thru 10-93

Competitive Prices for items like oil/filters; otherwise,
Cost plus 85% OR Motorcraft list price (whichever is higher)

10-93 thru 11-94 Menu; otherwise,
Competitive Prices for items like oil/filters; otherwise,

Cost plus 85% OR Motorcraft list price (whichever is higher)

11-94 thru present Menu; otherwise,

Matrix OR Motorcraft list (whichever is higher)

NP NP INE




LABOR*

Menu
(overrides worklist, manuals)

Worklist
(overrides manuals, but is subordinate to
menu)

Motors Manual x hourly rate

Ford Manual x hourly rate x RPG markup

Actual Time

Estimate/Quote
(upon customer request)

*Darling’s also adds a“materials charge” of 8% (6% until
the fall of 1993) to cover incidental expenses (maximum per
customer is $40). Tria Tr. at 326.

V. CERTIFICATION TO THE LAW COURT

It is obvious that a tremendous amount of time, effort and attorney fees will be
consumed in determining what the customary retail price was for each warranty transaction
over the past severa years. Under the statute, Darling’ s will recover its attorney fees and
costsfor each claimonwhichit prevails, and the attorney fees are specifically not limited by
the amount of the claim. 10 M.R.SA. 8 1176. Before the parties engage on this
tremendously expensive undertaking, it makes sense to obtain adefinitive ruling on the law
so that the exercise and expense are not futile. All the important issues here involve
interpretation of aMaine statute. Obviously the Law Court isthe appropriate court to define
finaly what the statute means and requires. | propose, therefore, to certify those statutory

guestionsto the Law Court under Maine Rule of Civil Procedure 76B. Applyingthecriteria



of Rule 76B, | find that there are no clear controlling precedents because the Law Court has

never yet spoken to the interpretation of this statute. The questions of law may be

determinative of the cause because, if Ford's arguments are accepted, Darling’'s has

previously been paid all that it is due and judgment should enter for Ford.

| propose to certify the following issues of state law:

o & W D PE

What sort of particularized claim is required;
The meaning of “labor rate”;

Legality of using the Motors Manual.

The posting requirement for labor claims;

How to prove retail rates customarily charged for parts;

| propose not to certify the following questions:

1.

The constitutionality of the statute (Ford is precluded from litigating
this as a matter of collateral estoppel under federal law);

Accord and satisfaction (the Maine Law Court precedents are clear
here);

Coverage of sublet repairs (there is no uncertainty on the law here);
Coverageof recall and customer notification programs (thereisno uncertainty
on the law here);

The statute of limitations issues (there is no uncertainty on these
Issues);

Claim preclusion by virtue of the running account (there is no
uncertainty on this issue);

Ford’s potential waiver of objection (this is a matter of federal trial

management);

46



8. Legality of the 180-day claim limit (there is no substantive legal
guestion here).

| therefore attach as Exhibit A a proposed Certificate under Maine Rule of Civil
Procedure 76B. | inviteboth parties’ |awyersto comment on the proposed certificate no later

than March 4, 1998. | will then determine if a conference is necessary.

V. JUDGMENTS

Declaratory judgment isentered on behalf of Darling’ sBangor Ford on Count | of the
Complaint. Section 1176 does not require adealer to provide proof of aretail sale for each
part for which it requests retail reimbursement.

Declaratory judgment is entered on behalf of Ford Motor Company on Count | of the
Counterclaim. Sublet repairsare not within the coverage of section 1176 and the statute thus
does not require Ford to reimburse dealers at arate in excess of the dealer’s own cost.

Finally, | question the continuing viability of Count Il of Ford Motor Company’s
Counterclaim, requesting entry of a permanent injunction against Darling’s enjoining
Darling’ sfrom continuing to file small claims actions against Ford pending final resolution
of the issues in this case. It is my understanding that this issue has been resolved by
agreement. The parties shall notify me by February 25, 1998, concerning the status of this

Count.
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In addition to Count |1 of the Counterclaim, Counts II, 1V, Ill, and 1V[2] of the
Complaint remain outstanding.*®
SO ORDERED.

DATED THIS19TH DAY OF FEBRUARY, 1998.

D. BROCK HORNBY
UNITED STATES CHIEF DISTRICT JUDGE

13 The counts of the Complaint were out-of -order and duplicative. By way of clarification, the outstanding
counts are: Count I11: damages for parts; Count |V: damages for labor; Count 111 attorney’ s fees and costs; and Count
IV[2]: injunctive relief.
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