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REPORT AND RECOMMENDED DECI SION?

ThisSocia Security Disability (* SSD”) and Supplementa Security Income (“SS™") apped quesions
whether the adminigtrative law judge properly evauated the plaintiff’s physicd and mentd limitations. |
recommend that the commissoner’ s decision be affirmed.

In accordance with the commissioner’s sequentid evauation process, 20 C.F.R. 88 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the
adminigrative law judge found, in reevant part, that the plaintiff suffered from severe imparments of

depressive/bipolar disorder, history of post-traumeatic stress disorder, a seizure disorder, headaches, low

! Pursuant to Fed. R. Civ. P. 25(d)(1), | have substituted currently serving Commissioner of Social Security Michael J.
Astrue as the defendant in this matter.

% This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Ora argument was held before me on July 3, 2007, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set
forth at oral argument their respective positions with citationsto relevant statutes, regulations, case authority and page
references to the administrative record.



back pain and obesity, none of which, aone or in combination, met or equaled the criteriacf any imparment
listedin Appendix 1 to Subpart P, 20 C.F.R. Part 404 (“the Listings’), Findings 3-4, Record at 16; that the
plantiff’s testimony regarding the severity of her pain, depresson and other limitations was not well
supported by the medical evidence and was not considered credible, Finding 5, id.; that she retained the
physical resdud functiona capacity to perform work at the light and sedentary levels of exertion, as she
could St a least Sx hours, stand or walk at least Six hours, and lift or carry up to 20 pounds occasionaly
and 10 pounds frequently, in an 8-hour work day, Finding 6, id.; that she retained the mental resdua
functional capacity to perform at least unskilled work, as she could understand, remember and carry out
ample job ingructions, relate appropriately to others in the workplace and sustain attention and
concentration for smple tasks, Finding 7, id.; that she was unable to perform her past relevant work,
Finding 8, id. at 17; that she was capable of performing unskilled, light and sedentary work that existed in
ggnificant numbersin the nationd economy, Finding 9,id.; and that she had not been disabled, asthat term
is defined in the Socid Security Act, a any time through the date of the decison, Finding 10, id. The
Appeals Council declined to review the decison, id. at 57, meking it the find determination of the
commissioner, 20 C.F.R. 88 404.981, 416.1481; Dupuisv. Secretary of Health & Human Servs., 869
F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1381(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health

& Human Servs, 647 F.2d 218, 222 (1st Cir. 1981).



The adminigtrative law judge reached Step 5 of the sequentia review process, a which stage the
burden of proof shifts to the commissioner to show that a claimant can perform work other than her past
rdlevant work. 20 C.F.R. § 404.1520(f); Bowen v. Yuckert, 482 U.S. 136, 147 n.5 (1987);
Goodermote, 647 F.2d at 7. Therecord must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs, 807 F.2d 292, 294 (1st Cir. 1986).

Discussion

The plantiff first contends that the administrative law judge erred by “indicat[ing] . . . that neither
Petitioner’ s treating physicians nor the Petitioner indicated that seizures were a problem after the note of
June 24, 2005.” Statement of Errors, etc. (“ltemized Statement™) (Docket No. 8) a 3. In fact, the
adminigrative law judge summarized the medica evidence regarding seizures and concluded thet “thereis
No persuasive evidence that the claimant continued to have aserious problemwith . . . seizures’ after June
24, 2005. Record at 14. Theplantiff refersto (i) the records of Dr. John Boothby whoon June 28, 2005
stated that “ Petitioner reported frequent seizures at night and early morning myoclonusfairly frequently;” (ii)
the plaintiff’ s testimony that she “had nighttime seizures twice per week and wet her pants’ and woke up
“dazed and confused for two to three hours in the morning;” and (iii) Dr. Boothby’ s statement in October
2004 that “if the Petitioner had not improved on the anti- seizure medication, she would have qudified for
Socid Security disability.” Itemized Statement at 3. She concludes from these items of evidence that
“[n]ightly saizures and early morning myoc onus should have been considered anon-exertiond limitation by
the ALJ in determining whether the number of avallable unskilled light and sedentary jobs would be

degraded in any fashion.” 1d.



The adminigrative law judge did find that the plaintiff suffered from aseizure disorder. Record at
16. He did not mention myoclonus?® 1n the absence of any medica evidence to the effect that seizures
during deep twice per week — not nightly — and fairly frequent early-morning myoclonus would have
morethan a de minimus effect on thelight or sedentary occupetiond base, the adminigrative law judgedid
not err by failing to consider these medica conditions a Step 5 of the sequentia evauation process. See
Socid Security Ruling 83-14, reprinted in West' s Social Security Reporting Service Rulings 1983-1991,
at 45-46; Rose v. Shalala, 34 F.3d 13, 19 (1st Cir. 1994). Evenif the plantiff’ stesimony thet in the
morning after a night-time seizure she woke up “[d]azed, confused” for two to three hours is properly
characterized as pertaining to the time of the testimony rather than to a time in the past when she was
employed, see Record at 343, and ignoring the lack of cited medical evidencetying that confusontothe
seizures,” the administrative law judge’ sconclusion that the plaintiff’ stestimony was* not well supported by
the medica evidence and is not considered credible,” id. at 16, applies. The plaintiff does chalenge this
conclusonasit relaesto her credibility, but only with respect to her testimony about the effects of her back
pain on her ability to 9t and stand. Itemized Statement at 4. Findly, Dr. Boothby’ s statement over ayear
before the plaintiff’s hearing to the effect that “if sheis not improved she will qudify for Socid Security

disaility,” id. a 224, on which the plaintiff relies, Itemized Statement at 3, could as easly refer to her

¥ Myoclonusis the twitching or clonic spasm of amuscle or group of muscles. Taber’s Cyclopedic Medical Dictionary
(14th ed. 1981) at 925. “Clonic” involves aternate contraction and relaxation of muscles. Id. a 300.

* When asked at oral argument what medical evidence in the record demonstrated that the plaintiff was dazed and
confused for two hours after waking following a night-time seizure, counsdl for the plaintiff cited Dr. Boothby’ s statement
on June 28, 2005 that the plaintiff “continuesto have early morning myoclonus fairly frequently,” Record at 222. Given
the definition of myoclonus, fn. 3 above, the quoted statement cannot reasonably be interpreted as medical evidence of a
dazed or confused mental state. Nothing elsein that letter from Dr. Boothby may fairly be interpreted to refer to menta
confusion immediately after awakening.



headaches as to her saizures and, more importantly, is not medica evidence because it is a statement of
opinion on a question reserved to the commissioner. 20 C.F.R. §8 404.1527(e)(1), 416.927(e)(1).°
The plaintiff next contends that the adminigrative law judge “never assessed how the Petitioner’s
obesty may have affected her resdud functiond capacity,” and that this omisson requires remand.
Itemized Statement at 4. The adminigrative law judge did conclude that “[n]one of thismedicd evidence
concerning the clamant’s physica impairments, including seizures, headaches, back pain, and obesity,
demongtrated any sgnificant work-related limitationsthat would have preduded performance of at leegt light
and sedentary work for any continuous period of a least 12 months.” Record a 14. Here, the plaintiff
relies, Itemized Statement at 4, on the evauationsby astate-agency physician reviewer, who noted that the
plaintiff should never climb ladders, ropes or scaffolds; should only occasiondly climb rampsor dairs, and
could frequently balance, stoop, kned, crouch and crawl, Record at 199. No explanation is given by the
reviewer for tiese notations, indicating that “frequently” meant more than two-thirds of the time and
“occasondly” meant more than one-third. Id. The reviewer adso noted “no unprotected

heighty/|hazardous machinery,” id. at 201, but that reviewer never mentions obesity asapossible cause of

® The plaintiff also contends that “ some determination should have been made through a medical expert whether the
Petitioner could have engaged in regular employment for all three shiftsin any potentia work scenario given her nighttime
seizures and morning disorientation.” Itemized Statement at 3. Whether to consult amedical advisor at hearing isamatter
solely within the administrative law judge’ s discretion. Rodriguez Pagan v. Secretary of Health & Human Servs., 819
F.2d 1, 5 (1<t Cir. 1987). At Step 5, the commissioner must establish the claimant’s “maximum remaining ability to do
sustained work activitiesin an ordinary work setting on aregular and continuing basis,” which means 8 hours a day,for5
daysaweek. Social Security Ruling 96-8p, reprinted in West’s Social Security Reporting Service Rulings(Supp. 2006) a
144. Thereisno requirement that the commissioner prove that the claimant can work “all three shiftsin any potential work
scenario;” indeed, many of the jobs available at the light and sedentary exertion levels are commonly performed only
during daylight hours and are not “shift” jobs at all. At oral argument, counsel for the plaintiff speculated that the
number of jobs availableto aclaimant may be degraded by the possibility that somejobs require the ability to work any of
three shifts, making them unavailable for the plaintiff whose seizures are similar to a sleep disorder in that both may
prevent aclaimant from working a particular shift. 1nthe absence of any citation to authority in support of this argument
and any indication that a substantial number of the jobs within the residual functional capacity assigned to the plaintiff
by the administrative law judge are in fact worked in three daily shifts, this argument remains nothing more than rank
speculation.



these limitations, id. at 197-204. Inany event, the plaintiff must point to medica evidence suggesting that
her obesity sgnificantly aggravated or contributed to her physica limitations, Prochaska v. Barnhart, 454
F.3d 731, 737 (7th Cir. 2006), and here she has not done so. If the plaintiff meansingtead to argue that
theselimitations, whatever their cause, invaidate the adminigrative law judge s conclusion, goedficfundions
designated as being within aclamant’ s ability to perform “frequently” are not used in any caselaw located
by my research as sgnificant non-exertiond limitations on aclamant’s ability to perform the full range of
sedentary or light work. That leavestheexcluded climbing of ladders, ropes or scaffoldsand the occasional
climbing of ramps or stairs for congderation in this case. Courts have consdered limitationsfound &t this
leve to be Sgnificant sufficdent to require the testimony of avocationd expert rather than direct relianceon
the Grid, aswasdone here. See, e.g., lanni v. Barnhart, 403 F.Supp.2d 239, 259-60 (W.D.N.Y . 2005).
Here, the adminidraive law judge specificdly found that none of the plaintiff’s savere imparments
“demondrated any sgnificant work-related limitations that would have precluded performance of &t least
light and sedentary work for any continuous period of at least 12 months.” Record at 14. However, that is
not the gpplicabletest. Anadminidrativelaw judge may not rely onthe Grid when thereare non-exertiond
limitations that “ Sgnificantly affect] 8 cdlamant’ s ability to perform the full range of jobs’ at that exertiond
leved. Ortizv. Secretary of Health & Human Servs, 890 F.2d 520, 524 (1<t Cir. 1989) (citation and
internal quotation marks omitted). The adminidirative law judge in this case appears to rgect the non
exertiond limitations found by the state-agency reviewer, or at least to find theminggnificant, but he never

tells uswhy.®

® The administrative law judge states, in passing, that the state-agency evaluation in question “concluded that the
claimant did not have any severeimpairments,” Record at 13, but that reviewer in fact concluded only that the plaintiff’s
impairments were not of “listing level frequency or severity,” id. at 202, 204, a Step 3 conclusion, not aconclusion asto
whether the impairments were severe, a Step 2 inquiry.



Ordinarily, such an omisson would require remand. However, in Atkinson v. Barnhart, 2006 L
1455473 (D. Nev. May 19, 2006), at * 6-* 7, the court upheld an adminigrative law judge sconduson that
alimitation of “only occasondly performing] posturd activities, no climbing ladders, ropes or scaffolds, and
need to avoid concentrated exposure to excess ve vibration or work hazards does not sgnificantly erodethe
ability to perform sedentary and light work as most jobs at these exertion levels do not require these
activities” Thus, the determination thet aclaimant’ s capacity to perform thefull range of sedentary or light
work isnot sgnificantly diminished by her non-exertiona impairments can be made without theintroduction
of testimony from avocationa expert. See also Ramosv. Barnhart, 2006 WL 980570 (D. Conn. March
3, 2006), at *13. Although the adminitrative law judge s use of an erroneouslega standard makesthisa
closer question than it might otherwise be, | conclude that there is sufficient evidence to support such a
determination in this case and it ismore likely than not that the adminigtrative law judge meant to present
such adetermination. See Penal oza-Clemente v. Secretary of Health & Human Servs., 985 F.2d 552
(table), 1993 WL 33329 (1st Cir. Feb. 12, 1993), at *5-*6 (exclusve reliance on Grid not error when
nonexertiond limitations on sedentary work were occasond climbing, knedling, crouching and crawling).
The plaintiff is not entitled to remand on this basis.

Under the heading “ Degenertive Disc Disease and Back Pain,” the plantiff next contendsthat the
adminigrative law judge wrongly consdered her testimony not to be credible and wrongly trandated raw
medica datainto functiona redtrictions. Itemized Statement at 4-5. Sherefersspecificdly to her testimony
“that she could not St for long periods and she could not stand for long periods because of back pain.” 1d.
at 4. Theduration of “long periods’ was not part of that testimony. Id. Sheassertsthat “[h]er objective
medica evidence certainly supported afinding of degenerative disc disease which was obvioudy aggravated

by her obesity.” 1d. Shecites no authority after this statement but her counsdl confirmed & ord argument



that this sentence referstothe medica evidence quoted in thefollowing paragraphs. None of that evidence
refersin any way to sitting or standing.” Id. a 5. The adminigtrative law judge did find that the plaintiff’s
back pain was a severe impairment. Record at 16. He gave his reasons for discounting the plaintiff’'s
credibility in this regard. 1d. a 14. The only one of those reasons addressed by the plaintiff — Dr.
Herzog's statement in his consultant report of September 2005 that the plaintiff “should befinefor getting
back to at least light duty work,” Itemized Statement at 5, Record at 317 — isnot, contrary to theplaintiff's
characterization, “in the context of arequirement that the Petitioner lose 150 pounds. . . before getting back
towork[,]” Itemized Statement at 5, but rather is completely independent of the statement that “[f]irst and
foremost, as you have recommended, Sherry needsto lose about 150 I bs. of weight to decrease stresson
her spine” from which it is separated by a sentence describing the presence or lack of other specific
symptoms, Record at 317. | see no evidence that the administrative law judge attempted to trandate the
“raw medicd data’ quoted by the plaintiff, none of which suggests any specific functiond limitation, asnoted
above, and none of which suggests that she suffered from * degenerative disc disease which was obvioudy
aggravated by her obesity.” Itemized Statement at 4.

Findly, the plaintiff assertsthat the adminigrative law judge “never ddinested what non-exertional
mental limitations he was cong dering in making hisfindings o that ameaningful review of hisdecison could
occur.” Id. a 6. However, theadminigtrative law judge devoted almost an entire Single-spaced page of his

opinion to a discussion of the plantiff’s alleged menta limitations, noting that there was no evidence of

" At oral argument, counsel for the plaintiff contended that chronic L5-S1 radicul opathy, obesity, poor spinal range of
motion, deconditioning and degenerative disc disease, all but the last of which are mentioned in the medical evidence
quoted in the plaintiff’s memorandum at this point, Itemized Statement at 5, “obviously” cause pain and “impact the
ability to sit and stand.” Again, in the absence of medical evidence about the relationship between these diagnoses and
the pain from which the plaintiff testified she suffered, this argument is based entirely on speculation and does not
demonstrate any error in the administrative law judge’s opinion or conclusions.



mental hedlth trestment after March 2005, that the plaintiff showed good response to medications with no
adverse sde effects and that her stress was reduced after her dispute with the state of Maine ended, and
concluding thet the plaintiff was* able to understand, remember and carry out smplejob ingructions, relate
appropriately to supervisors, coworkers and the public, and can sustain attention and concentration for
smpletasks.” Record at 15-16. Thisisinfact a“ddinestion of non-exertiond mentd limitations’ that is
cong stent with the demands of unskilled sedentary work, making direct application of the Grid gppropriate.
See Swan v. Barnhart, 2004 WL 1529270 (D. Me. Apr. 30, 2004), at *7.
Conclusion

For the foregoing reasons, | recommend that the commissoner’s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 11th day of July, 2007.
/s David M. Cohen
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