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REPORT AND RECOMMENDED DECI S| ON?

This Socia Security Disability (“*SSD”) apped raises the question whether the commissoner
properly found that the plaintiff, who aleges that she has been disabled snce June 15, 1985 by mentd
retardation, cognitive dysfunction, memory loss, migraine heedaches and comprehens on problems, afered
no savereimpairment as of December 31, 1990, her datelast insured. | recommend that thedecison of the
commissioner be afirmed.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 404.1520,

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1<t Cir. 1982), theadministrative

! Pursuant to Fed. R. Civ. P. 25(d)(1), | have substituted currently serving Commissioner of Social Security Michael J.
Astrue as the defendant in this matter.

2 This action is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseispresented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeksreversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’s Office. Oral

argument was held before me on July 3, 2007 pursuant to Local Rule 16.3(a)(2)(C), requiring the parties to set forth at oral

argument their respective positions with citations to relevant statutes, regulations, case authority and page referencesto
the administrative record.



law judge found, in relevant part, that the plaintiff had acquired sufficient quarters of coverageto remain
insured only through the close of 1990, Finding 2, Record at 23; that, prior to that time, she did not suffer
from any severe impairment or combination of impairments mesting the gpplicable durationd criteria,
Finding 3, id.; and that she therefore was not under a disability a any time prior to the close of 1990,
Finding 4, id. The Appeals Council declined to review the decison, id. at 6-9, meking it the find
determination of the commissioner, 20 C.F.R. §404.981; Dupuis v. Secretary of Health & Human
Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The gandard of review of the commissioner’s decison is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health
& Human Servs,, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be supported
by such relevant evidence as areasonable mind might accept as adequate to support the conclusion drawn.

Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs.,,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 2 of the sequentia evauation process. Although a
clamant bears the burden of proof at this step, it is a de minimis burden, designed to do no more than
screen out groundlessclaims. McDonald v. Secretary of Health & Human Servs, 795F.2d 1118, 1123
(1st Cir. 1986). When a clamant produces evidence of an impairment, the commissioner may make a
determination of non-disability at Step 2 only when the medical evidence “establishes only a dight
abnormdity or combination of dight abnormalities which would have no more than aminima effect on an
individud’s ability to work even if the individud’s age, education, or work experience were specificaly

consdered.” Id. a 1124 (quoting Socid Security Ruling 85-28).



The plaintiff complainsthat the adminidrative law judge erred in (i) failing to adequately assessthe
severity of her cognitive imparments at Step 2 of the sequentia-evaluation process and (i) neglecting to
evauate two critica medica opinions in accordance with 20 C.F.R. § 404.1527(d).

See generally Fantiff’ s Itemized Statement of Errors (“ Statement of Errors’) (Docket No. 6). | findno
error.
|. Discussion

Thisis a case in which two endpoints are clear and undisputed: 1n 1974, when the plantiff was
seventeen years old, she suffered ahead injury significant enough to render her unconscious, see Record at
19, 232, and as of the date of decison she had mental impairments of disabling severity, having been
determined during the course of an inpatient psychiatric hospitalization in February 2006 to have afull-scde
| Q score of 58, congstent with amoderatelevel of mentd retardation, and saverely to profoundly impaired
cognitive dbilities, incdluding profoundly impaired immediate-memory ability, seeid. at 20-21, 312. The
murky ground liesinthemiddle. The plaintiff contendsthat, asaresult of the head traumashe suffered asa
teenager and perhaps other factors (she claims to have been a specid-education student), her cognitive
abilities should have been found, at the least, to have been severely impaired as of her datelast insuredfor
purposes of thede minimis showing required & Step 2. See Statement of Errorsat 1-2. She suggeststhat
the adminigtrative law judgewrongly concluded otherwise by way of aflawed andytica path, having faled
to consder the opinions of consulting psychologist William M. DiTullio, EA.D., and treating psychiatrist
Takeo Kawamura, M.D., and neglected to apply the proper psychiatric review technique. Seeid. at 1-3. |
am unpersuaded.

Asof the time of the plaintiff’'s April 18, 2006 hearing, she had submitted no contemporaneous



evidence from the relevant period (1985 to 1990) —medicd, psychologica or psychiatric—indicating that
she auffered from cognitive impairments during thet time. Nor was there any lay testimony to that effect
gpart from her own. Just prior to her hearing, shedid submit amenta residua functiona capacity (“RFC”)
assessment dated April 10, 2006 and a report dated April 11, 2006 from Dr. DiTullio, to whom her
counsd had referred her for apsychologicd evauation. See Record at 359-63. Dr. DiTullioidentifiedagt
of twenty listed mental work-related activitiesas markedly limited or effectively precluded by the plantiff's
symptoms. Seeid. at 359-60. He expressed an opinion that symptoms of a disabling level of severity
commenced in the mid-1980s, stating, in relevant part:

Intelligencetesting at AcadiaHospital in Acadia s2/28/06 report found 1Qsin the Mently

Retarded range of functioning. By [the plaintiff’s] report, and from what she said doctors

have told her, her disabilities, both emationaly and cognitively, began as a result of the

1974 car accident. Also, | am not aware of any evidence of additiona head traumaover

the ensuing years. While damingto fed better emotionally today because of medications,

[the plaintiff] remains cognitively impaired with Sgnificant organically-based problemsin

perceptual-motor coordination (likely the reason shewaslet go from Amesfor doing things

“back-t0"). The disabling conditions of cognitive impairment with perceptua- motor

problems and a tendency to easly become confused, and intelectud functioning in the

mentally retarded range do appear to have been sgnificantly disabling at least back to the

mid-1980s when she was let go from Ames.
Id. at 363. At hearing, the administrative law judge called upon the services of amedica advisor, Peter B.
Webber, M.D., whosetestimony made clear hehad reviewed, inter alia, Dr. DiTullio’ sreport and records
of the plaintiff’s 1974 hospitaizations. Seeid. at 44-45. Dr. Webber observed that records of trestment
following the plaintiff’ s 1974 automobile accident revedled that (i) she was brought to the emergency room

following the accident in asemi-comatose state and remained hospitalized for ten days, (ii) her neurological

% Ininforming Dr. DiTullio that she did things “back-to,” the plaintiff evidently meant she was doing thingswrong. See
Record at 362. Shetold Dr. DiTullio that she was fired from an Ames Department Store shelf-stocking job after two
months for having done everything “back to,” that she was proneto making alot of mistakes and that she did not dare go
(continued on next page)

4



examination was norma except for loss of consciousness, (jii) two days after her discharge, she was
rehospitalized for an additiond five days as aresult of complaints of headache, nausea and anorexia, (iv)
during the first hospitalization, she was suspected to have sustained a basal skull fracture as well as a
concussion and contusions, and (v) during the second hospitalization, the diagnosis of skull fracture was
dropped. Seeid. at 45; see also id. at 227, 229-30, 232 -33. Dr. Webber tegtified that while the
plaintiff’ s menta impairments currently were sufficiently severe to be considered disabling, the picture was
consderably murkier with respect to the onset of her cognitive difficulties

[S]he'sgot afull scale IQ of 58, and aVIQ of 55, with aPIQ of 67. Now, that kind of
impliesthat either she' sawaysbeen thisway or something at sometime changed whatever
her previous|Q was. But wedon't know much about it. Now, the only thing we can hang
our hats on isthe evidence of acar accident which | don’t doubt was of significant degree.
The problem with thet is there are very few records [-] that she's had areatively short
hospitaization at the time of the car accident. Her neurologic examination, other than her
confused state and semi-comatose state, was normad. | didn’t see that — and whatever
studies were done at that time were norma. Now, you can missabasa skull fracture. If it
had been amagjor large fracture and actudly had showed interna hemorrhage — now she
had externd bleeding from her nose and ears. But whether thisimplied there was actudly
central nervous system bleeding is open to question because their studies didn’t document
anything. Sol think it’svery difficult to Satethat al her current problems were caused by
that accident. | certainly can’t say they weren't. | just don’t know. If therewassomeway
or some family members who knew her status, who — or friends a that time of her life or
employers at that time could help with the documentation as part of — asto what her
problems of why did she drop out of school, things like that; and what her performance
was back then, | would fed much more comfortable saying obvioudy thisgoes back to thet
accident, and there' s no concern about it.

Id. at 50-51. The adminigrative law judge gave the plaintiff’s counsd one month to submit additiona
evidence, including school records and lay evidence. Seeid. at 51-52, 57. Although, at hearing, the
plaintiff and her counsd identified several potentid lay witnesses, seeid. at 58-63, the plaintiff submitted

only one affidavit post- hearing, which shed no light on her condition either prior to the accident or duringthe

back towork. Seeid.



1985-90 timeperiod, seeid. at 171. Theplantiff aso submitted amenta RFC assessment dated April 28,
2006 from Dr. Kawamura and progress notes from his officereflecting vistson March 15 and March 29,
2006. Seeid. at 364-75. Dr. Kawamuraidentified ten of twenty listed mental work-related activitiesas
markedly limited or effectively precluded by the plantiff’s symptoms, see id at 364-65, Sating: “past hx
[history] closed head injury [with] craniotomy 1975 residud [€]ffectd,]” id. at 365. The March 15, 2006
treatment note states, in rdevant part: “Client has hx [history] significant head injury and subsequent
craniotomy in 1975 with resulting memory impairment that complicates tx [treatment].” 1d. at 370.

Asthe plaintiff observes, see Statement of Errorsat 3 & n.1, theadminigtrative law judge did not
explicitly cite or discuss the opinions of ether Dr. DiTullio or Dr. Kawamurain finding that her cognitive
impairments were non-severe as of her date last insured, see Record at 14-23. Nonetheless, she
referenced them by exhibit number, explaining why she had regjected them in Sating:

While it has certainly been speculated that her current cognitive deficitsresulted from her

head injury (Exhibits 15F, 16F and 14F), thereisno objective medica evidence describing

the severity of these deficits prior to the date she last met the disability insured status

requirements of the Socid Security Act. Nor is there objective medicad evidence

suggesting that they had become ‘ severe’ prior to that date or describing their progression

between the dleged date of onset of her disability and that date.
|d. at 22 (emphagisinorigind).* Theadministrativelaw judge further buttressed her finding of non-severity
of the plaintiff’s cognitive impairments as of her date last insured by accurately noting:

1 “[B]oth the state agency psychologistsand Dr. Webber were of the opinion that therewas

no objective evidence of the existence of severe cognitive impairment prior to the date she last met the

disability insured gatus requirements.” 1d. at 21 (citation omitted); seealsoid. at 50-51 (testimony of Dr.

“Exhibit 14F is Dr. DiTullio’'s mental RFC assessment. See Record at 359-60. Exhibit 15F is Dr. DiTullio’ s written report.
Seeid. at 361-63. Exhibit 16F is Dr. Kawamura s mental RFC assessment. Seeid. at 364-65.
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Webber), 180 (Psychiatric Review Technique Form (“PRTF’) completed by Thomas Alex, Ph.D., finding
insufficient evidence— “i.e., a programmatic documentation deficiency is present” — prior to the plaintiff’'s
datelast insured), 289 (PRTF completed by Lawrence P. Johnson, M.D., finding insufficient evidence prior
to the plaintiff’s date last insured).

2. The plantiff hersdf told a neurologist in March 2006 that memory loss had become a
problem about two years earlier —well after her date last insured. Seeid. at 22; seealsoid. at 355 (“She
says memory loss has been a problem for about two years.”).

3. The plaintiff had anegative brain scanin 1974. Seeid. at 22; seealsoid. at 227. Itwas
possible her deficits might actually be the result of dementia, a progressive disease, whichmay have been
caused or exacerbated by breathing fumesfrom glue used in ashoe-industry job. Seeid. at 22; seealsoid.
at 203, 315.

4, Any deficitsthat existed prior to the end of 2004 did not prevent the plaintiff from earning a
high-school diplomathat year. Seeid. at 22; seealsoid. at 355.°

5. Although the Record had been held open to permit the plaintiff to obtain descriptionsfrom
four individuas regarding changesin her personality and menta functioning thet occurred after her motor
vehicle accident, no evidence was submitted that suggested the existence of severe cognitive deficitsprior to

that date. Seeid. at 22; seealsoid. at 171.°

®The administrative law judge mistakenly listed the date as 2000; however, that mistake made no different to her anadysis.
Her basic point was that the plaintiff, through a date well past her date last insured, had retained sufficient cognitive
ability to complete her high-school diploma.

®The plaintiff states, inter alia, that she was a special-education student. See Statement of Errorsat 1. While she has
made that claim at various points, see, e.g., Record at 333 (March 9, 2006 AcadiaHospita note reflecting report by plaintiff
that she “wasin special education all through her schooling”), 362 (report to Dr. DiTullio that she“wasin specid classes
for ‘everything— all the subjectd],]” athough prior to the accident she did not do things “ back to”), the one school record
she provided (for high school) does not reveal special-education status through the date she dropped out of high school
(continued on next page)
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The burden was on the plaintiff, for purposes of Step 2, to persuade the commissioner that she
auffered from a severe impairment. See McDonald, 795 F.2d at 1123. The adminidrative law judge' s
Step 2 determination was supported by substantia evidence on the Record asit existed following afull and
fair opportunity to submit documents supportive of the plaintiff’s clam.

Inview of theforegoing discussion, the plaintiff’ sremaining points of error — thet the administrative
law judgefailed to follow the required psychiatric review technique or assessthe opinions of Drs. DiTullio
and Kawamura in accordance with 20 C.F.R. § 404.1527 — readily can be seen to be lacking merit.

The plaintiff essentidly faults the adminigtrative law judge for having falled to rate the degree of
functiond limitationimposed by her menta impairmentsas of her date last insured prior to determining those
impairments non-severe. See Statement of Errors at 2-3; see also 20 C.F.R. § 404.1520a(d)(1) (“If we
ratethe degree of your limitation inthefirgt threefunctiond areasas‘none or ‘mild’ and ‘none’ inthefourth
area, wewill generdly conclude that your impairment(s) isnot severd].]”). However, asdiscussed above,
the adminigrative law judge supportably found that the plaintiff had adduced insufficient evidenceto assess
the saverity of functiond limitations (if any) caused by her mental impairments prior to her date last insured.
In essence, the adminigrative law judge determined that, whileit was dear the plaintiff had suffered ahead
injury in 1974, it was far from clear she even suffered from a medically determinable mental impairment
during the relevant period (from 1985 to 1990). In such circumstances, an adjudicator need not go on to
the next step of the prescribed technique and rate the degree of functiond limitation in the four specified
areas. See 20 C.F.R. 8 404.1520a(b). There thuswas no error in gpplication of thet technique.

Findly, the plaintiff’ scomplaint regarding the handling of theDiTullio and Kawamuraopinions rests

in September 1976 (two years after her accident), and she acknowledged at hearing that she was not a special-education
(continued on next page)
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on a faulty foundation: the premise that the adminidrative law judge “ignored” them. See Statement of
Errorsat 3. Asnoted above, theadministrative law judge made clear enough that she considered both Drs.
DiTullio and Kawamurato have merely speculated, in the absence of objective medica evidence, that the
plaintiff’scognitiveimpairmentswere present prior to her datelast insured. Thiscongtituted “ good reason”
for rglecting those opinionsin favor of Dr. Webber’s considered view that, inlight of (i) the complete lack
of objective medical evidencein 1974 that the head injury had imposed any lagting brain impairment and (ii)
the absence of any medicd or lay evidence (gpart from the plaintiff’s own testimony) that she suffered
cognitive impairments during the relevant period (1985 to 1990), he could not hazard a guessthat she did
suffer such impairments then.

Further, asthe plaintiff implicitly acknowledges, Dr. DiTulliowasnot a“tregting source.” Seeid. &
3-4. Whilethe plaintiff characterizes Dr. Kawamura as such, seeid. & 4, it is questionable whether he so
qudifies. Inasmuch asappears, Dr. Kawamuradid not personaly examine the plaintiff on either the March
15 or the March 29 vist. See Record at 366-75; see also 20 C.F.R. § 404.1502 (defining a“tresting
source’ as*“your own physician, psychologist, or other acceptable medica sourcewho providesyou, or has
provided you, with medica trestment or evaluation and who has, or has had, an ongoing trestment
relationship with you.”). In any event, even if both Drs. DiTullio and Kawamura did quaify as“tregting
sources,” their opinions touched on subject matters with respect to which decision is reserved to the
commissoner, and even treating-source opinions are accorded no “specid sgnificance” — disability and
RFC. See 20 C.F.R. § 404.1527(e)(1)-(3).

While medical opinions — even on subjects reserved to the commissoner and even from non-

student, seeid. a 52, 168.



treating sources — are to be assessed in accordance with certain enumerated factors, such as length of

trestment relationship, supportability of the opinion and consstency with the record asawhole, seeid. 8
404.1527(d)(2)-(6); Socid Security Ruling 96-5p, reprinted in West’ s Social Security Reporting Service
Rulings 1983-1991 (Supp. 2006) (“SSR 96-5p"), & 124 (“In eva uating the opinions of medical sourceson
issues reserved to the Commissioner, the adjudicator must gpply the applicable factors in 20 CFR

404.1527(d) and 416.927(d).”), thereis no requirement that an adminigrative law judge davishly discuss
every one of those factors in his or her decison. Even as to a treating source’ s opinion, the stated

requirement is that the adjudicator “aways give good reasonsin our notice of determination or decision for
theweight [she] givels] your treating source sopinion.” 20 C.F.R. § 404.1527(d)(2); see al so SSR 96-5p
at 127 (even as to issues reserved to commissioner, “the notice of the determination or decison must
explain the congderation given to the tregting source's opinion(s)”). Good reason was supplied for

rgiection of the DiTullio and Kawamura opinions. No more was required.

I1. Conclusion

For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) daysafter
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovo reviewby
the district court and to appeal the district court’s order.
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Dated this 11th day of July, 2007.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge

Plaintiff
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