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RECOMMENDED DECISION ON DEFENDANTS
MOTION FOR SUMMARY JUDGMENT

Inthisaction arigng from theuse of an dectronic stun gun during the July 20, 2005 arrest of plantiff
Stephen Parker, the defendants (the City of South Portland (* South Portland”), the South Portland Police
Depatment (“SPPD”), Edward Googins, Kevin Gerrish, Jeffrey Caldwell and Todd Bernard) move for
summary judgment asto al counts againg them  See Defendants City of South Portland, South Portland
Police Department, Edward Googins, Kevin Gerrish, Jeffrey Cadwell and Todd Bernard's Moation for
Summary Judgment, etc. (“Defendants S/J Moation”) (Docket No. 13) at 20; see also Complaint and
Demand for Jury Trid (*Complaint”) (Docket No. 1). For the reasons that follow, | recommend that the

motion be granted in part and denied in part.

I. Summary Judgment Standards
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows*that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as ameatter of law.” Fed. R. Civ. P. 56(C);

Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004). “Inthisregard, ‘materia’ meansthat a contested



fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘genuing’ meansthat *the evidence about the fact is
such that areasonable jury could resolve the point in favor of the nonmoving paty.”” Navarrov.
Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Oncethe
moving party has made a preiminary showing that no genuine issue of materid fact exists, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1st Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of itsclam on which the
nonmovant would bear the burden of proof &t trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to themoving party.” Inre Spigel, 260 F.3d 27,
31 (1 Cir. 2001) (citation and internd punctuation omitted).

B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Loca Rules of thisDidrict. SeelLoc. R. 56. The
moving party must first file astatement of materid factsthat it damsarenot indispute. See Loc. R. 56(b).
Each fact must be sat forth in anumbered paragraph and supported by a specific record citation. Seeid.

The nonmoving party must then submit a respongive “separate, short, and concise’ statement of meteria



facts in which it must “admit, deny or quaify the facts by reference to each numbered paragraph of the
moving party’s statement of materid facty.]” Loc. R. 56(c). The nonmovant likewise must support each
denid or qualification with an appropriate record citation. Seeid. Thenonmoving party may aso submitits
own additiona statement of materid factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
fects, if any, by way of areply statement of materid facts in which it must “admit, deny or qudify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s statement. SeeLoc. R.
56(d). Agan, each denid or qudification must be supported by an appropriate record citation. Seeid.
Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(€). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificaly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1t Cir. 2004) (“We have congstently upheld the enforcement of
[Puerto Rico’'s amilar locd] rule, noting repeatedly thet parties ignore it a their peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in the movant’ s statement of undisputed facts admitted.”) (citationsand internd

punctuation omitted).



Il. Factual Context

The parties statements of materid facts, credited to the extent either admitted or supported by
record citations in accordance with Locad Rule 56 and viewed in the light most favorable to Parker as
nonmovant, reved the following relevant to this recommended decision

Stephen Parker is a career merchant mariner with twenty-Six years experience working as a
merchant marine. Plantiff’s Statement of Additiond Materid Facts (“Pantiff's Additiond SMF’),
commencing a page 29 of Plantiff’s Statement of Opposng and Additional Materid Facts (“Plantiff’s
Opposing SMF’) (Docket No. 20) 1 1; Defendants City of South Portland, South Portland Police
Department, Edward Googins, Kevin Gerrish, Jeffrey Cddwdl, and Todd Bernard' sResponseto Plantiff’s
Statement of Additional Materid Facts (* Defendants Reply SMF’) (Docket No. 25) 1 1. Heworksasthe
chief steward on board marine vessdls, in charge of a crew and responsible for dl of the suppliesused by
the ship during itsvoyage. 1d. 2.

At dl rdevant times, Edward Googinswas employed asthe chief of policefor the SPPD, aposition
he has held for more than twelve years. Defendants City of South Portland, South Portland Police
Department, Edward Googins, Kevin Gerrish, Jeffrey Cadwell, and Todd Bernard' s Statement of Materid
Facts (“ Defendants SMF’) (Docket No. 14) 1175; Faintiff’ s Opposing SMF § 175. Prior to becoming
South Portland’ s police chief, Googins was employed by the City of Portland Police Department, having
been hired asapatrol officer in 1974 and having retired from that agency with the rank of captainin 1994.

Id. 1 176. As South Portland's chief of police, Googins has find policymaking authority with regard to

! Asnoted above, Local Rule 56 requires a party responding to a statement of material factsto admit, deny or qualify the
underlying statement. See Loc. R. 56(c)-(d). The concept of “qualification” presupposesthat the underlying statement is
accurate but in some manner incomplete, perhaps even misleading, in the absence of additional information. Except tothe
extent that a party, in qualifying a statement, has expressly controverted all or a portion of the underlying statement, |
(continued on next page)



adoption of departmentd policies and standard operating procedures governing the conduct of South
Portland police officers. Id. § 177.

At dl rdlevant times, Kevin Gerrish was employed as a patrol officer with the SPPD, having been
hired by that agency in November 2001. Id. § 1. Prior to November 2001, Gerrish was a juvenile
corrections officer a the Maine'Y outh Center. 1d. 2. Gerrish graduated from theMaine Crimind Justice
Academy (“Judtice Academy”) in June 2002. Id. 1 3. Both a the Justice Academy and at the SPPD
Gerrish hasrecaived training inthelawful use of forcein connection with arrests, including al wegponshe is
issued. 1d. 4. The wegpons Gerrish is issued by the SPPD include firearms, pepper spray (“OC”), a
collgpsible baton and a Taser. Id. 5.

Electronic guns have been available snce the mid- 1970s but have not been widely used in the law-
enforcement community until recently. Plaintiff’s Additiond SMF 129; Defendants Reply SMF ] 129.
The Taser isonebrand of dectronic gun, distributed and marketed by Taser Internationd. 1d. TheTaseris
ahand-held dectronic gun that fires two barbed darts up to adistance of twenty-onefeet. 1d. 1130. The
darts remain connected to the gun by wires. 1d. The fishhook-like darts are designed to penetrate up to
two inchesinto the target’ s clothing or skin and ddiver a50,000-volt shock. 1d. The shock overridesthe
body’ s centrd nervous system, causing tota incapacitation of the body’ s muscles and ingtant collgpse. 1d.
On the use-of-force continuum, the Taser fallsin the highest category of force, just one step down from the
use of deadly force. 1d. §141. The Taser causes temporary incapacitation and the inability to catch

onedf, which can result in adangerous or even fatd fdl. 1d. §142. The Taser can cause severe muscle

have deemed it admitted.



contractionsthat may result ininjuriesto muscles, tendons, ligaments, backsand joints and stressfractures.
|d. 1 144. In anumber of cases, individuals have died in custody after being Tased. Id. § 145.

In 2003, after aperiod of review and study of Taser technology, including the history of itsusewith
other law-enforcement agencies, Googins decided to equip acore group of South Portland’ sofficerswith
the Taser asan dternetivetool for usein stuationsrequiring the use of non-deadly force. Defendants SMF
11 190; Plaintiff’s Opposing SMF 1 190. The purpose wasto evauate the Taser for possible adoption as
standard equipment. Id. The SPPD first began usng Tasersthat year, when the department acquired one
Taser gun. FRantiff’'s Additiond SMF § 151; Defendants Reply SMF ] 151. The department phasedin
use of Tasers over the course of 2004 and 2005. Id. 1 152.

No South Portland officer may carry or use a Taser unless he or she is certified to do so after
undergoing training that includes classroom training, written testing and demongtrated hands- on proficiency

with the device. Defendants SMF § 192; Flaintiff’ sOpposng SMF 192, Generdly, most officerswho

2| omit paragraphs 131-33, 135-37 and 139 of the Plaintiff’s Additional SMF, bearing on Taser usage, which are supported
by references to an American Civil Liberties Union (“ACLU”) report attached to an affidavit of the plaintiff’s counsel
and/or to an Amnesty International report attached to an affidavit of the plaintiff’s expert, John Ryan. See Plaintiff’'s
Additional SMF {1 131-33, 135-37, 139; Mark Schlosberg, Stun Gun Fallacy: How the Lack of Taser Regulation
Endangers Lives, Am. Civ. Liberties Union of N. Cal. (Sept. 2005), Exh. 1 to Affidavit of Benjamin R. Gideon, Esquire
(“Gideon Aff."), attached to Memorandum in Opposition to Summary Judgment (“ Plaintiff’s S/J Opposition™) (Docket No.
21); Excessive and lethal force? Amnesty International’ s concerns about deaths and ill-treatment involving police use
of tasers, available at http://web.amnesty.org/library, Exh. 2 to Affidavit of John Ryan (“Ryan Aff.”), attached to Plaintiff’s
S/J Opposition. As the defendants point out, the Amnesty International report is hearsay, see Defendants Reply SMF 1Y
135-37, 139, and the plaintiff offers no basis on which it would be admissible pursuant to an exception to the hearsay rule.
The defendants do not object to the ACLU report on hearsay grounds; however, they do argue, and | agree, that (i) to
the extent the plaintiff citesthe ACLU report to highlight deaths from Tasersit isirrelevant, inasmuch as he did not die,
see Defendants’ Reply SMF 111 131-33, and (ii) the September 2005 ACL U report postdates the events in question and,
therefore, its conclusions and admonitions cannot properly form ayardstick against which to measure their conduct, see
Defendants' Reply Memorandum in Support of Motion for Summary Judgment (“ Defendants' S/IJReply”) (Docket No. 24)
at 2-3; see also, e.g., Scarver v. Litscher, 434 F.3d 972, 975-76 (7th Cir. 2006) (observing that some of literature on effect of
prison conditions on mental illnesses “ postdates Scarver’ s detention in the Supermax and thusisirrelevant to what the
defendants knew when he was there”). | also omit paragraphs 134 and 140, see Plaintiff’s Additional SMF {1 134, 140,
sustaining the defendants’ objections that they are not supported by the citations given, see Defendants’ Reply SMF
191134, 140, and paragraph 138, see Plaintiff’s Additional SMF { 138, sustaining the defendants’ objection that it is
irrelevant inasmuch as the policy and training guidelines cited were issued subsequent to the Parker arrest, see
(continued on next page)




undergo such training aso submit to having the Taser used againg them so that they can becomeintimately
familiar with its ability to incapacitate a resstant arrestee temporarily. 1d. 193. Googins has persondly
undergone the Taser training given to dl South Portland police officers and has submitted to the use of a
Taser to incgpacitate him. 1d. 194. Use of the Taser agang the officers themsdves is intended to
familiarize them not only with its ability to incapacitate arrestees temporarily but aso with its limitations,
inasmuch as a person againgt whom it is used has an instantaneous ability to recover and resume ressting
arrest once the electrical charge is stopped. 1d. 1 195.

South Portland police officers are equipped not only with Tasersbut aso with OC, or hot pepper
spray, and acollapsible metd baton, each of which might dso be used to overcomethe physical resstance
of an arrestee to being taken into custody. 1d. §197. In any given Stuation, one of these tools might be
preferable to another, but they dl fal within the generd category of so-cdled “less than lethd” tools that
dlow an officer to exert physica control over aperson who isressting being taken into lawful custody. Id.
11198. Itisimpossbleto guarantee thet the use of any of thesetoolswill not result ininjury to someone, but
Googins believed, in adopting the Taser for his department, that it might dlow police officers to take a
ressting person into custody with less risk of injury than a physica confrontation normdly entalls. Id.
200.°

Gerrish was certified for carrying and using a Taser in May 2005. 1d. 6. The Taser certification
process included classroom training, written testing and demongtration of hands-on proficiency with the

Taser. Id. 7. Gerish dso subjected himsdf to being Tased so that he could fully gppreciate both the

Defendants’ Reply SMF {1 138; Defendants' S/J Reply at 3; PERF Conducted Energy Device Policy and Training
Guidelines for Consideration, PERF Ctr. on Force & Accountability (Oct. 25, 2005), Exh. 2 to Gideon Aff.

3 The plaintiff qualifiesthis statement, see Plaintiff’s Opposing SMF {200, but the essence of hisqualification is set forth
elsewherein thisrecitation of facts, see Plaintiff’s Additional SMF 1193.



Taser's ability to incgpacitate a person temporarily and its limitations. 1d. Thistraining, less then three
months before the incident in issuein this case, wasthefirst and only training Gerrish received in the use of
Tasars. Pantiff’s Additiond SMF ] 153; Defendants Reply SMF 9§ 153.  The training, which was
completed in lessthan aday, addressed how to usethe Taser weapon —“both its ability to incapacitate and
limitations” — but did not touch on the circumstances in which it was appropriate to use the weapon. 1d.
154. At theend of the course, Gerrish took awritten examination. 1d. §156. Not asingle question onthe
examination related to the circumstances inwhich the use of a Taser would be appropriate or what kind of
conduct or threat justified a Taser response. 1d. It is dso clear from the PowerPoint dides used in

connection with the Taser training that it did not addresstheissueof the circumstancesin which use of Taser
force would be considered appropriate. 1d. §157.*

At dl rdevant times, Jeffrey Cddwel was employed as a police officer with the SPPD.
Defendants SMF | 8; Fantiff’s Opposng SMF 8. Hewashired by the SPPD in November 1987 asa
patrol officer and, in August 2004, was assigned to the Sdective Enforcement Unit, where his job duties
mainly involved serving warrants and assisting patrol officersin necessary followup investigations. 1d. 9.
Cddwell graduated from the Justice Academy in March 1988. 1d. 110. Both at the Justice Academy and
at the SPPD he recaived training in the lawful use of forcein connection with arrests. 1d. § 11.

At dl relevant times, Todd Bernard was employed as a police officer with the SPPD. Id. { 14.

Bernard has been a South Portland police officer for gpproximately seventeenyears. Id. 15. From 1990

*1 omit the plaintiff’ s further statement that “[t]hus, prior to being issued the Taser, Gerrish received no training on when
it was appropriate to useit[,]” Plaintiff’s Additional SMF 1 158, which the defendants deny, see Defendants Reply SMF
158, and which is not fairly supported by the citation given, which is only to materials provided during Gerrish’s Taser
training, see Plaintiff’s Additional SMF 1158. The plaintiff elsewhere admitsthat Gerrish received training at the Justice
Academy and the SPPD “in the lawful use of force in connection with arrests, including all weapons he is issued|,]”

Defendants' SMF ) 4; Plaintiff’s Opposing SMF 1 4, and that the weapons issued to him include a Taser, seeid. 5.



to 2005 he held the rank of sergeant, responding to the scene of Parker’s arrest on July 20, 2005 as a
patrol sergeant who was the immediate supervisor of the arresting officer, Gerrish. 1d.  16. In 2005
Bernard was promoted to therank of lieutenant. I1d. 17. Bernard graduated from the Justice Academy in
1990 and has attended numerous courses of ingruction sincethen. 1d. 119. Both at the Justice Academy
and at the SPPD Bernard has received training in the lawful use of forcein connection with arrests. 1d.
20. Bernard dso hasrecelved regular training regarding the SPPD’ suse- of-force policy, induding the use-
of-force policy that was in effect on July 20, 2005. 1d.  21.

Bernard isthe officer in charge of the SPPD’ s Specid Reaction Team and, on July 20, 2005, was
the head of the department’ sfirearms-training program. 1d. §22. Asof July 20, 2005 Bernard a so served
onthe SPPD’ sUse of Force Review Board (* Force Review Board”). 1d. §23. Any officer usng physicd
force beyond an unressted handcuffing is required to file a use-of-force report. 1d. § 24. Use-of-force
reports are reviewed by an officer’s shift commander at the end of his shift and then are submitted for
review by the Force Review Boardto ensurethat the force used was compliant with law and departmenta
policy. 1d. § 25.

In 2003 Bernard became certified as a Taser user when the SPPD made the decision to have a
coregroup of officersevauatethe Taser inthefield. 1d. 126. Bernard’ s Taser training included classroom
training, awritten test, demongtration of proficiency in the use of the device and submisson to theuse of a
Taser againgt him so that he could be familiar with its effectivenessin temporarily incapacitating aperson to
overcome resistance to being taken into custody. 1d. § 27.

All officers employed by the SPPD receive training in the lawful use of force in connection with
aressduring their training at the Justice Academy. 1d. 1178. Use-of-forcetraining dsoisprovided at the

SPPD, including periodic review of the department’ s use-of-forcepolicy. 1d. 1179. Asof July 20, 2005



Gerrish, Cddwel and Bernard dl werefully certified by the State of Maineto function aslaw-enforcement
officerswithin the tate. 1d. 17 12-13, 18.°

On July 20, 2005 Parker drove away from the SpaciaMarinaeven though he was concerned about
whether he was in any condition to drive. Id. 28. Just before 8 p.m., Caldwell and Gerrish were out of
their vehicles a 331 Sawyer Street in South Portland serving awarrant when Gerrish heard the revving of
an engine, and Cadwell and Gerrish observed ared Ford pickup truck gpproaching. I1d. 129. The pickup
truck wastraveling a a high rate of speed, which Gerrish estimated to be approximately 45 miles per hour
in an area in which the posted speed limit was 30 miles per hour. 1d. 30. Caldwell also observed the
truck traveling well over the posted speed limit asit passed the officers. 1d. §31. Thevehidedowed only
dightly asit passed Gerrish's cruiser, which was parked on the sde of the road, and then accelerated up
Sawyer Street, a which time Gerrish estimated its speed to be well over 50 miles per hour. 1d. § 32.
Gerrish got into his cruiser and attempted to catch up with thevehicle. 1d. 133. Helost sight of the pickup
truck briefly asit crested ahill but caught up with it at the intersection of Sawyer Street and Mitchell Road
and activated hisbluelights. Id. 34. Thevehicle did not immediately pull over, and when the right turn
sgnd did come on, it continued to travel some distance on Sawyer Street. 1d. 135, After about twenty
seconds, the vehicle finally pulled over and cameto acompletestop. 1d. 36.° Gerrish stopped Parker for

peeding, aroutine traffic violation. Plaintiff’s Additional SMF  7; Defendants Reply SMF 7. While

® In this and other instances, the defendants sometimes state that Parker’s arrest occurred on July 21, 2005; however,
underlying record materialsindicate it occurred on July 20, 2005. See, e.g., Deposition of Stephen Parker (“ Parker Dep.”),
attached to Defendants’ SMF, at 19.

® Parker states that when he realized he was being pulled over, he activated his right blinker and pulled to the side of the
road. Plaintiff’s Additional SMF | 6; Parker Dep. at 100.

10



Gerrish had observed Parker driving at a high rate of speed, Parker was not driving in a reckless or
dangerous manner. 1d. 8.”

When Gerrish activated his emergency lights, his dashboard-mounted cruiser video system
activated and began recording events involving the driver, later identified as Parker, and SPPD officers.
Defendants SMF § 37; Plaintiff’s Opposing SMF ] 37. The audio portion of the recording is missng,
ether because the audio equipment was not functioning properly or was not turned on when the video
equipment began recording. 1d. 1 39.

While Caldwell was speaking to the resident at 331 Sawyer Street about the warrant, he heard
Gerrish on the radio indicating that he had stopped the vehicle. 1d. §40. Cadwell decided tojoin Gerrish
in case he needed assistance. 1d. 141. Gerrish approached the vehicle and spoke to Parker, explaining
why hehad stopped him. 1d. 142. Parker admitted having drivenfaster than 40 miles per hour but thought
the speed limit was 35 miles per hour. 1d. 143. While talking to Parker, Gerrish observed that Parker’s
eyes were red and glossy and could smdll the odor of intoxicants coming from the vehicle. 1d. § 44.
Gerrish asked Parker if he had had anything to drink, and Parker replied that he had had three or four
drinkswithin the last few hours. Id. 145. Parker produced hisregistration and an expired insurance card,
but Gerrish had to ask him three separate times to produce his driver’ slicense. 1d. 146. Parker reached
into the back seat and grabbed abackpack, telling Gerrish hekept hiswallet there. 1d. §47. When Parker
opened the bag, Gerrish observed a hadf-empty bottle of rum and some bottles of beer. 1d. At 7:51:40,
Gerrish asked Parker to step out of the vehicleto perform somefield sobriety tests. 1d. 148, 52. Parker

complied. Pantiff’s Additional SMF  13; Defendants Reply SMF 1 13.

"My recitation incorporates the defendants’ qualification.

11



Parker was not redlly surprised that the officer had asked him to step out of the car to perform field
sobriety testsinasmuch as he had told the officer he had three or four mixed drinks. Defendants’ SMF |
50; Plaintiff’'s Opposing SMF {1 50. Gerrish asked Parker if he was taking any medications, and he
indicated he took medications for gout of the right foot; Parker can be seen on the video explaining thisto
Gerrish a gpproximately 7:51:58. 1d. 53. Parker told Gerrish that he took no other drugs and that his
gout medication did not affect histhinking. 1d. §154. Parker appeared anxiousand excited and at one point
told Gerrish he was only amile avay from home and asked him to “cut him abreak.” 1d. 55. Although
Parker isshorter than Gerrish, he waswearing ashirt with no deeves and gppeared to be alarge, muscular
and intoxicated man. Id. 1157, 168.

Gerrish asked Parker to perform anumber of field sobriety tests, and Parker complied. Plaintiff’'s
Additional SMF  14; Parker Dep. at 101.2 Beginning a 7:52:14, Gerrish performed the horizonta gaze
nystagmus (“HGN”) test. Defendants SMF 58; Plaintiff’ sOpposing SMF §58. He observed alack of
smooth pursuit in both of Parker’ seyes, aswell asademongtrated inability to follow Gerrish’ sdirectionsto
keep following the movement of his pen with Parker'seyes. 1d. From that test and other facts, Gerrish
concluded that Parker was impaired. Plaintiff’s Additiona SMF 116; Defendants Reply SMF  16.°
During Gerridh' sadminigration of thetest, Caldwell arrived asbackup. Defendants SMF 1 59; Hantiff's
Opposing SMF {1 59.

Gerrish then asked Parker to recite aportion of the a phabet and to count backward from sixty-nine

to fifty-three. 1d. §163. Parker informed Gerrish that he had graduated from high school and attended

8 The defendants deny paragraph 14, asserting that it is not supported by the citations given. See Defendants Reply
SMF §14. Their objectionsisoverruled asto that portion of paragraph 14 set forth above and otherwise sustained.
° My recitation incorporates the defendants’ qualification.



college, but hefailed to perform either the dphabet or numeric test satisfactorily. 1d. §] 64. Parker testified
that he believed he probably did poorly on thetests. Id. ] 65.

Parker was next asked to perform atest requiring him to stand on one leg and raise the other one
off theground. Plaintiff’sAdditional SMF §/19; Defendants Reply SMF 1119. At 7:54:45, Gerrish can be
seen on the video explaining the one-leg stand test to Parker. Defendants SMF ] 66; Plaintiff’ sOpposng
SMF 1166. Parker indicated that his right foot was “bad” because of gout and gestured toward that foot.
Id. Parker did indicate that there was nothing wrong with his left foot, so Gerrish explained that he should
lift his “bad” foot off the ground while standing with his weight on his good foot. Id. §67. Beginning a
7:54:50 Gerrish can be seen demondtrating the one-leg stand test for Parker. Id. §68. Hetold him he
could begin when he was ready. |d. When Gerrish asked Parker if he was going to perform the test,
Parker asked Gerrishto explainit dl over again. 1d. 71. At 7:55:36, Gerrish can be seen explaining and
demondtrating the test again, as requested. 1d. 172. When Gerrish asked Parker again to begin the test
when he was ready, Parker asked Gerrish to explain it athird time. 1d. {73. Parker dso continued to
divert his attention from Gerrish and focus on Caldwell, which is seen on the video a 7:56:00. Id. §74.%°
Parker turned to his left to look at Caldwell, who was making gestures that Parker found intimidating.
Plaintiff's Additiond SMF § 20; Defendants Reply SMF §20."* Cadwell was not in uniform, but was

dressed in plainclothes. 1d.9721. It was not until later that Parker was advised that Cadwell was a

 The plaintiff qualifies this statement, asserting that he glanced briefly in Caldwell’ s direction for about five seconds
beginning at 7:56:00. Plaintiff’s Opposing SMF { 74; DVD containing Stephen Parker Cruiser Video Footage (“DVD”),
Exh. 3 to Plaintiff’s Additional SMF, at 7:56:00-7:56:05.

" The defendants qualify paragraph 20, admitting that Parker turned to look at Caldwell but otherwise denying that the
statement is supported by the citations given. See Defendants' Reply SMF §20. Their objection is sustained asto the
plaintiff's assertion that Caldwell was making comments Parker found intimidating, see Paintiff’sAdditiona SMF 20, but
otherwise overruled.

13



plaindothed officer. Plaintiff’sAdditional SMF 22; Parker Dep. at 37.1 After glancing toward Caldwell,
Parker turned back toward Gerrish and stood with hisarms crossed in front of his chest ashe continued to
listen to ingtructions from Gerrish.  Plaintiff’ s Additiond SMF {1 23; Defendants Reply SMF §23.%2

When Gerrish got Parker’s attention again, at 7:56:06, he demondtrated the test yet agan.
Defendants SMF | 75; Flantiff’s Opposing SMF § 75. At that point, Gerrish both told Parker what he
needed to do inthetest and demongtrated it for him for approximately thirty seconds. 1d. §76. At 7:56:37,
Parker began his attempt to try to stand on one leg and keep hisbaance while holding hishandsat hisside,
asindructed and demongtrated. 1d. § 77.

During the one-leg- tand test, at 7:56:40, Gerrish’ ssupervisor, Bernard, who had been on patrol in
South Portland, arrived at the scene of the Parker traffic sop on his motorcycle. 1d. 1 78-79. After
watching Bernard drive past on hisway to turning around and returning, Parker turned his attention back to
Cadwell. Id. §80.* Parker failed the one-leg test miserably, hopping around on oneleg and then throwing
hishandsintheair. 1d. 83."> At 7:57:02 Parker showed hisfrustration by throwing hishandsupintheair
and gesturing. 1d. 1 85.%° Parker redlized that he had not performed the test as requested. Plaintiff’s
Additional SMIF 1/ 26; Defendants Reply SMF §26. At no point during thetimewhen Gerrish wastesting

him was Parker in any way acting in a threatening manner toward Gerrish. 1d. §27. Based upon thetests

2 The defendants purport to qualify this statement but effectively deny it, asserting that Gerrish explained to Parker
during the HGN test that Caldwell was a police officer. See Defendants’ Reply SMF §22. | view therecord in the light
most favorable to the plaintiff, as nonmovant.

3 The defendants qualify this statement, asserting that from 7:56:06 to 7:56:36 Parker can be seen talking and gesturing to
Gerrish, and from 7:56:36 to 7:56:37 he can be seen stomping his left foot up and down. See Defendants Reply SMF 1123.
Parker can be seen standing with his arms crossed — although he briefly puts them down then crosses them again—until
7:56:33, when he does begin gesturing while speaking to Gerrish. See DVD at 7:56:06-7:56:37.

¥ The plaintiff qualifies this statement, asserting that, at 7:56:46, he can be seen looking in Caldwell’s direction for
approximately two-and-a-half seconds. Plaintiff’s Opposing SMF 1 80; DVD at 7:56:46-7:59:49.

> The plaintiff qualifies this statement, asserting that he was able to hold hisleg up straight in the air for several seconds
beforelosing hisbalance. Plaintiff’s Opposing SMF 1 83; DVD at 7:56:50-7:57:00.

14



and Parker’ sadmissons, Gerrish had probable cause to arrest him for operating under theinfluence. 1d.
28. Therewas no need for Gerrish to conduct any further testing to establish probable cause for placing
Parker under arrest. 1d. 1 29.

Without any direction from Gerrish, Parker turned hisback to him, placed his hands on the back of
the vehide and said something to the effect, “Do what you got to.” Defendants SMF 9 86; Plantiff's
Opposing SMF 1 86. Parker testified that he put himself in the most defensdess position, like one seeson
tdevison. Plaintiff’s Additional SMF §31; Defendants Reply SMF §31.% Gerrish observed that Parker
seemed frustrated by hisinability to perform the one-leg-raise test. 1d. 32.*® Caldwell observed that it
appeared that Parker wanted to be arrested at that point. 1d. §34. For hispart, Parker expected that he
would be patted down, handcuffed and arrested. 1d. § 35. Instead of accepting his submisson and
arresting Parker, Caldwell ordered him to turn back around, saying something to the effect, “I'll tdl you
when to do that.” Plaintiff’s Additional SMF ] 37; Parker Dep. a 47. This command was echoed by
Gerrish. Plaintiff’ sAdditional SMF 38; Parker Dep. at 47.%° Parker complied and turned back around to
face Gerrish. Plaintiff’ sAdditiona SMF ] 39; Defendants Reply SMF 1139. Asheturned around, Parker
stuck hismiddle finger out and said something to Cadwdll to the effect, “1 don’t even know who the fuck
youare” Plaintiff’sAdditional SMF §40; Parker Dep. at 47-48.° Thesewerethefirst words Parker said

to Cddwel. Pantiff’s Additiona SMF §41; Defendants Reply SMF 1141. Gerrishthen told Parker not

18 My recitation incorporates the plaintiff’ s qualification.

" My recitation incorporates the defendants’ qualification.

18 My recitation incorporates the defendants’ qualification.

9 The defendants deny that Caldwell gave any such order, see Defendants’ Reply SMF f 37-38; however, | view the
cognizable evidence in the light most favorable to the plaintiff, as nonmovant.

® The defendants’ objection to this statement on the ground that it is unsupported in part by the citations given, see
Defendants’ Reply SMF 140, is overruled.
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to worry about Caldwell because he was dso apalice officer; Cddwel removed his badge from his shirt
and showed it to Parker. Id. 427

As he had done before turning to face histruck, Parker siood with hisarms crossed in front of his
chest. 1d. 143. Parker till had not been placed under arrest. Id. 44. Gerrish did not tell Parker to
uncrosshisarms. 1d. §45. Nothing about Parker’ scrossing of hisarms caused Gerrishto fear that Parker
posed arisk of imminent harmto him. 1d. §46.% Despite ordering Parker to turn back around after Parker
had aready submitted to arrest, Gerrish did not conduct any more field sobriety tests and merdly asked
Parker to rank his level of intoxication on ascale from onetoten. Id. §47. Parker said that he ranked
himsdf atwo. Id. 1487

Gerrish then gpproached Parker and grabbed hisleft arm, which was crossed over hisright amin
front of his chest, and moved to Parker’ s left, keeping his hand on Parker’ sleft arm. Plantiff’ sAdditiona
SMF §50; DVD at 7:57:22 to 7:57:23.%* At thesametime, Caldwell was ordering Parker to turn around
and put hishandsbehind hisback. Plaintiff’sAdditiond SMF 52; Defendants Reply SMF 152, Gerrish
then stepped backward as Cadwell approached from Parker’sleft. 1d. §53. Gerrish dso ordered Parker

to turn around and put his hands behind hisback. 1d. §54. Parker unfolded his arms and began to turn

2 The defendants qualify this statement, see Defendants Reply SMF {41; however, their qualification isat oddswith the
plaintiff’s cognizable evidence, which | accept for purposes of summary judgment.

% My recitation incorporates the defendants’ qualification.

% | omit the plaintiff’s further statement that, as Gerrish acknowledges, this question was completely unnecessary and
irrelevant to establish probable cause for arrest, see Plaintiff’s Additional SMF 49, sustaining the defendants’ objection
that this statement setsforth alegal conclusion rather than afact and isin any event unsupported by the citation given,
see Defendants’ Reply SMF 1149; Deposition of Kevin S. Gerrish (“Gerrish Dep.”), Exh. 4 to Gideon Aff., at 47.

% overrule the defendants’ objection to this statement on the ground that it is not supported by the DV D citation given.
See Defendants’ Reply SMF 1 50. While, as the defendants point out, the original statement asserted that Gerrish
grabbed Parker’ sright arm, see Plaintiff’s Additional SMF {50, but the DV D showsthat he grabbed Parker’ sleft arm, see
Defendants' Reply SMF 50; DVD at 7:52:22 to 7:57:23, the statement is supported but for the mistake about which arm
was grabbed. Accordingly, | have simply corrected the underlying statement. | omit the plaintiff’ sfurther statement that
Gerrish told him to uncross his arms, see Plaintiff’s Additional SMF {51, sustaining the defendants’ objectionthat itis

unsupported by the citation provided, see Defendants’ Reply SMF [ 51.
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around. Plantiff's Additional SMF § 55; DVD at 7:57:27. At the same time, Gerrish removed his
handcuffs and Taser from hisbet and held the handcuffsin hisleft hand and the Taser inhisright. Plaintiff’s
Additiond SMF §56; DVD a 7:57:27.
Gerrish pointed the Taser at Parker, but Parker did not seeit because hishead was aready turned.
Plaintiff’s Additionad SMF §57; DVD a 7:57:29.% Cadwell was standing severa feet from Parker.
Pantiff’sAdditiond SMF §58; Defendants Reply SMF 58. Cddwel had hishandsin hispockets. Id.
Parker complied with the officers' ordersand turned around. Plaintiff’s Additiond SMF §59; Parker Dep.
at 53, 103" Gerrish handed his handcuffs to Cadwell. Plaintiff’s Additiona SMF 1 60; Defendants
Reply SMF §60. At this point, Cadwel still had hishandsin hispockets. Id. 162. Parker expected that
hewould be arrested. 1d. 163.2 Hedid place hishands behind hisback, but only after making adramatic
gesture and grabbing hisright wrist with hisleft hand and holding on very tightly. Defendants SMF 118;
Plaintiff’'s Opposing SMF § 1182 By putting his hands in this position, Parker effectively prevented
Cddwell from being able to place the handcuffs on both wrists. Defendants SMF 9] 119; Affidavit of

Jeffrey Cadwell (“Cadwdl Aff.”), attached to Defendants SMF, 18.%° Parker isalarge, muscular man, 5

% The defendants object that paragraph 56 does not contain afact but rather sets forth counsel’ s legal theories, argument
and characterization of the evidence. See Defendants’ Reply SMF 56. | sustain the objection to the extent of removing
the word “calmly” and otherwise deny it. See Plaintiff’s Additional SMF 1 56.

% The defendants deny this statement, see Defendants’ Reply SMF 57; however, | view the cognizable evidencein the
light most favorable to the plaintiff, as nonmovant.

| omit the plaintiff’ s further statement that he turned around “to submit to arrest asecond time{,]” Plaintiff’s Additional
SMF 159, sustaining the defendants’ objection that this characterization is not supported by the record citation given,
see Defendants’ Reply SMF 1 59.

% My recitation includes the defendants’ qualification.

® The plaintiff qualifies this statement, asserting, inter alia, that he complied with the request of Caldwell and Gerrish to
turn around and placed his hands behind his back. See Plaintiff’s Opposing SMF 1 118; Parker Dep. at 53, 57; Gerrish
Dep. at 58-59.

¥ The plaintiff purports to deny this statement; however, while his statement explains that he did not intend to prevent
the handcuffing, it does not controvert that his hand position did effectively prevent it. See Plaintiff’sOpposing SMF |
119.
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feet 8inchestall and weighing 220 pounds, andislarger than Cadwell. Defendants SMF §148; Caldwell
Aff. 19; Parker Dep. a 5.

Googins agreed that Parker complied with the request to place hishandsbehind hisback. Plaintiff’s
Additional SMF 1§ 65; Deposition of Edward J. Googins (“Googins Dep.”), Exh. 3to Gideon Aff., at 67.%
When Parker wastold to put his hands behind his back, he was not given any specific ingtructionson how
to hold hishands. Plaintiff’s Additiona SMF 66; Parker Dep. at 54. He put hishands as close together
as he could, knowing that Caldwell was handcuffing him. Plaintiff’ s Additiond SMF ] 66; Parker Dep. at
56-57. He cdlagped his hands together behind his back because he wanted it to be clear that he had no
intention to use his hands in any threatening manner. Plaintiff’s Additiona SMF ] 66; Parker Dep. at 53,
57.% When law-enforcement officersinstruct subjectsto placetheir handsbehind their backswithout more
specific directions, subjects do not dways put their handsin the same place. Plaintiff’s Additiond SMF
68; Defendants Reply SMF {68. It isthe police officer, not the subject, who isknowledgeabl e about how
the hands need to be positioned in order to apply handcuffs. 1d.** It was not unreasonable for Parker to
place his hands behind his back in the manner that he did, with his right wrist in hisleft hand. Id. §69.%*

At 7:57:35 Bernard, also pointing his Taser at Parker, approached from across the street on
Gerrigh's left to provide additiond assstance if needed. Defendants SMF 9] 115; Paintiff’'s Opposing

SMF §115. Had Bernard believed that Parker posed an imminent risk to the other officershewould have

3| omit the defendants’ characterization of Parker as“quite a bit larger than” Caldwell, see Defendants SMF {148, which
the plaintiff denies, see Plaintiff’s Opposing SMF 1 148.

¥ The defendants deny this statement, see Defendants’ Reply SMF {65; however, | view the cognizable evidencein the
light most favorable to the plaintiff, as nonmovant.

¥ The defendants object that paragraph 66 is not supported by the citations given. See Defendants’ Reply SMF 1 66.
The objection is overruled as to those portions of paragraph 66 set forth above and otherwise sustained.

¥ My recitation incorporates the defendants’ qualification.

% The defendants qualify this statement, asserting that Parker testified that he reached around and grabbed one hand
with the other in order to lock his hands behind his back. See Defendants' Reply SMF 1 69; Parker Dep. at 53.
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run, not walked, to the scene. Plaintiff’s Additional SMF ] 74; Defendants Reply SMF [ 74. At 7:57:37
Caddwell began to gpply the handcuff to Parker’s left wrist, completing that within a couple of seconds.
Defendants SMF 1 122; Flaintiff’s Opposing SMF 1 122. Parker felt the handcuff dip onto hisleft wridt.
Plantiff’sAdditiond SMF § 71; Defendants Reply SMF 71, At 7:57:39 Cddwell attempted to complete
the handcuffing by having Parker release hisgrip on hisright wrist and dlow it to be placed in aposition to
be handcuffed. Defendants SMF 1 124; Plaintiff’s Opposing SMF § 124. Cadwell ingtructed Parker to
relax his hands. Plaintiff's Additiona SMF | 75; Defendants Reply SMF { 75. At the same time,
Cadwell was pulling Parker’ s hands apart. 1d. §76.%

Cadwell acknowledgesthat Parker relaxed hisright hand asrequested. Plantiff’ sAdditiond SMF
11 77; Deposition of Jeffrey Cddwell (“Caddwell Dep.”), Exh. 5 to Gideon Aff., at 23. While Parker does
not recdl voluntarily releasing hishands, he doesrecdl that hedid not resst Cddwdl. Plantiff’sAdditiond
SMF ] 77; Parker Dep. at 56-57. " Cadwell states that as Parker’ s right hand released, hisright arm
began to moveforward “in amanner that | thought he could swing around and hit me.” Plantiff’ sAdditiond
SMF ] 78; Defendants Reply SMF 78.% Totheextent that Parker’ sright arm moved at dll, it moved at
most a couple of inches, and such movement was consistent with Caldwell’ s request that Parker relax his

hands coupled with Caldwell pulling Parker’s hands apart. 1d. 80.% It isnot unusua for apolice officer

% | omit the balance of paragraph 76, see Plaintiff’s Additional SMF { 76, sustaining the defendants’ objection that it is
not supported by the citation given, see Defendants’ Reply SMF  76.

% The defendants object that paragraph 77 contains argument, counsel’s legal conclusionsand isnot a“fact” within the
meaning of Loca Rule 56(f). See Defendants' Reply SMF §77. The objectionisoverruled. | have set forth so much of

paragraph 77 asis supported by the citations given.

% | omit Plaintiff’s Additional SMF { 79 (asserting that Caldwell’s testimony is belied by the videotape evidence),

sustaining the defendants’ objection that this statement consists of argument rather than fact. See Defendants’ Reply
SMF 1 79.

¥ The defendants qualify this statement, asserting that Caldwell’ s full testimony was that the moving of Parker’s hand
forward a couple of inches amounted to athreat of assault against him in that situation. Defendants’ Reply SMF ] 80;

Caldwell Dep. at 23-24.
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to haveto move asubject’ shandsin order to position them properly to get theminto handeuffs. 1d. §81.%°

Gerrish began to extend his arms forward with the Taser. Flantiff’s Additiond SMF  85;
Defendants Reply SMF 85 Parker felt Cadwel pull his hands spart and twist his right wrist in a
counterclockwise direction. 1d. 186. Gerrishthen shot Parker withthe Taser. Plaintiff’s Additional SMF
1187; Parker Dep. at 56-57.* Prior to being shot with the Taser, Parker received no warningsthat hewas
about to be shot and did not observe the Taser gun pointed at him. Plaintiff’s Additional SMF 1 88-89;
Parker Dep. at 110.* In fact, it was not until some time later that Parker learned he had been Tased.
Plaintiff’s Additional SMF 1 90; Parker Dep. a 57.*

When Parker was struck with the Taser probes, he spun to hisright and went down to the ground.
Defendants SMF | 145; Fantiff’ s Opposing SMF 1 145. Cadwell went to the ground with Parker, and
Bernard asssted him in findly completing Parker’ s handcuffing. 1d. 91 150. While on the ground, Parker

was told numerous timesto stop resisting. Defendants SMF ] 149; Affidavit of Kevin Gerrish (“Gerrish

“ The defendants qualify this statement, asserting that (i) Googins further testified that having to pull someone’s hands
apart who has a hand locked around hiswristismore unusual, and (ii) Caldwell further testified that he never saw anyone
put his hands together in the manner Parker had. Defendants’ Reply SMF 1 81; Googins Dep. at 68; Caldwell Dep. at 22.
1| omit paragraphs 83 and 84 of the Plaintiff’s Additional SMF, in which the plaintiff attempts to use the DVD to refute
certain of the defendants’ assertions. See Plaintiff’s Additional SMF 11 83-84. The plaintiff states that the videotape
does not show the movement of Parker’s right shoulder and arm claimed by Gerrish. Seeid. §83. However, given the
angle at which the video footage was shot, the plaintiff’ sarm and shoulder are not clearly visible, and it isvery difficult to
discern what sort of shoulder and arm movement was made, let alone how Gerrish would have perceived any such
movement. See DVD at 7:57:44. The plaintiff also statesthat Caldwell’ stestimony that Parker pulled him off balanceis
inconsistent with the videotape evidence. See Plaintiff’s Additional SMF 84. Again, it isdifficult to tel from watching
the DVD. Caldwell does step backward as heisin the midst of trying to handcuff Parker, but it is not clear why. SeeDVD
a 7:57:44.

“2| omit the second sentence of paragraph 87, see Plaintiff’s Additional SMF {87, sustaining the defendants’ objection
that it does not fairly characterize the underlying testimony, see Defendants' Reply SMF 1 87.

* The defendants deny these statements, see Defendants’ Reply SMF 1 88-89; however, | view the cognizable evidence
in the light most favorable to the plaintiff, as nonmovant.

“ The defendants deny this statement, see Defendants’ Reply SMF 90; however, | view the cognizable evidence in the
light most favorable to the plaintiff, as nonmovant.
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Aff."), attached to Defendants SMF, § 9.* Parker received only one five-second discharge from the
Taser when it was deployed, which incagpacitated him during that period of time. Defendants SMF §/152;
Paintiff’s Opposng SMF § 152. Parker could not bresthe and lost control of his muscles. Plantiff’s
Additional SMIF 1 122; Parker Dep. at 59.* He struck his left elbow, and his left arm and knee werein
pain. Plantiff’sAdditional SVIF §123; Defendants Reply SMF 11123, Hefdt hisarmsbeing pulled back
and his head being forced down to the ground and stepped on by an officer’ sboot. Id. §124.*” Hefdt his
shoulders being pulled backward and experienced immediate painin them. 1d. §125. Onceagain, hefelt
his face being pressed forcefully into the ground and tasted blood in his mouth. 1d. 126. After Parker
was Tased and was lying on the ground, he began cdling Cddwel names, including “bad fuck” and
“motherfucker.” 1d. §127. Parker had not called Cadwell those names before being Tased. 1d. 1128.
Parker continued to swear and yell at the officers and spit on the ground near them. Defendants SMF |
155; Gerrish Aff. 9.
Parker had asmall dbrasion on hisleft knee and ebow from where he hit the ground. Defendants

SMF § 153; Plaintiff’'s Opposing SMF § 153.*°  Pursuant to SPPD policy, a rescue unit was caled to

“*| omit the balance of paragraph 149, which the plaintiff denies and which is not supported by the citation given. See
Plaintiff’s Opposing SMF 1 149.

“ The defendants deny this statement, see Defendants’ Reply SMF {1 122; however, | view the cognizable evidencein the
light most favorable to the plaintiff, as nonmovant.

" The defendants qualify this statement, asserting that Bernard used his knee, not his boot, to keep Parker’s head down
to prevent him from spitting at the officers. See Defendants’ Reply SMF ] 124; Affidavit of Todd Bemard (“Bernard
Aff.") attached to Defendants’' SMF, 6.

“8 The plaintiff purports to deny this statement, but his assertions do not controvert it. See Plaintiff’s Opposing SMF
91 155.

| omit the plaintiff’s statement that he tore his rotator cuff and is disabled as aresult of being shot by the Taser, see
Plaintiff’s Additional SMF { 3, sustaining the defendants’ objection that the plaintiff cannot offer lay opinion asto the
nature of suchinjuries, see Defendants' Reply SMF ] 3; see also, e.g., Dowev. National R.R. Passenger Corp.,No.01C
5808, 2004 WL 887410, at *11 (N.D. Ill. Apr. 26, 2004) (granting request “to bar lay opinions regarding the nature and
extent of injuries suffered by the plaintiffs’); McGary v. Frausto, No. 99 C 7132, 2002 WL 1182331, a*2 (N.D. Ill. June4,
2002) (granting motion to bar plaintiffs from giving lay opinion testimony concerning their medical condition andinjuries);
compare, e.g., Batiste v. City of Beaumont, 426 F. Supp.2d 395, 403 (E.D. Tex. 2006) (“[A] lay person is competent to
(continued on next page)
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evauate Parker after the Taser had been used againgt him. 1d. 160. While the rescue was en route,
Gerrish removed the Taser prongs from Parker’ sbody. 1d. 161. In Parker’ svehicle, Gerrish found rum
and bottles of beer aswedl asapartly full plastic cup of cold beer inthe door on the passenger’sside. 1d.
162. Inview of complaints made by Parker, the rescue crew advised Gerrish that it would transport Parker
to the hospitd. 1d. §163. Gerrish rodewith Parker as he wastransported to the hospital without incident.
Id. 11164. A blood samplewastaken at the hospital for blood/a cohal testing, which was measured at .19,
more than twice thelegd limit. 1d. 165.%

Parker wasnot carrying wegpons of any sort. Plaintiff’ s Additional SMF §]95; Defendants Reply
SMF 1 95.°" Parker had no previous history of assaulting a police officer. I1d. 196. Indeed, he had no
prior convictionsfor any assault-related crimind offense. 1d. 97. Law-enforcement officersregularly find

themselves subjected to verba insults, and they understand that dedling with such insultsis part of thejob.

testify concerning physical injuries and conditions that are susceptible to observation by an ordinary person. Burns,
bruises and topical lacerations are not of the character asto require skilled and professional persons to determine the
cause and extent thereof.”) (citations omitted).

* The defendantstell adivergent story of Parker’s encounter with South Portland officers, particularly with regard to the
critical few minutesleading up to the firing of the Taser. For example, the defendants assert that (i) Parker’ s demeanor
became increasingly hostile, aggressive and defiant, particularly toward Caldwell, see, e.g., Defendants SMF 11184, 116,
133, (i) Parker refused Gerrish’s order to uncross his arms and place them behind his back for handcuffing, seeid. {95,
(iii) Parker then actively resisted Gerrish’ s effortsto pull his arms down so he could handcuff him, pushing out his chest
and tightening his arm muscles, seeid. 96, (iv) both Caldwell and Gerrish anticipated a physical struggletoinduceParker
to submit to handcuffing, seeid. 1 100-01, (v) Gerrish warned Parker more than once to stop resisting or he would be
Tased, seeid. 11108, 126, (vi) when Caldwell finally managed to pry Parker’s hands apart to apply the second handcuff,
Parker immediately tried to pull hisright hand away from Caldwell’ s grasp and to hisfront as Caldwell struggled to hold
ontoit, seeid. 1130, (vii) Caldwell was concerned that Parker might try to strike him and could use the dangling handcuff
as aweapon, seeid. 11130-32, and (viii) Gerrish observed Parker pulling Cadwell off balance and also was concerned for
Cadwell’ s safety, as aresult of which he fired his Taser at Parker, seeid. 11134-42. | have omitted al statements of the
defendants that are inconsistent with the plaintiff’s cognizable version of events. Whileitis, of course, impossible to
directly controvert various defendants’ statements concerning their subjective frame of mind, the plaintiff adduces
sufficient cognizable evidence to raise a genuine issue of material fact whether those defendants did in fact harbor the
stated fears or whether any such stated fears would have been objectively reasonable in the circumstances (as the
plaintiff recounts them).

*! The defendants qualify this statement, asserting that from the point Parker had a handcuff dangling from his left wrist,
he could have used it as aweapon against Caldwell. See Defendants’ Reply SMF 1 95; Caldwell Aff. 8.



Id. 199. Although Bernard had his Taser drawn, hedid not seeany need tofireit. Id. 1100.% If Bernard
had felt that Parker posed animminent risk of harm to any of the officers, hewould havefired hisTaser. Id.
1 101

At the time Parker was shot with the Taser, he was surrounded by three made officers. Plantiff’s
Additiona SMF  102; Parker Dep. at 104-05.>* Gerrish was both taller and heavier than Parker.
Plaintiff’s Additional SMF  103; Defendants Reply SMF 103> Prior to being shot with the Taser,
Parker was not resisting arrest in any way. Plaintiff’s Additional SMF §104; Parker Dep. & 57.°> At no
point did Parker raise a hand to any of the officers or strike at them. Plaintiff’s Additional SMF ] 105;
Defendants Reply SMF §1105. At no point did Parker kick any officer. Id. § 106. At no point did Parker
do anything physicaly provocative toward any of the officers. Plaintiff’s Additiond SMF ] 107; Parker
Dep. at 104.%° At no point did Parker attempt to assault any of the officers. Plaintiff’s Additiond SMF
108; Defendants Reply SMF 1 108.>” At no point did Parker atempt to fl