UNITED STATESDISTRICT COURT

DISTRICT OF MAINE
UNITED STATES OF AMERICA
V. Criminal No. 06-94-P-S
DAVID JACKSON,

Defendant

RECOMMENDED DECISION ON MOTION TO SUPPRESS

David Jackson, charged with possession of two firearms by afdonin violaion of 18 U.S.C. 88
922(g)(1) and 924(e), Indictment (Docket No. 1), moves to suppress evidence obtained and statements
made on July 13, 2004, theday hewas arrested on thischarge. Anevidentiary hearingwasheld beforeme
on April 17 and 26, 2007 a which the defendant appeared with counsd. | now recommend that the
following findings of fact be adopted and that the motion be granted in limited part.

|. Proposed Findings of Fact

On July 13, 2004 Michael Lacombe, a Lewiston, Maine palice officer, responded to acal from
Mark Hoener a 188 Russdll Street in Lewiston who reported that an RG twenty-two caliber pistol had
recently been stolen from that address. Hoener blamed his stepson, Tyler Mancuso. Trevor Campbell,
now a detective with the Lewiston Police Department and then a member of the Centrd Maine Violent
Crimes Task Force and cross-deputized as a United States Marsha, joined Lacombe in response to his
request for assistance. Campbell spoke to Mancuso, who reported that he had traded the gun for $100

worth of crack cocaine from ablack male known as * Scooby” who was wearing dreadlocks and ablack



do-rag, an orange shirt and gold chains. Campbell knew that ablack man known as Scooby was David
Jackson, the defendant in this case, because he had dedlt with him previoudy severd times. Heknew of no
other person called Scooby in the Lewiston- Auburn areaand the description given by Mancuso matched
the defendant.

Campbdl ran a crimind history check on the defendant and caled to confirm that he was on
probation. He spoke with the defendant’ s probation officer, Pauline Gudas, whorelated that permisson to
search his resdence was a condition of the defendant’s probation. She knew that the defendant was
resding at the 209 Ash Street gpartment of PamelaBelanger and that he was on probation after arobbery
conviction Campbell learned that the defendant had enough qudifying convictionsto make hispossesson
of the firearm a federd case. Lacombe, Gudas, Campbell, Deputy United States Marsha Christopher
Clifford (Campbdl’s partner) (“Clifford”), officers Wayne Clifford, Michad Lacombe, Jane Huffman and
Robert Ullrich, and perhaps another Lewiston palice officer, then went to 209 Ash Street.  All but
Campbell, Gudasand Clifford werein uniform. Camphbell told the other officersthat the defendant might be
armed and dangerous, they did not talk about the possibility that this might be afederd case.

Defendant’ s Exhibit B isaphotograph of thelanding and stair case leading to the third floor halway
at 209 Ash Street. Defendant’ s Exhibit C is a photograph of the top of that halway just to the left of the
Belanger apartment. Defendant’ s Exhibit D is a photograph of the door to the apartment. Defendant’s
Exhibit E is a photograph of the same dor and a portion of the hdlway to the right of the door.
Defendant’ s Exhibit Fisaphotograph of the continuation of the halway toitsend. Defendant’ s Exhibit Gis
another photograph depicting the end of the hdlway and the lack of anexit past the door to the Blanger
gpartment. Defendant’s Exhibit O is avideo on CD of the areas shown in Defendant’s Exhibits B-G.

Defendant’s Exhibit A isafloor plan of the Belanger gpartment.



Upon arriving at the third floor of 209 Ash Street, Campbell knocked on the door of the Belanger
gpartment. Gudas was with him and the other officers were behind them on the landing at the top of the
staircase and onthe staircaseitsdf. Belanger answered the door and Campbel | saw the defendant sanding
behind her wearing clothing that matched the description given by Mancuso. He asked the defendant to
step out into the halway, and the defendant complied.  The defendant stood wherea child seat is depicted
in Defendant’ s Exhibit F, with Campbel| next to him nearer the gpartment door and Gudas behind him.

The defendant agreed to dlow Campbell to pat him down. Campbell did so and found afolding
knifein the defendant’ sleft pocket. Campbdl| told the defendant that he wasinvestigating acomplaint of a
golen firearm and asked if the defendant wasinvolved. Camphbell described what he knew about the gun,
including what Mancuso had said. The defendant said that he knew where the gun was and if Campbell
gave him one or two hours hemight beableto getit. Campbel’ simmediate reaction wasthat that was not
going to happen because the defendant was afelon involved with afirearm and Campbel | was not going to
let him retrieve the gun by himsdf. He spedificdly told the defendant, “You cannot go done” The
defendant did not offer to take any of the officersto get the gun.

In part to give the defendant time to think about possibly cooperating with the investigation,
Campbell then went into the apartment with Gudas,* leaving the defendant in the hallway. Campbell asked
Belanger if they could search the gpartment and she gave ord and written permission for the search.
Government Exhibit 1 is the written permission forny; it isaso Defendant’ s Exhibit P. Camphbell then went

back into the hallway and advised the defendant that he had consent to search the apartment. He did not

! Gudastestified that she went into the apartment by herself before Campbell patted the defendant down. Thisdifference
in the testimony has no effect on my recommended decision.



direct any questions to the defendant. The defendant then volunteered that he had lied and thet the guns
wereingde a cered box in the apartment’ s refrigerator.

Campbell went to the refrigerator and found a Fruity Pebbles box on the bottom shelf which
contained two fireermswrapped in plagtic with ammunition for each. One of the gunswasthe onethat had
been stolen from Hoener. Gudas believesthat other rooms of the apartment were searched before the guns
were found. The defendant was then arrested for violation of his probation based on his possession of
golenfirearms. At some point hewastaken into the living room of the gpartment, where Gudas spoke with
him. She explained why shewasthere and talked about an earlier motion to revoke his probation that she
had filed dueto an arrest for operating under theinfluence of drugsor dcohol. The defendant wasquiet and
did not appear to be agitated, afraid or upset. Gudas asked the defendant why he needed afirearm, and he
replied that he needed it for protection. Gudasthen went into the apartment’ skitchen. Defendant’ s Exhibit
L is Gudas s notes from thisincident. The defendant was taken to the L ewiston Police Department by an
officer in amarked cruiser.

In an interview room at the Lewiston Police Department that was from seven feet by sevenfeet to
ten by twelve feet in 9ze, Campbell read the defendant his Miranda rights. Government Exhibit 2 isthe
form dgned by the defendant, waiving those rights, the same document is dso Defendant’s Exhibit 1.
Campbel| then asked the defendant specific questions about the olen gun. The defendant identified athird
person who had facilitated the dedl, stated that the gun was exchanged for money, not crack cocaine, and
stated that he wanted the gun because he had heard on the Street that he was being threatened. He stated
that he had the second gun for a collection and that he did not know the guns were stolen.

The following stipulations were entered into evidence as Defendant’ s Exhibit V: Lewiston police

officer Wayne Clifford was on duty on July 13, 2004; he went to 209 Ash Street that day in support of



other officers;, he remembers only being at the top of the sairs; and he no longer recdls any actions or
conversations that may have occurred a the time.

Before Christopher Clifford went to 209 Ash Street on July 13, 2004 he had never met the
defendant or been to that address. He did not spesk with the defendant himself that day. Hewas present
while Campbell described for the defendant the evidence he had about the stolen firearm. He does not
recall Campbell or any other officer telling the defendant what pendtiesthe defendant faced in federa court
or that hemight bean armed career crimind. Cliffordtetified at the hearing that hedoes not believethat he
made a telephone call that day from 209 Ash Street, but that, if hedid, hedid not pull out hiscdll phonein
front of the defendant. He made clear that if he wanted to speak to the prosecutor he would not have done
that in front of the defendant because he would not have wanted thedefendant to hear what he was saying;
he would have gone to an outsde landing to make such acal. He denied threatening to cdl the United
States Attorney’s office in front of the defendant. He did go into the apartment when the defendant did,
after the defendant was handcuffed, but he did not participate in the search. He did not know at thetime
whether the defendant qualified as an armed career crimind. He heard Campbell say that he had consent to
search the gpartment when he came out of the gpartment. He was in the interview room at the Lewiston
Police Department with Campbell and the defendant and witnessed the defendant being asked to sign the

Miranda waiver form before he was asked any questions whatsoever.?

2 Clifford testified as arebuttal witness. | credit all of Clifford’ stestimony. Thus, where his testimony conflicts with that
of the defendant, who testified only after the government had rested without calling Clifford to testify, | credit Clifford’s
testimony rather than that of the defendant. Where the defendant’ s testimony conflicts with that of Campbell, | find
Campbell’ s testimony to be credible. Specifically, the defendant offered thefollowing testimony which conflicted or could
be interpreted to conflict with that of Campbell or Clifford: (i) when Campbell found the folding knife in the defendant’s
pocket, someone said that the defendant was in possession of a conceal ed weapon; (ii) Campbell asked the defendant if
there were any weapons in the apartment and the defendant said there were none; (iii) Campbell said that if the defendant
told him where the gun was Campbell would ask the prosecutor to be lenient with him; (iv) after Campbell went into the
apartment, Clifford told the defendant that he was looking at 20 to 25 yearsin jail with hislengthy criminal record; (v)
(continued on next page)



Clifford identified Government Exhibit 7 asaprintout of eventsinvolving the defendant asrecorded
by Lewiston Police Department digpatchers. It shows that the defendant arrived at the police station at
10:29 am. Hesgned theMirandawaiver at 10:35am. Government Exh. 2. At 11:25 am. the defendant
was taken to the Androscoggin County Jall. Government Exh. 7. Government Exhibit 8 is the
Androscoggin Sheriff’ s Department detainee report indicating that the defendant arrived a thejail at 11:53
am.

Il. Discussion

No warnings congstent with Miranda v. Arizona, 384 U.S. 436, 444 (1966), were given to the
defendant until he had been trangported to the police station. Miranda “forbids coercion” in obtaining
incriminaing information from a defendant. [1linoisv. Perkins, 496 U.S. 292, 297 (1990). In order for a
defendant’ s statements to be suppressed because such warningswere not given, the defendant must have
been in custody at the time he made the statements and the statements must have been madein responseto
interrogation. Rhode Iland v. Innis, 446 U.S. 291, 300-01 (1980). “The decisveissuein the custody
inquiry iswhether therewas aforma arrest or restraint on freedom of movement of the degree associated
withaformd arrest.” United Statesv. Jones, 187 F.3d 210, 217-18 (1t Cir. 1999) (citation and interna

quotation marks omitted). “For Miranda purposes, interrogation is express questioning or its functiona

Clifford told the defendant that he was going to be an armed career criminal and that “the feds” would pick up hiscase
(vi) Clifford told the defendant that he wastired of “the BS,” pulled out a cell phone and said that he would call “Darcie,”
whom the defendant assumed to be the prosecutor, and tell her that the defendant was not being cooperative if the
defendant did not tell Clifford where the gun was within the next two minutes; (vii) the defendant was scared because
Clifford “threatened” to “throw the book at” him, so hetold Clifford where the gunswere just as Campbell came out of the
apartment; (viii) the defendant was questioned at the L ewiston police station before the signed the Mirandawaver fam,
not after; and (ix) he knew he was under arrest at some point while hewas out in the hallway because his probation officer
was there and “the officer had me against the wall,” even though no one said he was under arrest due to his possession
of aconcealed weapon after Campbell found the knife and he was not handcuffed until after the gunswere found. None
of these factual assertions are mentioned in the defendants’ 20-page motion to suppress.



equivdent.” United States v. Genao, 281 F.3d 305, 310 (1st Cir. 2002) (citation and interna quotation
marks omitted).

The defendant contends that he wasin custody on July 13, 2004 from the moment he“wasfound
in possession of a concealed weapon, aknife,” because he believed that he had violated the terms of his
probation by carrying the knife and “ redlized the police had found [him] in violation of Maine State Law.”
Defendant David Jackson's Motion to Suppress Statements and Physica Evidence, etc. (“Motion”)
(Docket No. 23) a 7. He dso notesthat “the now surrounding police let [him] know” that he had been
identified as the person who purchased the stolen firearm, aong with the other information they had about
thegun. Id. at 8. Findly, herdieson Campbdl’ srefusal to dlow him to leave done fter he offered to try
to retrievethegun. Id. at 8-9.

At the conclusion of the hearing, during closng arguments, the government conceded that the
defendant was not free to leave when he madethe offer to try to retrieve the gun or when hetold Campbell
that the guns were in the refrigerator, but the defendant takes nothing from this because | conclude that
neither gatement was the result of interrogation. Informing asuspect of the evidence gained to date by law
enforcement in the investigation of aparticular crimeand of the potentid charges againgt the suspect do not
condtitute interrogation for purposes of Miranda. See Genao, 281 F.3d at 308, 310-11 (showing
defendant items sai zed from his gpartment and saying “We ve got aproblem here’ not functiona equivdent
of questioning); United States v. Conley, 156 F.3d 78, 81, 83 (1<t Cir. 1998) (recita of evidence by
officer and hisobservations on its strength did not congtitute interrogation). Campbel | testified, credibly, thet
he only informed the defendant of the evidence he had obtained concerning the stolen gun before the
defendant offered to try to retrieve the gun if given one or two hourson hisown. None of the other officers

caled to testify by the defendant remembered Camphbell asking the defendant where the gun was or any



other particular question.® The defendant testified that Campbell asked him to tell Campbell wherethegun
was before he went into the apartment, but for the reasons discussedinfra | rgect that testimony. Thereis
no evidence of coercion before the defendant made the offer. That statement should not be suppressed.
With respect to the defendant’ slater statement that the gunswerein therefrigerator, he offers(i) hs
own testimony to the effect that Clifford “threstened” him while Campbel was in the gpartment; (i) a
gatement in Officer Lacombe's report that * upon subsequent interview, Jackson admitted that he had
received the solen gun in question from Mancuso the night prior . . . . Jackson advised the hewaskeeping
the gun in a box in the refrigerator in the apartment. Consent was given to search the gpartment[,]”
Defendant’ s Exhibit K1; and (iii) Gudas stestimony suggesting that the apartment was searched before
Campbe | went out into the hdlway and informed those present that he had consent to search the gpartment.
Motion at 10-11 and oral argument. Clifford testified that he did not spesk to the defendant while
Campbd| was insde the gpartment. None of the other officers who testified supported the defendant’s
testimony on this point. | rgect the defendant’s testimony, offered by an individua with consderable
experience with the crimind justice sysemonly after it became clear that Clifford was not going to testify in
the government’ s case-in-chief and not mentioned & al in the defendant’ s 20- page motion, that Clifford
“wanted to know where the gun was,” told the defendant that hewas*looking a 20to 25 years’ given his
crimina record, told the defendant that he was going to be designated an armed career crimind and that

federd authorities would pick up the case, and said that he would cdl “Darcie’ and tdl her that the

% Indeed, only Lacombetestified that any questions were asked of the defendant at all, and he testified that more than one
officer asked questions of the defendant but could not say exactly what questions were asked or how they were
presented. He also testified that the defendant’ s statement about the location of the guns was not made in response to
any specific question.



defendant was not being cooperativeif the defendant did not tel him wherethe gun waswithin the next two
minutes

Without the defendant’ stestimony, heisleft with Lacombe sreport and the inference drawn from
Gudas s testimony. Lacombe testified that he customarily recorded eventsin hisreportsin chronologica
order, but he aso testified that he did not recall whether the defendant was asked a any time at 209 Ash
Street where the gun was and that when the defendant gave the informeation about thelocation of thegunshe
did not do s0 in response to any specific question from Campbell. The report, if read grictly in
chronologica order, satesthat the defendant “ admitted that he had received the stolen gunin question from
Mancuso the night prior and he gave Mancuso $100.00 for the gun” before he stated that the gunswerein
the refrigerator. Defendant’s Exhibit K1. No other testimony or evidence so much as suggests that the
defendant made any admission about the transaction with Mancuso while he was at 209 Ash Street. So
read, the report aso records that consent to search the gpartment was given only after the defendant said
that the guns were in the refrigerator, and again dl of the other evidence establishes otherwise: Bdanger
gave consent before the defendant made the statement. | concludethat the report conflatestheinterview at
the station with the events at 209 Ash Street and otherwi se does not record eventsin accurate chronologica
order.

Finaly, the argument that the apartment had aready been searched before Campbell claimsto have
dated in the hdlway that he had been given permission to search, making it unlikely that he actudly made
such a statement at that time, or making it likely that his only purpose in making such a satement was to
dicit incriminaing information from the defendant, is smply insufficient to overcome the credible testimony
of the officersinvolved. Gudas s testimony made clear that her recall of the events of July 13, 2004 was

lessthan gellar. Itisentirely possiblethat the search she rememberstook place after Campbell went back



into the hallway; she did testify that she did not go back into the halway before the defendant was arrested
and did not hear what Campbell might have sad in the hdlway. Evenif Gudas's chronology is correct,
other officers testified that Campbel did make the remark about having consent immediately before the
defendant stated that the gunswerein the refrigerator, and | credit that testimony. Further, that Campbell
intended his satement to dicit incriminating information from the defendant is not the only possble
interpretation of that remark under Gudas's chronology.

The defendant relies in this regard on Innis. Motion at 6, 10. In that case, the defendant was
arrested after being identified by acab driver asthe man who had just robbed him, brandishing a sawed- off
shotgun. 446 U.S. at 293-94. He was given Miranda warnings and said that he wanted to speak with a
lawyer. 1d. at 294. While the defendant was being trangported to the police station, officersin thevehicle
talked about the missing shotgun, saying that there were alot of handicapped children in the area, one of
whom might hurt himsdlf if hefound the shotgun and itsshells and that it would be toobad if alittle girl might
pick upthegunandkill hersdf. Id. at 294-95. Thedefendant thentold the officerswherethegunwas. 1d.
a 295. The Supreme Court held that this was not the functiona equivaent of questioning. 1d. at 302.
Campbd|’s statement that “we have consent to search the gpartment” was far less likely to dicit an
incriminating response than was the officers discusson in Innis.

Tothe extent that the defendant also meansto arguethat either of his statementsto Campbel | &209
Ash Street was coerced due to the presence of several law enforcement officersin the hallway and/or by
Clifford’ sthreets, | have rgected histestimony that he was threastened and | conclude that a man with his
degree of experience with the crimind justice system and the presence of mind togrategicdly make afase

offer to retrieve the gun from a place other than Belanger’ s gpartment was not coerced by the presence of

10



the officers, however many therewere. At notimewasthe defendant’ swill “ overbornein such away asto
render his [statements] a product of coercion.” Arizonav. Fulminante, 499 U.S. 279, 288 (1991).

Because the defendant’ s statement about the location of the guns need not be suppressed, the
motion to suppress the guns themselves should adso be denied. The defendant’ s motion to suppress the
guns is based entirdy on the argument that they were found “as a result of the coerced, unprotected[]
satements,” Motion at 11, apostion which | have rgjected.

Findly, | rgect the defendant’ s testimony that he sgned the Miranda waiver a the police sation
only after the officers had finished questioning him.  Government Exhibits 2, 7 and 8 establish that the
defendant signed the waiver shortly after he arrived at the police station and an hour before he |eft the
dation. Itisnot possblethat hisinterview there lasted lessthan sx minutesand it isunlikely that hewaited
for an hour after the interview concluded before being transported to the county jail. Nor does the small
gze of the interview room establish that anything the defendant said in that room was coerced; thet isthe
only possible evidence of coercion during that interview that has been offered.

All that being said, the question which Gudas testified she posed to the defendant after he had been
arrested and before he had been given a Miranda warning, and the defendant’ s response, should be
suppressed. | appreciate the fact that counsd for the government stated at the hearing that Gudas's
testimony about this interchange was news to her and that she did not intend to use it a trid, but
suppression is required under the circumstances. The defendant’s motion should be granted as to that
question and answer and only asto that question and answer.

[11. Conclusion
For theforegoing reasons, | recommend that the defendant’ s motion to suppressbeGRANTED

asto any questions asked of the defendant by Pauline Gudas at 209 Ash Street, Lewiston, Maine on July
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13, 2004 after the defendant had been arrested and before he was given Miranda warnings and any
responses by the defendant to any such questions given at that location on that date and otherwise

DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Unlessthedistrict judge directsotherwise, the objecting party must promptly arrangefor
transcribing the record, or portions of it, in accordance with Fed. R. Crim. P. 59(b)(2).

Dated this 7th day of May, 2007.

/s David M. Cohen
David M. Cohen
United States Magidtrate Judge

Defendant

DAVID JACKSON (1) represented by ERIC A. VOS
FEDERAL DEFENDER'S OFFICE
ONECITY CENTER
2ND FLOOR
P.O. BOX 595
PORTLAND, ME 04112-0595
(207) 553-7070 Ext 102
Email: eric_vos@fd.org

Plaintiff
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represented by DARCIE N. MCELWEE
U.S. ATTORNEY'S OFFICE
DISTRICT OF MAINE
100 MIDDLE STREET PLAZA
PORTLAND, ME 04101
Email: darciemcdwee@usdoj.gov
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