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REPORT AND RECOMMENDED DECI SION?

This Supplemental Security Income (* SSI”) appedl rai sesthequestionwhether subgtantid evidence
supports the commissoner’s determingtion that the plaintiff, who aleges dissbility semming from
degenerdtive joint disease, affective mood disorder and anxiety-related disorder, is cgpable of making an
adjustment to work exigting in Sgnificant numbersin the national economy. | recommend thet the decison
of the commissoner be affirmed.

In accordance with the commissioner’s sequential evauation process, 20 C.F.R. § 416.920;

Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1<t Cir. 1982), theadministrative

! Pursuant to Fed. R. Civ. P. 25(d)(1), | have substituted new Commissioner of Social Security Michael J. Astrue asthe
defendant in this matter.

2 This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented asarequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on March 22, 2007, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



law judge found, in relevant part, that the plaintiff suffered from degenerative joint disease of the knees, | eft
worsethan right, an affective mood disorder and an anxiety-rel ated disorder, imparmentsthat were severe
but did not meet or equal those listed in Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Listings’),
Findings 2-3, Record at 16-17; that she retained the resdua functiona capacity (“RFC”), inter alia, to
performwork that (i) would require her to follow ingtructions that would not require anything beyond ashort
demondration up to and including one month, (ii) was consstent with a specific vocationd preparation
(“SVP’) of Leved 2 asdefined by the Dictionary of Occupationd Titles(*DOT™), and (iii) required no more
than occasiona interaction with the public or co-workers, Finding 4, id. at 18; that, consdering her age
(“younger individud”), education (at least high school), work experience and RFC, she could perform jobs
exising in Sgnificant numbersin the nationa economy, Findings6-7 & 9, id. at 23; and that shetherefore
had not been under adisability at any time through the date of decison, Finding 10, id. a 24. The Appesals
Council declined to review thedecison, id. at 6-8, making it thefind determination of thecommissioner, 20
C.F.R. 8416.1481; Dupuis v. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir.
1989).

The standard of review of the commissioner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 1383(c)(3); Manso-Pizarro v. Secretary of Health
& Human Servs,, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported
by such relevant evidence as areasonable mind might accept as adequate to support the conclusion drawn.

Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs.,,
647 F.2d 218, 222 (1st Cir. 1981).
Theadminigtrativelaw judge reached Step 5 of the sequential process, at which stage the burden of

proof shifts to the commissioner to show that a claimant can perform work other than her past relevant



work. 20 C.F.R. § 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d a 7. Therecord must contain pogtive evidence in support of the commissioner’ sfindings regarding
the plaintiff’'s resdua work capecity to perform such other work. Rosado v. Secretary of Health &
Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plantiff asserts that the adminigrative law judge erred in purporting to give the menta RFC
(“MRFC") assessments of two non-examining Disability Determination Services (*DDS’) psychologica
consultants considerable weight but failing to do so, as aresult of which his findings as to MRFC were
unsupported by substantial evidence of record. See generally Statement of Specific Errors (* Statement of
Errors’) (Docket No. 6). | find no reversible error.

|. Discussion

With respect to MRFC, the adminidrative law judge determined that the plaintiff was ableto (i)
follow ingtructions that would not require anything beyond a short demonstration up to and including one
month, (ii) perform work consistent with an SVP of 2 and (iii) perform work that did not require morethan
occasiona interaction with the public or co-workers. See Finding 4, Record at 182 In ariving at this
conclusion, he explained, inter alia:

The opinions from the state agency physician[s] are substantiated by the weight of the
medica evidence of record[,] and | have largely adopted them with few modifications.

* k%

% The DOT defines “ specific vocational preparation” as“the amount of lapsed time required by atypical worker to learn
the techniques, acquire the information, and develop the facility needed for average performance in a specific job-woker
Stuation.” Appendix C, §11 to DOT (U.S. Dep't of Labor, 4th ed. rev. 1991). SVP levelsrange from 1 (short demonstration
only) to 9 (over ten years). Seeid. A Level 2 SVPis“[anything beyond short demonstration up to and including 1
month[.]” 1d. SVP Levels1and 2 correspond to unskilled work. See Social Security Ruling 00-4p, reprinted inWest's
Social Security Reporting Service Rulings 1983-1991 (Supp. 2006) (“ SSR 00-4p”), at 245 (“Using the kill leved definitions
in 20 CFR 404.1568 and 416.968, unskilled work corresponds to an SV P of 1-2; semi-skilled work correspondsto an SV P of
3-4; and skilled work correspondsto an SVP of 5-9inthe DOT.").



Given the [plantiff's rdatively high level of functioning in the home and her persond
lifestyle choice of being a “gay-at-home-mom([,]” | have found that [she] has only mild
limitations of daily living activities. She does not experiencelimitationsof functioning &t thet
level that would interferewith her ahility to perform basic work activities. She hasexhibited
more moderate limitations of socia functioning, in that she hasbeen involved in somevery
volatilefamily stuations, requiring family interventionin reation to her son. But again, thisis
more in a family setting then being exhibited in any fashion as anti-socia behavior.
However, because of her experience and higtory of anxiety, it would be best that the
clamant avoid those work environments that would require her to work more than
occasondly in cdose proximity with co-workers or the public. Finaly, the [plaintiff’s]
concentretion level does not appear to be more than moderately impacted by her
depression and anxiety. But in work environments that would require more complex job
ingtructions than what could[] belearned or demongtrated within thirty days, she could not
be expected to adjust.

Id. at 22.

The Record contains two MRFC opinionsrendered by non-examining DDS psychologissDavid R.
Houston, Ph.D., and LewisF. Lester, Ph.D., using Form SSA-4734-F4-SUP (8-85). Seeid. at 287-90,
422-25. In section | of the form, which contains a series of checkboxes and is titled “ Summary
Conclusions,” Drs. Houston and Lester both checked a box (No. 11) indicating that the plaintiff was
moderatdy limited, inter alia, in “[t]he ability to complete a norma workday and workweek without
interruptions from psychologicaly based symptoms and to perform at a consstent pace without an
unreasonable number and length of rest periods” 1d. at 288, 423.

In section 111 of the form, titled “ Functional Capacity Assessment,” Dr. Houston wrote:

Clamant reports physical limitationg.] Depresson + anxiety are present[.] PTSD [ Post-

Traumatic Stress Disorder] is not fully supported nor is bipolar disorder. She babysts,

goes to the soup kitchen. Functiond ADLSs [activities of daly living]. Only patid

credibility is present[.]

A — Shecan understand + remember smpleingtructions. She preparesmeals+ tekescare
of young children. Verba memory index of 86[.]

B — She can carry out smpletasksin an8-hr day. She baby dts. See above.



C — She can interact with co-workers+ supervisors. Shegoesto the soup kitchen. Most
of the time, she reports that she is not bothered by a crowd.

D — She can adapt to routine changeq .]
Id. a 289. Dr. Lester wrote, in section I11:
This 39[-]year[-]old femde has a higory of mood and behaviora ingability and anxiety.

Statements of impairments and limitetions are only partidly credible . . . . In spite of
impairments and associated limitations:

[A] Clamant can understand and remember Smple tasks and procedures. She
prepares medls, shops, handles money and pays bills, and cares for her young children.
She had no trouble remembering or understanding smple things at the consultative exam.
Her mood disorder and anxiety preclude detailed or complex tasks.

[B] She canberdiableand sustain 2° [two-hour] blocksat Smpletasksa acons stent
pace over anormal work day/week. She gets up g[t] 7 am daily to feed and carefor her
child. She keeps gppointments. She carries out avery wide array of daily activitie .]
[C]  Shecannotinteract with the public dueto her anxiety and mood ingtability. But she
can interact with coworkers and supervisors in an ordinary work setting. She interacted
adequately with the examiner, shops in the community, interacts and socializes.

[D]  Shecanadgpt toroutine changes, doing soin her daily domedticlife, caring for her
children and dressing gppropriately.

Id. at 424-25 (emphasisin origind).

At the plaintiff’s hearing, the adminidtrative law judge asked a vocationa expert to assume a
clamant who, among other things, could “follow ingructions up to the complexity included in SVPtwo level
work([,]” whoseinteraction with the public “ may be occasiond and incidenta” and who “ couldn’t be dedling
with people directly in her job, the public that is, a person sheisn't familiar with” and who could “tolerate
coworkersin afamiliar work setting, and management, tolerate management, occasiond redirection, that
sort of thing.” Id. at 87. The vocationa expert testified that such a person could perform certain work,

induding assembly of small products. Seeid. at 89. At thesuggestion of the plaintiff’ srepresentative, the



adminidrativelaw judge then inquired whether aperson with moderate limitationsin ability to (i) completea
normal workday and workweek without interruptions from psychologically based symptoms and (ji)

perform at a consstent pace without an unreasonable number and length of rest periods could perform

work. Seeid. at 108-09; 288 (No. 11), 423 (No. 11). The plaintiff’s representative was permitted to
definethese“moderate’ limitations ascresting an “ occasiond” ingbility to do thosethings, meaning thet for a
third of the time the person would be unable to do them. Seeid. at 102, 108. The vocationa expert
testified: “ Asfar as|’m concerned, that would preclude the maintenance of employment. . .. Period.” Id.
at 109. Thevocationd expert explained thet, in hisview, a“moderate’ limitation on ability to performat a
cong stent pace without an unreasonable number and length of rest periods meant that “the person isgoing
to take so much time away from work that they will not remain employed. They'd befired, or they' d belet
go inanice way, or they’ll be told that they're laid off and not needed.” Id. at 112.

The adminidrative law judge expressed discomfort with a narrow focus on the checkboxes
contained in section | of the form, observing: “[T]hese psychiatric review techniques are very rough
ingruments by any stretch of the imagination. When you look at these multiple moderate limitations, you
have to—to me—1, I’'mlooking a them in the context of the notes that the doctor makes under functiona
capacity assessment.” 1d. at 103-04.

In her Statement of Errors, the plantiff complained that, athough the adminigrative law judge
purported to give significant weight to the Houston and Lester MRFC opinions, he ignored a number of
moderate regtrictions identified by both DDS psychologists, including the redtriction that the vocationd
expert testified would preclude al work. See Statement of Errorsat 3-4. In so arguing, she pointed to
redrictions identified by Drs. Houston and Lester via checkboxes in section | of the MRFC form.

Compareid. with Record at 287-88, 422-23. Shecontended that nothing in the narretive portion of Drs.



Houston's and Lester’s MRFC forms (section I11) dtered the basic findings set forth in section |. See
Statement of Errorsat 3-5.*

Unfortunately for the plaintiff, her entireargument asoriginaly articulated in her Statement of Errors
rested on afaulty foundation — the assumption that the section | checkboxes condtitute the “redl” MRFC,
while the section |11 narrative is some sort of extraneousmaterid. Infact, the oppositeistrue: Thesection
Il narrative is the MRFC. See Socid Security Adminigtration Program Operation Manua System

(“POMS’) § DI 24510.060(B)(2)(a) & (4)(a), availableat https.//s044a90.ssa.gov/appsl10/ (“Sedionlis

merely aworksheet to aid in deciding the presence and degree of functiond limitations and the adequacy of
documentation and does not condtitute the RFC assessment. . . . Section 11l — Functiona Capacity
Assessment, is for recording the mental RFC determination. Itisin thissection that the actual mental RFC
assessment is recorded, explaining the conclusons indicated in section |, in terms of the extent to which
these mental capacitiesor functions could or could not be performed in work settings.”) (boldface omitted).

Confronted at ord argument with this propogtion, counse for the plaintiff nimbly shifted focus,

arguing that evenif section 11 isthe“bedl andend dl,” problemsremain.® Specificaly, he contended that:

* The plaintiff asserted that, to the ext ent Dr. Lester addressed her reliability and ability to complete anormal workday and
workweek in hissection |11 narrative, he was venturing into “vocational issues.” Statement of Errorsat 4. Thispoint, for
which she cited no authority, seeid., patently iswithout merit. It isthejob of avocational expert to assess whether a
person with certain stated functional restrictions can perform certain types of work in the national economy, not to
determine whether aperson’s mental restrictions permit himor her to perform work reliably and at a consistent pace. See,
e.g., SSR 00-4p at 244 (noting that adjudicators rely on both DOT and vocational experts “for information about the
reguirements of work in the national economy”).

® Counsel arguably should have anticipated the weakness of his central argument and raised this aternative point in his
statement of errors. Thiscourt has warned that afailure to do so istantamount to awaiver of the belatedly raised point.
See, e.g., Farrinv. Barnhart, No. 05-144-P-H, 2006 WL 549376, at *5 (D. Me. Mar. 6, 2006) (rec. dec., aff' d Mar. 28, 2006)
(“Counsel for the plaintiff in this case and the Socia Security bar generally are hereby placed on notice that in the future,
issues or claims not raised in the itemized statement of errors required by this court’s Local Rule 16.3(a) will beconsidered
waived and will not be addressed by this court.”) (footnote omitted). Nonetheless, inasmuch as (i) counsel raised these
pointsin response to questions | posed, (ii) counsel for the commissioner did not object to their belated assertion, and
(iii) they are, in any event, not outcome-determinative, | have considered them.



1 The adminidrative law judge was obliged to adopt either Dr. Houston's or Dr. Lester’s
section |11 opinion wholesde rather than picking and choosing; dterndively, at the least, the adminidrative
law judgehad to explain why he had not adopted some part of them. Inthiscase, plaintiff’scounsd argued,
the adminigrative law judge both (i) made findings that clashed with those of the DDS psychologists as
articulated in section 111 and (ii) ignored some of their section 111 findings. Hecited thefollowing examples:
Although Dr. Lester stated emphatically that the plaintiff could not interact with the public, the adminidrative
law judge found that she could do so occasionally, and athough Dr. Houston stated that she could adapt to
routine changes (suggesting that she could not adapt to non-routine changes), theadminigtrative law judge
neither adopted nor addressed that restriction.

2. Drs. Lester and Houston did not in fact provide a complete M RFC assessment in section
[11 inesmuch as their section 11l narratives fail to address ggnificant findings made via their section |
checkboxes, including Finding No. 11, reflecting the limitation that the vocationd expert testified would
preclude dl employment (moderate limitationsin ability to (i) complete a norma workday and workweek
without interruptionsfrom psychologicaly based symptomsand (ii) perform at acons stent pace without an
unreasonable number and length of rest periods), and Dr. Houston' sFinding No. 6, that the plaintiff’ sability
to maintain atention and concentration for extended periods was moderately impaired.

For the reasons that follow, neither point is persuasive:

1 In this circuit, picking and choosing among experts opinions does not in itsdf conditute
error. See, eg., Evangelista v. Secretary of Health & Human Servs,, 826 F.2d 136, 144 (1t Cir.
1987) (“The basic idea which the claimant hawks — the notion that there must ways be some super-
evauator, asngle physician who givesthefactfinder an overview of the entire case— isunsupported by the

gtatutory scheme, or by the caselaw, or by common sense, for that matter. Thoughit issometimes ussful to



have such testimony presented, we declineto lay down anironclad rulethat, without it, ajudge is powerless
to piece together the relevant medica facts from the findings and opinions of multiple physicians”).

Here, the adminidrative law judge took care to note that he was adopting the DDS opinionswith
modifications. See Record a 22. He explained why he considered the plaintiff capable of interacting
occasiondly with the public: Despite her anxiety, her moderate difficulties in socid functioning had
manifested themsalves more in the context of volatile family Stuations than in generd anti-socia behavior.
Seeid. Inaddition, whilenot specificaly noted by the adminigirative law judge, Dr. Houston did not make
an unequivocd finding of inahility to interact with the public. Compareid. at 425 (Dr. Lester: “ Shecannot
interact with the public due to her anxiety and mood ingtability[.]”) withid. at 289 (Dr. Houston: “ Shecan
interact with co-workers + supervisors. She goesto the soup kitchen. Mogt of the time, she reports that
sheisnot bothered by acrowd.”).

Nor isit far to characterize the adminidrative law judge as having ignored Dr. Houston's
observation that the plaintiff could adapt to routine changes. In the body of his decison, he stated: “[1]n
work environments that would require more complex job instructions than what could [] be learned or
demongtrated within thirty days, she could not be expected to adjust.” Id. at 22. In keegping with that
observation, he deemed the plaintiff capable of following instructionsthat would not require anything beyond
ashort demongtration up to and including one month. See Finding 4, id. at 18.

Circling back to the plaintiff’ sorigind premise— that the adminigtrative law judgeignored anumber
of moderate restrictionsimposed by Drs. Houston and Lester despite purporting to give their opinions great
weght — | am satisfied thet, when one compares the administrative law judge SMRFC determination with

those of Drs. Houston and Lester as expressed in section I11 of the MRFC form, it isapparent that he did



as he said. Compare id. with id. at 289, 424-25. His MRFC finding accordingly is supported by
subgtantial evidence of record.

2. The POM Sdirects consultantsto provide a“ comprehensive expression of mental RFC” in
section [11 of the MRFC form. See POM S § DI 24510.065(B)(1)(a) (directing consultants, inter alia, to
“[d]escribe, in detall [in section 11l of MRFC form], the mental capacities, limitations, and any other
information that is important in the comprehensive expression of mentad RFC”) (boldface omitted). 1 am
unpersuaded that Drs. Houston and Lester failed to do so inthiscase. As pointed out by counsd for the
commissioner at ord argument, for purposes of the section | checkboxes, thereisno monalithic definition of
the term “Moderately Limited,” which encompasses awide range of territory between the endpostsof a
finding of “Not Sgnificantly Limited” and a finding of “Markedly Limited.” Compare id. § DI
24510.063(B)(2) (instructing consultants to check “Moderately Limited” box in section | of MRFC form
“when the evidence supports the concluson that the individud’s capacity to perform the activity is
impared’; noting, “ The degree and extent of the capacity or limitation must be described in narrative format
in Section I11.”) (boldface omitted) with id. § DI 24510.063(B)(1) (instructing consultantsto check “Not
Sonificantly Limited” box “when the effects of the mental disorder do not prevent the individua from
consstently and usefully performing the activity”) (boldface omitted) & id. § DI 24510.063(B)(3)
(instructing consultants to check “Markedly Limited” box “when the evidence supports the conclusion that
the individua cannot ussfully perform or sustain the activity”) (boldface omitted).

Itisclear enough, in comparing Drs. Lester’ sand Houston' ssection | checkboxeswith their section
11 findings, thet they trandated the findings of moderate limitation that the plaintiff hes highlighted (in ability
to (i) complete a norma workday and workweek without interruptions from psychologicaly based

symptoms, (i) perform at acons stent pace without an unreasonable number and length of rest periodsand

10



(iif) maintain attention and concentration for extended periods) into an ability to perform only smple,
relatively undemanding, tasks. See, e.g., Record a 289 (finding of Dr. Houston that plaintiff could
“undergtand + remember smpleingtructions’ and “carry out Smple tasksinan 8-hr day™), 424-25 (finding
of Dr. Lester that plaintiff could “ understand and remember smpletasks and procedures’ and “berdiable
and sustain 2° [two-hour] blocks at Smple tasks at a consistent pace over a norma work day/week”).
Thus, the section | checkbox findingshighlighted by the plaintiff’ scounse at ord argument were adequatdly
explained and accounted for in section 111.°
I1. Conclusion
For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 27th day of March, 2007.
/s David M. Cohen

David M. Cohen

United States Magigtrate Judge
Plaintiff
JUDITH L HOWARD represented by DAVID A. CHASE

MACDONALD, CHASE &

®|tisalso clear, as argued by counsel for the commissioner, that the vocational expert’ s testimony that apersonwith the
restrictions found in Checkbox No. 11 could not work was based on the flawed predicate that such an individua would be
unableto carry out the listed functions one-third of the time (regardless of the complexity of the underlying tasks). See
Record at 102, 108-09, 112.
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