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REPORT AND RECOMMENDED DECI S| ON?

This Supplementa Security Income (“SSI”) gpped rai sesthequestionwhether substantiad evidence
supports the commissoner’ s determination that the plaintiff, who dleges disability semming from major
depressive disorder, bipolar disorder, socid phobia, anxiety, borderline intdlectud functioning and alifting
limitation, is cgpable of making an adjusment to work existing in dgnificant numbers in the nationd
economy. | recommend that the decision of the commissioner be vacated and the case remanded for

further proceedings.

! Pursuant to Fed. R. Civ. P. 25(d)(1), | have substituted new Commissioner of Social Security Michael J. Astrue asthe
defendant in this matter.

2 This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Loca Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on March 22, 2007, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth a
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page

references to the administrative record.



In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 416.920;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), theadministrative
law judgefound, in relevant part, that theplaintiff suffered from mgor depressive disorder, anxiety disorder
and borderlineintelectud functioning, impairmentsthat were severe but did not meet or equa thoseligedin
Appendix 1 to Subpart P, 20 C.F.R. § 404 (the “Listings’), Findings 2- 3, Record at 15, 17; thet she had
no exertiona limitations and retained the resdud functiond capacity (“RFC”) to interact with co-workers
and supervisors, perform routine, repetitive tasks, perform unskilled jobs with a specific vocationa
preparation code of two or less and occasondly interact with the generd public, Finding 4,id. at 17; that,
consdering her age (“younger individud”), education (genera equivdency diploma) and RFC, she could
perform jobs existing in Sgnificant numbersin the nationd economy, Findings 6-7 & 9, id. a 19; and that
she therefore had not been under adisability a any time through the date of decison, Finding 10, id. at 20.
The Appeds Council declined to review the decison, id. at 6-8, making it the find determination of the
commissoner, 20 C.F.R. 8 416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 1383(c)(3); Manso-Pizarro v. Secretary of Health
& Human Servs., 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be supported
by such relevant evidence as areasonable mind might accept as adequate to support the conclusion drawn.

Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,,
647 F.2d 218, 222 (1st Cir. 1981).
Theadminigrativelaw judge reached Step 5 of the sequentiad process, a which stage the burden of

proof shifts to the commissioner to show that a clamant can perform work other than her past relevant



work. 20 C.F.R. 8§ 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d a 7. Therecord must contain positive evidence in support of the commissioner’ s findingsregarding
the plaintiff’s resdua work capacity to perform such other work. Rosado v. Secretary of Health &
Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

The plantiff asserts that the adminidrative law judge erred in (i) omitting to find that she had a
severe back condition that imposed aredtriction on her ability to lift, (ii) purporting to give the mental RFC
assessments of three non-examining Disability Determination Services (“DDS’) psychological consultants
consderable weight but falling to do o, (iii) overlooking evidence that she received psychiatric treatmentin
2004, (iv) mischaracterizing her globa assessment of functioning (* GAF") scoresasranging from55to 70
when, infact, therangefor the relevant periodwaslower, (v) uangthecriteriain® paragrgph B” of thelidting
of menta impa rmentsto addressfunctiond limitations, (vi) relying on vocationd- expert testimony flawed by
the pogiting of an inaccurate RFC to the expert, (vii) relying on vocationd-expert testimony flawed by
unresolved incons sencies with the Dictionary of Occupationd Titles (“DOT”), and (wviii) falling to address
her request for reopening of aprior application. See generally Statement of Specific Errors (* Statement of
Errors’) (Docket No. 8). | agree with the plaintiff that the adminigrative law judge erred in relying on
vocationd testimony discrepant with the DOT and that hisfailure even to identify, let alone, resolve those
conflicts warrants reversal and remand in this case. For the benefit of the parties on remand, | briefly
discuss the plantiff’'s remaining points of error, the mgority of which have no merit or would not
independently have warranted reversa and remand.

|. Discussion

Socid Security Ruling 00-4p (“SSR 00-4p”) provides, in relevant part:



In making disability determinations, werdy primarily onthe DOT (including its companion
publication, the SCO) for information about the requirements of work in the nationa
economy[.] Occupational evidence provided by a VE [vocationd expert] or VS
[vocationa specididt] generdly should be consstent with the occupationd information
supplied by the DOT. When there is an gpparent unresolved conflict between VE or VS
evidence and the DOT, the adjudicator must dlicit areasonable explanation for the conflict

before relying on the VE or VS evidence to support a determination or decison about

whether thecdamant isdisabled. At the hearingslevd, aspart of the adjudicator’ sduty to

fully develop the record, the adjudicator will inquire, on the record, asto whether or not

there is such consistency.

SSR 00-4p, reprinted in West’s Social Security Reporting Service Rulings 1983-1991 (Supp. 2006) at
244,

At the plaintiff’s hearing, the adminidrative law judge asked a vocationa expert whether any
employment was available for ayounger individua who (i) was limited to routine, repetitivetasks, (i) was
cgpable of occasiond interaction with the public and (iii) had no limitations on interactions with co-workers
and supervisors. See Record at 944. Thevocationd expert testified that such aperson could perform the
jobs of housekeeper in a nursing home, DOT § 323.687-014, veterinary-hospital worker, DOT
§418.677-010, and stores |aborer, DOT § 922.687-014. Seeid. at 944-46.

Invoking SSR 00-4p, the plaintiff contendsthat (i) dl three of the jobs described by the vocationa
expert are incondggtent in certain respects with the job descriptions contained in the DOT citations he
provided, (ii) the adminigtrative law judge failed to addressthose incons stencies, and, (iii) asaresult, none
of the vocationd testimony can stand as substantial evidence of the Step 5 decison. See Statement of
Errors at 7-9. Specificdly, she assertsthat (i) the DOT number provided for the job of a nursing-home
housekeeper is for the job of cleaner, housekeeping postion, and is peformed in commercid
edtablishments, (ii) the DOT number given for the job of veterinary-hospita worker isfor the job of dog

bather and requires, inter alia, level 3 reasoning kills and significant interaction with the public, and (iii) the



DOT number given for thejob of storeslaborer isfor abinder-wrapper packer, who packstobacco leaves.
Seeid. at 8-9.

At ord argument, counsd for the commissoner conceded that the adminidrative law judge' s
reliance onthejob of veterinary-hospita worker wasmisplaced. However, she argued that he supportably
relied on the vocationd testimony asto the two remaining jobs, those of nursing-home housekeeper and
storeslaborer, with respect to which the vocationa expert unfortunatdy provided DOT citationsthat were
off by threedigits. Sherepresented that the correct DOT citation for storeslaborerisDOT § 922.687-058
(Iaborer, stores) rather than DOT 8§ 922.687-014 (binder-and-wrapper packer, tobacco industry), and the
correct citation for nurang-home housekeeper isDOT §323.687-010 (cleaner, hospitd) rather than DOT
8 323.687-014 (cleaner, housekeeping). Alternatively, sheargued that the DOT section cited for nursing-
home housekeeper (DOT § 323.687-014) digns closaly enough with the job described by the vocationd
expert that the testimony as to that job can stand as substantia evidence on that basis.

Asl informed the commissioner’ scounsel at oral argument, | am troubled thet the commissioner not
only relied on such doppy vocationd testimony in the first ingtance but aso is attempting to correct it on
apped tothiscourt. Itisthejob of the adminigrative law judge— not areviewing court—to check for such
errors and incond stencies and resolve themduring the administrative apped process. See, e.g., SSR00-4p
at 244 (“When there is an apparent unresolved conflict between VE or VS evidence and the DOT, the
adjudicator must licit areasonable explanationfor the conflict beforerelying onthe VE or VS evidenceto
support a determination or decision about whether the clamant is disabled.”); Mathews v. Weber, 423
U.S. 261, 270 (1976) (observing that, under 42 U.S.C. 8 405(g), “ neither party may put any additional
evidence beforethedidtrict court”). Thecommissioner ishereby put on notice that, henceforth, corrections

to vocational-expert testimony tendered for the first time on apped to this court will not be considered.



That said, taking the corrected DOT citations into account in this instance does not help the
commissioner. Both the jobs of stores laborer and hospita cleaner are listed in the DOT as having a
Generd Educationa Development (“GED”) reasoning leve of 2,see DOT 88 922.687-058, 323.687-010,
which requires a worker to “[a]pply commonsense understianding to carry out detailed but uninvolved
written or ord ingructions’ and to “[d]ed with problems involving a few concrete varigbles in or from
gsandardized situationd,]” Appendix C, 8111to DOT. Thiscourt previoudy hashdd tha aclamant limited
to the performance of jobs entalling only ample ingtructions is incgpable of performing such ajob. See
Flaggv. Barnhart, No. 04-45-B-W, 2004 WL 2677208, at *5 (D. Me. Nov. 24, 2004) (rec. dec., aff d
Dec. 14, 2004). The adminidrative law judge found the plaintiff limited to performance of “routine],]
repetitive tasks,” Finding 4, Record at 17 — afinding thet fairly can be said to correlate to alimitation to
ample tasks in view of the Record evidence to which he gave “consderable weight” in reaching that
concluson, seeid. at 18, 341 (finding by DDS nonexamining consultant Peter G. Allen, Ph.D., that plantiff
“could understand & remember up to four-step tasksingructions’), 413 (finding by DDS non-examining
consultant CharlesRothgtein, Ph.D., that plaintiff could “do 2- 3 sep taskswith smpleverba ingructions’),
650 (finding by DDS non-examining consultant S. Hoch, Ph.D., that plaintiff was able to “understand +
remember Smple tasks’). The apparent unresolved materid discrepancy between the testimony of the
vocationa expert and the DOT citations on which the commissioner now relies precludes affirmance of the
adminigrative law judge s decison on the basis of the new citations.

Fndly, | am unpersuaded that the vocationd expert’ scitation at hearing to DOT § 323.687-014
(cleaner, housekeeping) is close enough to the job about which he was actudly testifying (nursng-home
housskeeper) that the adminigtrative law judge supportably relied onit without checking for or reconciling

any conflictswiththe DOT. Thecommissioner himsdf hasacknowledged, viacounsd a ord argument, that



the vocationd expert gave the wrong citation. Moreover, the old and new citations are for two
diginguishable jobs. One, for ingtance, is performed in ahospita, hasastrength level of mediumwork and
a GED reasoning levd of 2, see DOT 8323.687-010, and the other is performed in commercid
establishments, has a srength level of light work and a GED reasoning level of 1, seeid. § 323.687-014.

For dl of theforegoing reasons, the administrative law judge sfinding that the plaintiff was capable
of performing other work existing in sgnificant numbers in the nationad economy (namely, the veterinary-
hospital-worker, nursang-home-cleaner and stores-1aborer jobs) is unsupported by substantial evidence of
Record, necessitating reversa and remand of this case.

For the benefit of the parties on remand, | briefly congder the plaintiff’ s remaining points of error:

1. Physicd RFC/Lifting Redriction The adminigrative law judge found thet the plaintiff had

no physcd redtrictions, Sating, inter alia:

While [the plaintiff] underwent chiropractic manipulation for back pain in 2002 and 2004,
the evidence of record fails to document that [she] has ever sought, required, or received
dternate treatment modalities, or that sheis being prescribed narcotic pain medicationsfor
her dlegedly disabling pain. Asof December, 2002, chiropractor Matthew E. Pulley(] did
not fed that [she] was prevented from performing work activities. Based on his
examindion of the[plantiff] in January, 2003, consultative examiner David Axelman, M.D.,
found that she had no limitations in her ability to St, bend, carry, handle objects, hear,

speak, or travel.

Record at 16 (citationsomitted). The plaintiff faultsthe adminigtrative law judgefor ignoring portions of the
Pulley and Axeman reports that, in her view, support a finding of a lifting redtriction. See Statement of
Errorsat 1-2. Shepointsout that: (i) in areport dated December 9, 2002, Dr. Pulley stated that he“would
not recommend [that the plaintiff] do any job that may require heavy or prolonged lifting or carrying[,]” and
(i) in a second report dated April 27, 2004, Dr. Pulley wrote that “if [the plaintiff] were able to take

frequent rest breeks to do dretching exercises and if the lifting and carrying were limited to 10 to 15



pounds, she should be able to perform some minima job dutied.]” Id. at 2 (quoting Record at 495-96).
She dso notes that Dr. Axelman stated: “[L]ifting may be limited because of her back and knees to 30
pounds.” 1d. (quoting Record at 318).

Nonetheless, asthe adminidrative law judge suggested both in hisdecison and during the plantiff’s
hearing, objective evidencethat the plaintiff’ s scoliogsimposed alifting restriction was scant. See Record a
16, 897-901. The Record contains no progress notes, x-rays or other findings from Dr. Pulley
corroborating such arestriction. Dr. Axeman’ sfindingswere equivocd; he merdy stated that theplaintiff’s
lifting cgpacity might be limited. Seeid. at 318. Moreover, JamesH. Hal, M.D., aDDS non-examining
consultant whose notes indicate he had the benefit of both the Puley and Axeman reports, found neither a
severe physcd imparment nor physical redtrictions of any kind. See id. at 659. At hearing, the
adminigrative law judge pointedly asked the plaintiff’ s representative whether it was necessary to send the
plantiff for afurther physca consultative examination; the representativereplied that it wasnot. Seeid. at
900-01. In these circumgtances, the adminigtrative law judge committed no error in determining that the
plantiff hed falen short of proving the existence of a back imparment that imposed lifting (or other)
restrictions.

2. Mental RFC/DDS Opinions. Theplantiff next faultstheadminisrativelaw judgefor faling

to acknowledge or assess functiona limitations found by Drs. Allen, Rothstein and Hoch despite having
purportedly giventhosereports“consderable waght.” See Statement of Errorsat 3-4; Record at 18. She
concludes. “Thereisno evidence in the record to support the ALJ sRFC. No State Agency psychologist
or treting practitioner hasformulated an RFC, or el ementsof an RFC, that supportsthe RFC arrived at by

the ALJ” Statement of Errors at 6.



Thematerid that the plantiff identifies as having been ignored is contained in section | of theSocid
Security Adminigration’smentd RFC (“MRFC”) form, titled “ Summary Conclusons” Compareid. &3-
4 with Record at 339-40, 411-12, 648-49. Per the Socid Security Adminigtration Program Operation
Manud System (“POMS’), aconsultant’ sSMRFC opinionisnot set forthin section | of the MRFC form—
which containsaseries of checkboxesintended asaworksheet— but rather in section 111, titled “ Functional
Capacity Assessment.”  See POMS §DI 24510.060(B)(2)(8) & (4)(a), available at

https.//s044890.ssa.gov/apps10/ (“Section | is merely a worksheet to aid in deciding the presence and

degree of functiond limitations and the adequacy of documentation and does not conditute the RFC
assessment. . . . Section 111 — Functiond Capacity Assessment, is for recording the menta RFC
determination. It is in this section that the actud mental RFC assessment is recorded, explaining the
conclusonsindicated in section |, in terms of the extent to which these menta capacities or functions could
or could not be performed in work settings.”) (boldface omitted).

When one compares the adminigtrative law judge’' s MRFC assessment with those of Drs. Allen,
Rothstein and Hoch as articulated in section 11 of the MRFC form, it is gpparent that he did indeed give
their findings considerable weight and that his assessment is congstent with theirs. Compar e Finding 4,
Record at 17 (plaintiff retained RFC to interact with co-workersand supervisors, perform routine, repetitive
tasks, perform unskilled jobs with a pecific vocationa preparation code of two or less and occasiondly
interact with the genera public) with id. a 341 (assessment by Dr. Allen that plaintiff retained RFC to
understand and remember up to four-step tasks and instructions, concentrate sufficiently for sImple tasks
and manage anorma workday and workweek, interact gppropriately inasmal group of co-workers and
supervisors and lesswell with the generd public, adapt to minor changes at work and make smple plans),

413 (assessment by Dr. Rothgtein that plaintiff retained RFC to do two- to three-step tasks with smple



verbal ingructions and focus, persst and concentrate on such tasks, dthough she needed to avoid
complexity, that the plaintiff’ ssocid skillswereintact, dthough shereated better to known individuas, and
that she could adapt to smple verba changes and make routine plans), 650 (assessment by Dr. Hoch that
plaintiff retained RFC to understand and remember simple tasks, attend to routine tasksfor two- to three-
hour blocks of time and complete a norma workday and workweek, interact in alogical and coherent
manner and respond appropriately to others and adapt to routine changes).®

Beyond this, the plaintiff hersalf tedtified a hearing thet, in anorma work environment, and provided
shedid not have a“mean” boss, she could get dong well with co-workers and supervisors, and that if her
environment were not noisy, she probably could do routine, repetitive tasks. Seeid. at 911-12.

The adminigrative law judge’ s MRFC finding, which was congstent with those of all three DDS
consultants and the testimony of the plaintiff hersdf, was supported by substantid evidence.

3. Mental RFC/2004 Psychiatric Trestment. Theplantiff next complainsthat, in Sating thet it

was “unclear what, if any, formad psychiatric treetment [she] received during caendar year 2004[,]” the
adminigrative law judge failed to congder evidence that she received mentd- hedlth trestment during thet
year from Takeo Kawamura, M.D., and Community Health & Counsding Services (“CHCS’). See

Statement of Errors a 4 (quoting Record at 16). One cannot be certain what the adminigtrativelaw judge

% At oral argument, the plaintiff’s counsel acknowledged that the administrative law judge’'s MRFC finding was “ not
inconsistent” with the section 111 findings of Drs. Allen, Rothstein and Hoch; however, he argued that the section |11
findings themselves were incomplete inasmuch as they omitted discussion of a number of the section | findings of
moderate limitations. In the absence of specific examples of such asserted omissions, | am unwilling to assume —contrary
to the assumptions of the POMS — that Drs. Allen, Rothstein and Hoch provided incomplete MRFC assessmentsin
section I11. See, e.g., POMS 88 DI 24510.065(B)(1)(a) (directing consultants, inter alia, to“[d]escribe, in detail [in section
Il of MRFC form], the mental capacities, limitations, and any other information that isimportant in the comprehensive
expression of mental RFC”) (boldface omitted), DI 24510.063(B)(2) (instructing consultants to check the box “moderately
limited” in section | of MRFC form “when the evidence supports the conclusion that the individual’ s capacity to perform
the activity isimpaired”; noting, “ The degree and extent of the capacity or limitation must be described in narrative format
in Section I11.") (boldface omitted).

10



meant by “forma psychiatric trestment” ; however, he seemingly was aware of the plaintiff’ s mentd-hedth
treatment in 2004 with Dr. Kawamura and CHCS, having cited to those records, anong others. See
Record at 16 (diting, inter alia, Exhibits 13F, 17F); see also id. at 497-513 (portion of Exhibit 13F
containing mentd- hedlth trestment notes from Dr. Kawamura s officefor period from February 18, 2004
through June 10, 2004), 723-27 (portion of Exhibit 17F containing CHCS mentd- hedlth treatment notes
from November 2004). Inany event, any error in overlooking these records was harmlessinasmuch asthe
adminidrative law judge transmitted to the vocationd expert an MRFC consstent with those of Drs. Allen,
Rothstein and Hoch and with testimony of the plaintiff hersdf.*

4, Mentad RFC/GAF Scores. The plantiff next chadlenges the adminidtrative law judge' s

characterization of her GAF scores ashaving “ generdly ranged from 55 through 70, indicating only mild to
moderate limitationsin [her] ability to function.” Statement of Errorsa 4-5 (quoting Record at 17). She
notes that when one canvasses her GAF scores from the time of her amended dleged date of onset of

disability (September 13, 2002) forward, her scores, with one exception, ranged from 35t0 55, indicative
of severeto moderate impairment in socia and occupationa functioning. Seeid. at 5; Recordat 107 (initid

aleged onset date of January 7, 2001), 149 (amended alleged onset dateof September 13, 2002).> While

*In addition, Dr. Hoch'’ s notes indicate that he factored in records of the plaintiff’s mental-health treatment in 2004.
See Record at 646.

®> A GAF score represents “the clinician’s judgment of the individual’s overall level of functioning.” AmeicenPsychiatric
Ass'n, Diagnostic and Satistical Manual of Mental Disorders 32 (4th ed., text rev. 2000) (“DSM-IV-TR"). The GAF
score is taken from the GAF scale, which “isto be rated with respect only to psychological, social, and occupational
functioning.” 1d. The GAF scaerangesfrom 100 (superior functioning) to 1 (persistent danger of severely hurting self or
others, persistent inability to maintain minimal personal hygiene, or serious suicidal act with clear expectation of death).
Id. at 34. A scoreof 61 to 70 reflects “[sJome mild symptoms (e.g., depressed mood and mild insomnia) OR some difficulty
in social, occupational, or school functioning (e.g., occasional truancy, or theft within the household), but generally
functioning pretty well, has some meaningful interpersonal relationships.” Id. (boldface omitted). A score of 31to 40
reflects “[sjJomeimpairment in reality testing or commu nication (e.g., speechisa timesillogical, obscure, or irrelevant) OR
major impairment in several areas, such aswork or school, family relations, judgment, thinking, or mood (e.g., depressed
man avoids friends, neglects family, and is unable to work; child frequently beats up younger children, is defiant at home,
and isfailing at school).” Id. (boldface omitted).

11



it doesindeed gppear that the adminidtrative law judge overlooked the plaintiff’ samendment of her aleged
onset date, asaresult of which hetook into consideration GAF scoresfrom aperiod she no longer clamed
to have been disabled, the error, sanding aone, isharmless. Asnoted above, the adminigtrative law judge
transmitted to the vocational expert an MRFC consstent with those of Drs. Allen, Rothstein and Hoch and
with the testimony of the plaintiff herself.

5. Mental RFC/Use of “Paragraph B” Criteria. The plaintiff next arguesthet theadminidretive

law judge misused the “paragraph B” criteria (which are intended to be used at Steps 2 and 3 of the
sequentia-eva uation process) to craft an MRFC (at Steps4 and 5). See Statement of Errorsat 5-6. This
plaint iswithout merit. Theadminidrativelaw judge properly employed the“paragraph B” criteriaa Steps
2 and 3 to assess the severity of the plantiff’s mentd imparment, conduding that she had severe
impairments based on hisrating of (i) mild restrictionsin activities of daily living, (ii) moderate difficultiesin
maintaining sodd functioning, (iif) moderate limitationsin maintai ning concentration, pers tence or pace and
(iv) lack of evidence of episodes of decompensation a work or in awork-like setting. See Record at 15-
17. Hethen went on a Steps 4 and 5 to determine the plaintiff’s MRFC, relying heavily on the MRFC
opinions of Drs. Allen, Rothstein and Hoch. Seeid. at 17-18.

6. Reopening of Prior Application Theplaintiff complainsthat athough she requested that a

prior application be reopened, and the adminigrative law judge noted that such an gpplication “may” be
reopened, he faled to issue aruling on that request. See Statement of Errors at 9; Record at 13, 149.
While indeed it is not clear from the adminidrative law judge s discusson that he granted that request,
counse for the commissioner acknowledged at ord argument that he had.

7. Preservation of Amended Alleged Onset Date. The plaintiff finaly observes (correctly) thet

athough she amended her dleged onset date to September 13, 2002, the adminidtrative law judge

12



overlooked the amendment, describing medicd treatment in September 2001 as having occurred
approximately eight months after the alleged onset date. See Statement of Errorsat 9; Record at 16, 149.
She asks that her amended aleged onset date be preserved for purposes of remand. See Statement of
Errorsat 9-10. Thisrequest isentirely reasonable. Should the court agree that remand is warranted, the
commissoner should ensure that the correct date is used.
[I. Concluson
For the foregoing reasons, | recommend that the commissioner’ sdecison beVACATED and the

case REM ANDED for proceedings not inconsistent herewith

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 27th day of March, 2007.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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