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REPORT AND RECOMMENDED DECI S| ON?

This Socid Security Disability (“SSD”) goped raises the question whether there is substantia
evidence to support the commissioner’s decison that the plaintiff was not disabled before her date last
insured. | recommend that the commissioner’s decision be affirmed.

In accordance with the commissioner’s sequential evaluation process, 20 C.F.R. § 404.1520;
Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1t Cir. 1982), the adminigirative
law judgefound, in rlevant part, that the plaintiff met the disability insured status requirements of the Socid

Security Act on October 1, 1990, the date on which she dleged she became disabled, and had sufficient

! Pursuant to Fed. R. Civ. P. 25(d)(1), | have substituted new Commissioner of Social Security Michael J. Astrue asthe
defendant in this matter.

% Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she seeksreversal
of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’s Office. Ora argument was
held before me on March 22, 2007 pursuant to Local Rule 16.3(a)(2)(C), requiring the partiesto set forth at oral argument
their respective positions with citations to relevant statutes, regulations, case authority and page references to the
administrative record.



quartersof coverageto remain insured only through September 30, 1992, Finding 1, Record at 22; and thet
prior to June 30, 2003 shedid not have an imparment or combination of imparmentsthat was severewithin
the meaning of the Act and itsimplementing regulations, Finding 3,id. at 23. The Appeds Council declined
to review the decision, id. at 9-11, making it the find determination of the commissoner, 20 CF.R. §
404.981; Dupuisv. Secretary of Health & Human Servs, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs, 76 F.3d 15, 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigrative law judge reached Step 2 of the sequentia process, a which sagethe plaintiff
bears the burden of proof. However, it isade minimis burden, designed to do no more than screen out
groundlessclams. McDonald v. Secretary of Health & Human Servs., 795 F.2d 1118, 1123 (1st Cir.
1986). When aclamant produces evidence of animparment, the commissoner may makeadetermination
of non-disability a Step 2 only when the medica evidence “edtablishes only a dight abnormality or
combination of dight abnormalitieswhich would have no more than aminima effect onanindividud’ sahility
to work even if the individua’ s age, education, or work experience were pecificaly consdered.” Id. at
1124 (quoting Socid Security Ruling 85-28).

Discussion
The plaintiff contendsthet the adminisirative law judgefailed to comply with Socid Security Ruling

83-20 (“SSR 83-20") inevauating her dam for benefitsbased on an dleged psychologicd imparment that



exised before her datelast insured. Plaintiff’ sltemized Statement of Specific Errors (“Itemized Siatement”)
(Docket No. 10) at 1, 3-8. Sherdiesontheaopinion of Dr. William DiTullio, alicensed dinicd psychologist
who saw her once at the request of her attorney, that she had * sgnificant menta impairments since prior to
thedatelastinsured.” 1d. a 2. Theregpparently areno medical recordsfromthereevant timeperiod. Id.,
Record a 19. The adminigtrative law judge noted that Dr. DiTullio “examined the claimant on only one
occasion, and appears to have based [his opinion regarding the onset of disabling mentd imparments] on
the clamant’s subjective alegations” Record a 21. She aso observed that the medica expert who
tedtified at the hearing before her stated that the clamant had impairments that met the Listings, see
Appendix 1 to Subpart P of Section 404 of Title 20 of the Code of Federal Regulations (the“Listings’), for
two mental impairments since June 30, 2003 “but not prior thereto,” Record at 21.
Socid Security Ruling 83-20 ingructs that

[i]n disbilities of nortraumatic origin, the determination of onst involves

congderation of the gpplicant’ salegations, work history, if any, and the medical

and other evidence concerning impairment severity. Theweight to be given any

of the relevant evidence depends on the individua case.
Socid Security Ruling 83- 20, reprinted in West’ s Social Security Reporting ServiceRulings1983-1991,
at 50. Thedate dleged by the clamant should be used “if it is conastent with al the evidence available”
Id. at 51. “[T]he established onset date must be fixed based on the factsand can never beinconsistent with
the medica evidence of record.” Id. According to SSR 83-20, “it may be possible,” but only “[i]n some
cases,” for the adminigtrative law judge to use the medica evidence of record “to reasonably infer that the
onset of a disabling imparment(s) occurred some time prior to the date of the first recorded medica

examindion.” |d. Suchadetermination”must havealegitimatemedicd bass” itisnecessary to cdl onthe

sarvices of amedica advisor in such circumstances. 1d.



SSR 83-20 dso contemplates the possibility that the avallable medica evidence will not yidd a
reasonable inference about the progresson of a clamant’s impairment. 1d. In such a case, “it may be
necessary to explore other sources of documentation” such asinformation from family members, friendsand
former employers of the clamant. Id. Theimpact of lay evidence on the decison regarding the date of
onset “will belimited to the degree it is not contrary to the medical evidence of record.” 1d. at 52.

It is necessary that the evidence establish both that an impairment existed before the date last
insured and that the impairment was severe. See Flint v. Sullivan, 951 F.2d 264, 267 (10th Cir. 1991)
(retrospective diagnosis of post-traumatic stress disorder without evidence of actud disability isinsufficient).

Reports by the plaintiff herself do not congtitute medicd evidence. See Richards v. Barnhart, 2004 WL
2677206 (D. Me. Nov. 23, 2004), at * 3. Themerefalureby theadminidrativelaw judgeto mention SSR
83-20 doesnot condtitutereversibleerror if theruling’ sdictates nonethelessare heeded. See, eg., Fiedv.
Shalal [sic], 1994 WL 485781 (D.N.H. Aug. 30, 1994), at *3 (“The ALJ sfalureto explicitly ry on
SSR 83-20 does not by itsdlf require remand. In this case, however, the ALJ s reasoning aso fails to
comport with SSR 83-20’ s subgtantive requirements.”) (Citation omitted.)

The plantiff contends that “Dr. DiTullio provided an opinion, abelt aretrogpective one, that Ms.
Watson hashad sgnificant menta impairmentssince prior tothedatelast insured.” Itemized Statement at 2.

Dr. DiTullio opined asfollows:

Mental Status Examination did not reved overt evidence of amgjor disorder of
thought, but did revea evidence of amgor disorder of affect. The diagnogtic
impressionsin Leah' scasearethat of Mg or Depression (296.33 DSM-1V),ad
an Atypica Anxiety Disorder with episodic agorgphobia, generdized features,
panic attacks, and socia phobia (300.00). Shedso presents PTSD, chronic and

severe (309.81). These mental disorders span her entire working life, and have
been sgnificantly disabling dl of her career and certainly before 9/30/92.



Record at 227-28. The plantiff contends that the adminidtrative law judge's statement that these
conclusonsare based only on her subjectivedlegationsisnot correct because” psychiatric sgnsare not the
same as symptoms.”  Itemized Statement at 2. 1n the absence of any identification by the plantiff of ether
sgnsor symptomsin Dr. DiTullio’ s report, this assertion is of little assstance to areviewing court. When
asked at ord argument to distinguish the sgnsand symptomsin Dr. DiTullio’ sreport, counsd for theplaintiff
responded only that Dr. DiTullio does not make such digtinctions. At Step 2, wherethe plaintiff bearsthe
burden of proof, the plaintiff may reasonably be expected to be able to apply 20 C.F.R. § 404.1528 to
identify symptoms (“your own description of your physicd or mentd impairment”), signs (“anatomicd,
physologicad, or psychologica abnormadities which can be observed, gpart from your statements
(symptoms)” and laboratory findingsin aphysician’ sreport or records. Whether or not Dr. DiTullio makes
such digtinctions, the commissioner and areviewing court are required to do so.

The plaintiff ligts as “additiona evidence of disahility prior to” the date last insured a check mark
made on a form by a family practice physician on July 3, 2003, id., indicating that the plaintiff had a
psychiatric disability (severe depression and anxiety) that “was manifested before the person attained age
22" Record at 180, and that she was diagnosed by a consulting clinical psychologist in April 2004 and a
socid worker in July 2003 as suffering from a persondity disorder, id. at 202, 205 & 193-94, which
“involves habituated and madadaptive traits that normaly originate in adolescence or early adulthood,”
Itemized Statement at 3. She provided no citation to authority for the assertion in her itemized statement
that “DSM-1V makes [the later quoted statement] clear,” but after ord argument counsd for the plaintiff
provided citationsto three pages of theDiagnogtic Statistical Manud of Mentad Disorders (“DSM-1V-TR)
of the American Psychiatric Association. Specificdly, DSM-IV says of persondity disorders that they

involve apattern of behavior that is* stable and of long duration, and its onset can betraced back at least to



adolescence or early adulthood[.]” Diagnostic and Statistical Manua of Menta Disorders (rev. 4th ed.
2000) at 687. However, the problem with dl three of the cited items of evidenceand the citationto DSM-
IV-TRisthat none of them provides any indication of the severity of the differing psychiatric diagnoses at
any time before the date last insured. See generally Lonsberry v. Barnhart, 2002 WL 449695 (D. Me.
Mar. 25, 2002), at *3-*4.

Dr. DiTullio’ sreport does not establish that he relied on anything other than the plaintiff’ sreport in
reaching hisconclusons. Herefersto a® menta statusexamination” but does not describe what that entalls.
A clamant’s* statements done are not enough to establish that thereisa physica or mentd impairment.”
20C.F.R. 8§ 404.1528(a). “Psychiatric dgnsare medicaly demonstrable phenomenathat indicate specific
psychologicd abnormdities, eg., abnormdities of behavior, mood, thought, memory, orientation,
development, or perception. They must dso be shown by observablefactsthat can be medicaly described
and evaluated.” 20 C.F. R. 8§ 404.1528(b). See also SSR 83-20 at 50 (“medica evidence servesasthe

primary ement in the onsat determination”).

Even if Dr. DiTullio’s report had met the regulatory standard for a retrospective diagnosis of
psychiatric disability, theadminigrative law judge was entitled to rely on thetestimony of themedica expert
a thehearing. Hedid testify, asthe plaintiff notes, Itemized Statement at 2, that he * would & so suspect that
the psychiatricissuesthemsaves’ were present in 1990, Record at 282, but, again, this statement does not
suggest that there was asevere psychiatric impairment at that time. The medical expert went on to say that
he “would have to be concerned that at least from what I’ ve read that the substance abuse was more of a
probleminthosedays.” Id. He concludes, with respect to both physica and mentd impairments, “ So, | do

have some trouble going dl the way back to 1990.” Id. The adminigrative law judge did not er in



concluding that the medicad expert tedtified that the plaintiff did not meet Listing criteriafor psychologicd
impairments prior to the date last insured. 1d. at 21.

In addition, “[g]n individua shdl not be congdered to be disabled for purposes of [the Act] if
acoholism or drug addiction would . . . be a contributing factor materia to the Commissioner’s
determinationthat theindividud isdisabled.” 42 U.S.C. §423(d)(2)C). The gpplicableregulation provides
that the key factor in determining whether drug addiction or dcoholism isamateria contributing factor is
whether the individua would till be found disabled if she stopped using drugs or dcohol. 20 CFR. 8§
404.1535(b). A claimant bears the burden of proving that drug or acohol addition is not a contributing
factor materid to her disability. Brownv. Apfel, 192 F.3d 492, 498 (5th Cir. 1999); Mittlestedt v. Apfel,
204 F.3d 847, 852 (8th Cir. 2000). Giventhemedica expert’ stestimony, the plaintiff hasnot carried this
burden here.

The plaintiff assartsthat “the only evidence on [theissueof psychiatric impairment before the date
last insured] ranged from retrospective opinionsthat Ms. Watson had severe, indeed incagpacitating, menta
impairments prior to the DL, to opinionsthat theinformation wasinsufficient to determine severity prior to
the DLI. That range of evidence will not support the ALJ s positive finding that Ms. Watson's condition
was not severe prior to the DLI.”  Itemized Statement at 3. This argument mischaracterizes some of the
evidence but, moreimportant, it relies on amisperception of the applicable burden of proof. The burden at
Sep 2 remains with the dlaimant. 1t is entirdly gppropriate for an adminigtrative law judge to make a
determination at that step of the sequentid evauation process that a clamant has not produced sufficient
evidence, even in the context of a case to which SSR 83-20 applies.

Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.



NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of the right tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 27th day of March, 2007.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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