UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
ROBERT FINLEY, et al.,
Plaintiffs
Docket No. 06-188-P-S

V.

GEORGE WESTON BAKERIES
DISTRIBUTION, INC,,

N N N N N N N N N NS

Defendant

MEMORANDUM DECISION ON MOTION FOR LEAVE TO FILE AMENDED ANSWER

The defendant moves for leave to file an amended answer to add a counterclam againg plaintiff
Robert Finley. Motion for Leave to Amend Defendant’s Answer (“Motion”) (Docket No. 12) at 1. The
scheduling order in this case set a deadline of January 29, 2007 for amending the pleadings. Scheduling
Order with Incorporated Rule 26(f) Order (Docket No. 5) at 1. Thedefendant assertsthat it did not move
to amend its answer in atimey fashion dueto its “hopd]] that this case would be resolved” and it “did not
and could not know how much Robert [Finley] would owe [the defendant] after the proceedsfromthe sde
of hisdigribution rightswere gpplied to hisdebt . . . until February 7[.]” Id. a 1, 4. Theplantiffsoppose
the motion, contending that they do not need any discovery, that the attempted settlement to which the
defendant refers conssted of “[o]ne e-mail correspondence that [went] without aresponse’ and that the
defendant knew at dl relevant timesthat it had acounterclam againgt Robert Finley, lacking only knowledge
of the specific amount of damages that it would demand in connection with that clam. Objection to

Defendant’s Motion for Leave to Amend Defendant’s Answer (Docket No. 15) at 1-2. In reply, the



defendant assertsthat its delay in seeking to assert the counterclam isnot “ unseemly” and that the plaintiffs
do not suggest that they will suffer any unfair prgudiceif the amendment isdlowed. Defendant’ sReply in
Support of Motion for Leave to Amend Defendant’ s Answer (Docket No. 16) at 1-3.

The deadline to complete discovery in this case is April 16, 2007. Scheduling Order at 2.
Dispositive motions must befiled no later than May 7, 2007 and the caseisto beready for trial by July 30,
2007. 1d.

Itistruethat the plaintiffs do not attempt to demongrate that they will be unfairly prejudiced by the
addition of the counterclam at thislate date or that the proposed amendment would befutile, but those are
not the only congderations relevant to the defendant’s motion. Undue dday may aso result in denid of a
motion to amend. Larocca v. Borden, Inc., 276 F.3d 22, 32 (1st Cir. 2002). Here, waiting for a
response to a settlement proposal does not justify waiting until after the court’ sdeadline for amendment of
the pleadings to seek leave to add a counterclaim, nor does the professed need to determine the precise
amount of damages that will be demanded on the counterclaim. The defendant knew from the time of the
events giving rise to thecomplaint that it had aclam againg Robert Finley, dthough it may not have known
the precisedollar amount of that claim. Inany event, by itsown account, the defendant knew the amount of
that daim no later than January 28, 2007, Motion at 3, the day before the deadline for amendment of the
pleadings. Yet, it did not seek leave to amend before the deadline, nor did it request an extension of the
deadline. This court requires that a motion to amend filed after the deadline for amendment set by a
scheduling order must establish good cause or excusable neglect. Kropp v. School Union No. 44, 238
F.R.D. 329, 330-31 (D. Me. 2006). The defendant’ s explanationsin this case establish neither.

Thiscourt’ sscheduling deadlines are not amere suggestion, subject to the convenience of counsd.

The defendant’ s delay in this case can only be described as undue and not the result of good cause or



excusable neglect. See also Darling's v. General Motors Corp., 235 F.R.D. 26, 28 (D. Me. 2006);
Lamarche v. Metropolitan Life Ins. Co., 236 F.Supp.2d 34, 43 (D. Me. 2002).

The motion for leave to anend the answer isDENIED.

Dated this 22nd day of March, 2007.
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