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RECOMMENDED DECISION ON
CROSS-MOTIONS FOR SUMMARY JUDGMENT
Pantiff Peter F. Casey and defendant Fort Dearborn Life Insurance Company (* Fort Dearborn™)
cross-move for summary judgment in this action brought pursuant to section 1132 of the Employee
Retirement Income Security Act of 1974, asamended (“ERISA”), 29 U.S.C. § 1001 et seq., chdlenging
Fort Dearborn’s denid of Casey’ s application for long-term disability benefits. See generally Complaint
and Jury Demand (Docket No. 1); Plantiff’s Motion for Summary Judgment (“Paintiff’'s S'J Motion”)
(Docket No. 11); Fort Dearborn’s Cross-Mation for Summary Judgment (“ Defendant’s S/J Motion”)
(Docket No. 18).* For the reasons that follow, | recommend that the court grant Fort Dearborn’ smotion

for summary judgment and deny that of Casey.

! Casey neglected to number the pages of his memoranda of law, as is required by Local Rule 7(e). See generally
Plaintiff's S/ Mation; Plaintiff’s Reply to Defendant’ s Opposition to Summary Judgment Motion (“Plaintiff’s S/JReply”)
(Docket No. 22); seealso Loc. R. 7(€). Hiscounsel isreminded to do so in the future.



I. Summary Judgment Standards
A. Federal Ruleof Civil Procedure 56

Summary judgment is gppropriate only if the record shows*that thereisno genuineissue asto any
materid fact and that the moving party is entitled to judgment as ametter of law.” Fed. R. Civ. P. 56(C);
Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004). “Inthisregard, ‘materia’ meansthat acontested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘genuin€ meansthat ‘the evidence about the fact is
such that areasonable jury could resolve the point in favor of the nonmoving paty.”” Navarrov.
Pfizer Corp., 261 F.3d 90, 93-94 (1<t Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’s case. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesin its favor. Santoni, 369 F.3d at 598. Oncethe
moving party has made a preliminary showing that no genuine issue of materid fact exigts, the nonmovant
must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factual eement of itsclaim on which the
nonmovant would bear the burden of proof at trid, its falure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to themoving party.” Inre Spigel, 260 F.3d 27,

31 (1t Cir. 2001) (citation and internd punctuation omitted).



“Thisframework isnot dtered by the presence of cross-moations for summary judgment.” Cochran
V. Quest Software, Inc., 328 F.3d 1, 6 (1st Cir. 2003). “[T]he court must mull each motion separately,
drawing inferences againg each movant in turn.” Id. (citation omitted); see also, e.g., Wightman v.
Soringfield Terminal Ry. Co., 100 F.3d 228, 230 (1<t Cir. 1996) (“ Crossmotionsfor summary judgmat
neither dter the basic Rule 56 standard, nor warrant the grant of summary judgment per se. Cross motions
amply require us to determine whether either of the parties deserves judgment as a matter of law on facts
that are not disputed. Asaways, weresolvedl factua disputes and any competing, rationd inferencesin
the light most favorable to the [nonmovant].”) (citations omitted).

B. Local Rule56

The evidence the court may consder in deciding whether genuine issues of materid fact exist for
purposes of summary judgment is circumscribed by the Locad Rules of thisDidtrict. SeelLoc. R. 56. The
moving party must firgt file astatement of materid factsthat it damsarenot indispute. See Loc. R. 56(b).
Each fact must be sat forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit a respongive “ separate, short, and concise’ statement of meteriad
facts in which it must “admit, deny or qudify the facts by reference to each numbered paragraph of the
moving party’s statement of materid facty.]” Loc. R. 56(c). The nonmovant likewise must support each
denid or quadlification with an appropriate record citation. Seeid. Thenonmoving party may aso submitits
own additiona statement of material factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s satement of additiona
feacts, if any, by way of areply satement of materid facts in which it mugt “admit, deny or qudify such
additiond facts by reference to the numbered paragraphs’ of the nonmovant’s statement. See Loc. R.

56(d). Agan, each denid or qudification must be supported by an appropriate record citation. Seeid.



Failure to comply with Locd Rule 56 can result in serious consegquences. “Facts contained in a
supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,
ghall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record materia properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificaly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1t Cir. 2004) (“We have congastently upheld the enforcement of
[Puerto Rico’'s amilar locd] rule, noting repeatedly that parties ignore it at their peril and that failure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in the movant’ s statement of undisputed factsadmitted.”) (citationsand internd
punctuation omitted).

Il. Factual Context
A. Evidentiary Objections

Insupport of hismotionfor summary judgment, Casey filed an affidavit hesgned under pendtiesof
perjury on November 21, 2006. See Affidavit of Peter F. Casey (Docket No. 13). He cites to that
afidavitin many of hisstatementsof materid facts. See generally Plaintiff’ s Statement of Materid Factsin
Support of Motion for Summary Judgment (* Plaintiff’ sSMF’) (Docket No. 12). Fort Dearborn objectsto
congderation of the materid contained in the affidavit on the ground that it never was presented to the
adminigtrator as part of administrative review and, hence, cannot properly be considered by the reviewing
court. See Fort Dearborn’s Opposing Statement of Materid Factsin Oppostion to Plaintiff’ sMotion for

Summary Judgment (“ Defendant’s Opposing SMF”) (Docket No. 20) 11 7-12, 16-17.



The parties concur that Fort Dearborn’s denia of Casey's clam is reviewable only for
determination whether that action was arbitrary, capricious or an abuse of discretion. See Plantiff’'s §/J
Motion at [5]; Memorandum of Law in Oppogtion to Plantiff’s Motion for Summary Judgment and in
Support of Fort Dearborn’s Cross-Motion for Summary Judgment (* Defendant’ sS/JOppodtion”) (Docket
No. 19) at 8; seealso, e.qg., Glistav. Unum Life Ins. Co. of Am., 378 F.3d 113, 125 (1st Cir. 2004)
(“Where, ashere, aplan adminigtrator has discretion to determine digibility for and entitlement to benefits,
the district court must uphold the administrator’ s decison unlessit is arbitrary, capricious, or an abuse of
discretion.”) (citation and internd quotation marks omitted). “The ordinary rule is that review for
arbitrariness is on the record made before the entity being reviewed.” Liston v. Unum Corp. Officer
Severance Plan, 330 F.3d 19, 23 (1st Cir. 2003). While the First Circuit has declined to adopt an
“ironclad rule’ againgt discovery of extra-record evidence in such cases, it has cautioned: “Still, at least
some very good reason is needed to overcome the strong presumption that the record on review islimited
to the record before the adminigtrator.” Id.; see also, e.g., Perlman v. Swiss Bank Corp.
Comprehensive Disability Prot. Plan, 195 F.3d 975, 982 (7th Cir. 1999) (dlowing thet, even pursuant to
deferentid arbitrary-and-capricious standard of review, “discovery may be appropriate to investigate a
clam tha the plan’s adminigtrator did not do what it said it did — that, for example, the gpplication was
thrownin thetrash rather than eva uated on the merits. But when there can be no doubt that the gpplication
wasgiven agenuineevauation, judicid review islimited to the evidence that was submitted in support of the
gpplication for benefitd.]”). Casey offers no reason— et done good reason — for his belated proffer of
evidence. See generally Fantiff's S/ Motion; Pantiff’s §J Reply. Accordingly, Fort Dearborn’s

objections to condderation of this materid are sustained. | set forth only such portions of Casey’s



datements of materia factsas are supported by citationsto the underlying adminigtrative record (* Record”)
once citations to his affidavit are set asde.

A second threshold evidentiary issueremains. Casey objectsto Fort Dearborn’ s entiredatement of
additiona facts on the ground that it is not “short and concise,” asrequired by Local Rule 56(c), inasmuch
as (i) Fort Dearborn sets forth sixty-three additiona paragraphs, and (i) many of those track over facts
Casey had dready set forth in his satement of materid facts. See Plantiff’ s Reply Statement of Materid
Fects (“Paintiff’ sReply SMF’) (Docket No. 23) at [1]. Theobjectionisoverruled. Assuming arguendo
that thereis an outer bounds on the sheer number of statements a litigant may offer without running afoul of
the shortness and conciseness requirements of Loca Rule 56(c), the proffer of sixty-three statements does
not come within siriking distance of that outer edge— at least not when, ashere, each of those statementsis
in itsdf short and concise.  Further, while Fort Dearborn’s facts do track over those of Casey to some
extent, Fort Dearborn’s version tends to be more detailed and differently nuanced than that of Casey. Its
additiond facts cannot fairly be characterized as smply redundant of those set forth by its adversary.

B. Cognizable Facts

Taking into account the foregoing resolution of evidentiary issues, the parties datementsof materid
facts, credited to the extent either admitted or supported by record citationsin accordance with Local Rule
56, reved the following relevant to this recommended decision?

Casey began work for Sabre Y achtsin South Casco, Maine on October 11, 2004. Fantff’ sSVIF
11, Defendant’ sOpposing SMF 1. Heenrolled in along-term disability program offered by hisemployer

(“Plan”) effective January 1, 2005. 1d. 2. ThePlanisadministered by Fort Dearborn.1d. 3. ThePlan

% Inasmuch as the parties’ sets of statements of material facts to some extent cover the same ground, | have melded the
(continued on next page)



grants Fort Dearborn discretionary authority over the Plan, including the power to interpret it. Additiona
Materid Facts in Oppogtion to the Plaintiff’s Motion for Summary Judgment (“ Defendant’s Additiona
SMF’), commencing a page 6 of Defendant’s Opposing SMF, 1134; Flantiff's Reply Statement of
Materia Facts (“Plaintiff’ s Reply SMF’) (Docket No. 23) 1 34.2

Casey had a longgtanding medicd history of ulcerative colitis (a chronic infection of the large
intesting), which required him to undergo atotd abdomina colectomy (removd of the large intestine) in or
about 1980. Id. 144. As part of Casey’s treatment, he was provided with a permanent ileostomy, or
ostomy, asurgica procedurein which, after the colon, rectum and anus have been removed, the end of the
amal integtine is attached and brought out through the abdomina wall to bypass the now-missng large
intestine and dlow drainage of intestind waste out of the body. Id. 145. Casey received a stoma—an
opening in his abdomina wall to alow thiswaste to exit hisbody. Id. §46.* Originaly, Casey’sileostomy
and somasat ontheright sde of hisabdomen, but he developed aherniaat that initid Site, andin July 2003
his surgeon, Dr. MacGillivray, rdocated them to hislower left dbdomen 1d. §47. In October 2003 Dr.
MacGillivray diagnosed Casey with a probable hernia a the new ileostomy ste, which Dr. MacGillivray
advised Casey would requirerepair. 1d. 148. Casey requested adday intreatment, and Dr. MacGillivray
advised him to follow up in six months, or sooner as needed. 1d. §49.°

During 2004 Casey was seenon severa occasonsby hisregular hedth-care provider, family nurse
practitioner (“FNP’) Maureen Harpell, a Naples Family Practice. Plantiff’s SMF ] 8; Defendant’s

Opposing SMF 8. Shefollowed him for anumber of problems, including back pain, anxiety, depression

two for purposes of setting forth the evidence cognizable on summary judgment.

® My recitation incorporates Casey’ s qualification.

* My recitation incorporates Casey’ s qualification.

® Casey qualifies this statement, asserting that Dr. MacGillivray indicated it was appropriate to defer treatment of the
(continued on next page)



and apossible urinary-tract infection. 1d.° On January 28, 2004 Casey saw Harpell with acomplaint of
fever, chills and right flank pain and a history of rend colic. 1d. § 14.” Harpell ordered a number of
diagnogtic laboratory testsand directed that “aCT scan be obtained today ruling out any obstructing sone.”
Id. On February 3, 2004 Harpell discussed the results of the CT scan with Dr. Wright “with regard to
[Casey’s| persstent fever.” 1d. 15. It wasdecided to repeat theprevioudy donelab work and to obtain
an additiond abdomina CT scan with contrast “to evaluate hisfever of unknown origin.” 1d. Onboth CT
scans, the presence of aherniaa the ileostomy site was incidentally noted. 1d.2
Insurance billing records submitted for Casey’ smedica treatment and the CT scan of January 28,
2004 contain five diagnoss codes 553.20, for “Ventrd Hernia Nos,” as well as diagnosis codes for
“Abdomind Pain, Unspecified S,” “Pyrexia Of Unknown Origin” and “Other genera symptoms.”
Defendant’ s Additional SMF §] 54; Plaintiff’s Reply SMF ] 54; see also Record at 293-94.° Insurance
billing records submitted for Casey’s medica treatment and CT scan on February 4, 2004 again contain
diagnosiscode 553.20 for “Ventrd HerniaNos’ aswel asdiagnosiscodesfor *“ Other Diseases of Spex”
“Other Chronic Nondcoholic Liv[er]” and ‘Other Specified Disorders of K[idney].” Defendant’'s

Additional SMF §]57; Plaintiff's Reply SMIF §/57; see also Record at 317.°

hernia*“so long asit does not become larger or cause any further problems.” Plaintiff’s Reply SMF 1 49; Record at 72.
® Fort Dearborn qualifies this statement, asserting that Casey received aprescription for three months of ostomy supplies
from Harpell on September 23, 2004. See Defendant’ s Opposing SMF | 8; Record at 30, 333, 434-35.

" Fort Dearborn qualifies this statement, asserting that Casey presented to Harpell with a chief complaint of abdominal
pain. See Defendant’s Opposing SMF 1 14; Record at 443.

8 Fort Dearborn qualifies this statement, asserting that both CT scans concluded Casey had a hernia, with small bowel
loops present in his subcutaneous tissue. See Defendant’s Opposing SMF 1 15; Record at 166, 215.

° My recitation incorporates Casey’ s qualification.

My recitation reflects Casey’ s qualification.



During a September 23, 2004 vist with Harpell, Casey requested anote verifying that he needed
ostomy supplies, and Harpell provided it. Plaintiff's SMF § 11; Defendant’s Opposing SMF § 11.
During that visit, Casey consulted Harpell on anumber of problemsunreated to hisileosomy. 1d. Ostomy
supplies are available over the counter and do not require a prescription. 1d. 9.

The only other providers who saw Casey during 2004 were Dr. Meredith, a podiatrist who
examined him on referrd from Harpel for acomplant of hed pain and diagnosed plantar fascitis, and Dr.
Coallins, who saw Casey at the Bridgton Hospital Emergency Room for acomplaint of fever and diagnosed
aurinary tract infection and dehydration. 1d. 7 13.%2

Casey consulted with Dr. MacGillivray for his perigoma-herniaproblem on April 6, 2005. 1d.
17. Dr. MacGillivray sated in aletter to Sabre Y achtsdated April 6, 2005 that the hernia® protrudes and
becomes symptomatic when [Casay] isinvolved in strenuous activity and heavy lifting,” adding: “Mr. Casey
told methat he did not think he could continue to do the strenuous activity at hiscurrent job whilehishernia
perssts” 1d.; Defendant’'s Additiond SMF 9 38; Plaintiff’s Reply SMF 1 38.

On April 6, 2005 Casey submitted a claim form seeking benefits under the Plan. Defendant’s
Additional SMF § 35; Flantiff’s Reply SMF  35. Casey indicated on the clam form that (i) he was
disabled by aparastoma hernig, (ii) hisdisability began on April 6, 2005, and (iii) hislast date worked was
April 1, 2005. Id. 36. Casey dso disclosed that he suffered from the same or smilar illness (parastomal

hernia) from approximately 2002 to 2003, athough he was unsure of the dates. Id. § 37.

" Fort Dearborn qualifies this statement, asserting that Casey received a prescription for ostomy supplies for insurance
purposes. See Defendant’s Opposing SMF 1 11; Record at 30, 333, 359, 434.

2 Fort Dearborn admits this statement but purports to qualify it with a statement that contradictsit. See Defendant’s
Opposing SMF 1 13. | omit that proffered qualification, whichisin any event immaterial.



ThePlan contains an exclusion for disability dueto apreexisting condition that provides, in relevant

This policy will not cover any disability:

1 which is caused or contributed to or by, or results from a pre-exising
condition; and

2. which begins in the first 24 months after the employee's effective dete,

unless the employee received no treatment of the condition for 6 consecutive months after
his effective date.

*k*

“Trestment” means consultation, careor servicesprovided by aPhyscianinduding
diagnostic measures and taking prescribed drugs and medications.

“Pre-exiging Condition” meansaSicknessor Injury for which the Insured received
treatment within 12 months prior to the Insured' s effective date.

Faintiff’s SMF § 23; Defendant’s Opposing SMF ] 23; see also Defendant’s Additiona SMF [ 30;
Haintiff’s Reply SMF 9 30. The Plan’ sdefinition of “totaly disabled” or “totd disability” requiresthet the
insured be “unable to perform the Materia and Substantial Duties of the Insured’s Regular Occupation
because of adisability.” Plantiff’s SVIF  24; Defendant’ s Opposing SMF | 24.

Casey’ sclamed date of disability, April 2005, fdl within thefirst sx months of hiseffective date as
aparticipant in the Plan, January 1, 2005. Defendant’ s Additiona SMF §142; Plaintiff’ sReply SMF 142.
Accordingly, Fort Dearborn reviewed the claim to determine whether Casey had received some treatment
for apreexisting condition (as defined by the Plan) during the twelve months prior to the effective date, or

from January 1, 2004 through January 1, 2005 (“ Exclusionary Period”). Id. §43.2

3 My recitation incorporates Casey’s qualification.

10



Dr. M acGillivray filled out the Attending Physician Certificate portion of aFort Dearborn disability
clam formon April 25, 2005, gating: “Peatient was or will be continuoudy disabled (unable to work) from

4/6/05 to undetermined.” Plaintiff sSMF § 19; Defendant’ sReply SMF §19. Dr. M acGillivray noted thet

Casey’s diagnosis was a “ventrd hernid’ and that Casey had first contacted him for this condition in
October 2003. Defendant’s Additiona SMF {1 39; Plaintiff’s Reply SMF 139. In another disability
certificate executed in August 2005 Dr. MacGillivray answered “ Y es’ to the question, “Isthe patient now
totdly disabled?” Fantiff’s SMF Y 20; Defendant’ s Opposing SMF §20. Dr. M acGillivray indicated thet
the only duty of Casey’ semployment that he could not performwas* heavy lifting.” Defendant’ sAdditiond
SMF 1 40; Plaintiff’s Reply SMF § 40.

Fort Dearborninitialy denied Casay’ s gpplication for long-term disability benefitson the ground thet
the disabling conditionof hisperisoma herniawas apreexisting condition asdefined by thePlan. Fantiff's
SMF { 25; Defendant’s Opposing SMF 1 25. Specificdly, Fort Dearborn determined that during the
Exclusonary Period Casey consulted with Harpell, at which time he requested and recelved aprescription
for ostomy supplies, which were subsequently dispensed by hispharmacy. Defendant’ sAdditiona SVIF |
62; Plaintiff’ s Reply SMF §162." Fort Dearborn concluded that Casey’ s consultation with amedical-care
provider, Harpell, for and hislater recaipt of ostomy supplies condtituted “trestment” of hisileostomy during
the Exclusionary Period. 1d. T 63.° Fort Dearborn concluded that because an ileostomy causes,

contributes or results in a parastomal hernia, Casey’ s condition was preexigting. Id. 764."

! Casey qualifiesthis statement, asserting that in the same statement, Dr. MacGillivray gave Casey only a“ sedentary”
work capacity. See Plaintiff’s Reply SMF 1 40; Record at 494.

1> Casey purportsto qualify this statement, admitting that this was the reason given but denying that it was supported by
substantial evidence. See Plaintiff’s Reply SMF § 62. Thisisin the nature of alegal argument rather than a factual
qualification and is on that basis disregarded.

18 Casey purportsto qualify this statement, admitting that this was the reason given but denying that it was supported by
(continued on next page)
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On or about April 26, 2006 Casey gppeded from the denid of benefits without submitting any
additiond medicd evidence. 1d. §66. He conceded on April 26, 2006 that his “pre-exiging astomy
condition contributed to the devel opment of the herniaand, thus, to hisdisability.” 1d. §67. Heargued only
that his consultation with Harpell on September 23, 2004 for a prescription for ostomy supplies and
subsequent purchase of those supplies on November 29, 2004 did not constitute “trestment” under the
termsof thePlan. 1d. 168.® Whilecondudingin hisApril 26, 2006 apped letter that “thereisno evidence
that FNP Harpell examined Mr. Casey’ sostomy Siteor provided any other trestment or servicesto carefor
[the ostomy],” Casey declined Fort Dearborn’s invitation to submit additiona information to support his
appeal. 1d. 169.%° For example, Casey never provided Fort Dearborn with astatement from FNP Harpell
disouting the provison of any trestment of his oomy — i.e., consultation, care or sarvices, including
diagnostic measures or prescribed drugs or medications. 1d. § 70.°

When Fort Dearborn received Casey’ s April 26, 2006 apped, it undertook amedicdl filereview of
his dam for benefits. 1d. 1712 Specificaly, Thomas A. Reeder, M.D., reviewed dl of the evidence

submitted by Casey on hisclamand dl of themedica records obtained from hismedical-care providersto

substantial evidence. See Plaintiff’s Reply SMF 1 63. Thisisin the nature of alegal argument rather than afactual
qualification and is on that basis disregarded.

'7 Casey purportsto qualify this statement, admitting that his claim was denied and his herniawas caused by a preexisting
condition but arguing that it is clear these facts alone are not sufficient to sustain adenial given the Plan’s definition of
preexisting condition. See Plaintiff’s Reply SMF { 64. Thisisin the nature of alegal argument rather than a factual
qualification and is on that basis disregarded.

18 Casey qualifies this statement, asserting that the provision of the note for ostomy supplies was the only ground raised
to deny the claim. See Plaintiff’s Reply SMF 68; Record at 95-97.

9 Casey qualifiesthis statement, asserting that Fort Dearborn’s medical examiner, Dr. Reeder, obtained further information
from Harpell on May 18, 2006, and that she told Dr. Reeder only that she “noted” the presence of the hernia, with no
indication she provided treatment for it. See Plaintiff’s Reply SMF 1 69; Record at 43, 50.

% Casey purportsto qualify this statement, asserting it was unnecessary for him to provide such information inasmuch as
Dr. Reeder obtained it directly from Harpell. See Plaintiff’sReply SMF §70. Thisisin the nature of alegal argument
rather than afactual qualification. Inany event, | fail to see how Casey’sjudgment of the necessity of submission of
additional information in April 2006 could have been influenced by an event that had yet to occur. The proffered
qualification is on those bases disregarded.

12



determine if his parastomd hernia was a preexisting condition under the terms of the Plan. Defendant’s
Additional SMF | 72; Record at 45-53. Dr. Reeder concluded that Casey’ s parastoma herniawas a
preexigting condition. Defendant’ s Additiond SMF 1 73; Plantiff’ sReply SMF §73. Hisconclusonwas
based on (i) Casey’ s prior October 2003 trestment with Dr. MacGillivray for the samehernia, (ii) Casey’s
consultation with Harpell in September 2004 for a prescription for ostomy supplies, (iii) the dispensing of
those medica goods in November 2004 for the care of Casey’s ileostomy as documented by insurance
billing records and pharmacy records, (iv) evidence of Casey’s parastoma hernia as documented by
abdomina CT scan, and (v) Dr. Reeder’ s determination that if Casey had not had an ileostomy, hewould
not have developed the parastoma hernia, and thus the ileostomy caused the hernia 1d. | 74.%
Additiondly, Dr. Reeder questioned whether Casey was disabled, stating it was “not clear what was
impairing about the Plaintiff’s parastomd hernia” 1d.  75.

Dr. Reeder noted that Casey’ s medicd recordsindicated the presence of the parastomal herniaas
early as October 2003, yet Casey worked for more than two years with that condition. 1d. §76.2 Dr.
Reeder stated that an April 2005 abdomind CT scan reved ed the same obyjective findings as those reported
onanabdomina CT scan obtained during February 4, 2004. Defendant’ sAdditiond SMF §77; Record at

50.%* Dr. Reeder observed that Casey appeared to have left work at Sabre Yachts because of an

2 My recitation incorporates Casey’ s qualification.

% Casey purports to qualify this statement, admitting that while the Record reference shows Dr. Reeder’s conclusions, it
also demonstrates their incorrectness. See Plaintiff’s Reply SMF  74. Thisisinthe nature of alega argument rather than
afactual qualification and ison that basis disregarded.

% Casey purportsto qualify this statement, asserting that his condition clearly had changed from 2003 to April 2005, at
which time Dr. MacGllivray “felt that [Casey] wastotaly disabled from working dueto the hernia.” Plaintiff’s Reply SMF
176. Casey’s statement is not fairly supported by the citation given, which reflects that Dr. MacGillivray relayed Casey’s
belief that he could not continuein hisjob while his hernia persisted, see Record at 480, and ison that basis disregarded.
# Casey denies that the objective findings were the same, see Plaintiff’s Reply SMF ] 77, asserting that the February 4,
2004 CT scan revealed “aleft anterior dbdominal herniacontaining small bowel[,]” Record at 215, whereasthe April 2, 2005
CT scan was noted to show the presence of “alarge ventral herniacontaining small bowel in the area of the ostomy[,]” id.
(continued on next page)
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dtercation with aco-worker. Defendant’sAdditional SMF 1 78; Plaintiff’ sReply SMF §78.% Dr. Resder
noted that, according to Casey’s March 31, 2005 office vigt with Harpell, Casey had no intention of
returning to hisjob. 1d. §79. In fact, Casey informed Harpell on March 31, 2005 that he “made the
decision that he [did] not intend to go back to [Sabre Y achts] as he [found] it too stressful.” 1d. 80.%
Harpdl gave Casey anote for “no work for the next seven days due to his ongoing anxiety and difficulty
working,” but noted that she did not havetimeduring the March 31, 2005 visit to complete adisability form
with Casgy. Id. 81. Dr. Reeder spoke with Harpell on or about May 18, 2005. Id. 182. Harpdl
informed Dr. Reeder at that time that shewaswell aware of Casey’ sparastoma herniaand had been since
October 2003 because it was obvious and could be seen protruding underneath Casey’ sclothes. Id. 83.
Harpell advised Dr. Reeder that Casey had not complained about his hernia. 1d. 1 84.%"

In reaching the conclusionthat Casey’ sparastoma herniadid not provide convincing evidenceof an
impairing condition, Dr. Reeder also considered (i) Dr. MacGillivray’ s statement that Casey told him “that
[Casey] did not think that he could continue to do the strenuous activity at his current job while hishernia
perssts’ and (ii) Dr. MacGillivray’ slater opinion that Casey was incgpable of performing “heavy lifting” at

work. 1d. 85.2 Dr. Reeder did not find any convincing evidence that Casey suffered from animpairing

at 137.

% Casey admits that Dr. Reeder made this statement but disputes its accuracy, noting that the underlying Record
referenceisworded: “[Casey] statesthat most recently at work he had a blow up with another coworker and was asked to
take athree-day leave.” Plaintiff’s Reply SMF  78; Record at 430.

% Casey purportsto qualify this statement, asserting that, in addition, he was unable to perform the physical requirements
of hisjob. See Plaintiff’s Reply SMF §80. However, the Record citations given support, at most, the proposition that
Casey told Dr. MacGillivray he was unable to do his job. See Record at 387, 478. The qualification therefore is
disregarded.

% Casey purportsto qualify this statement, asserting that it is not clear from the Record references whether Harpell was
referring to not receiving complaints during the entire time she treated him or only at or near the time she spoke with Dr.

Reeder. See Plaintiff’sReply SMF 184. Thisisinthe nature of alegal argument rather than afactual quaification. Inany
event, itisreasonably clear that Harpell referred to alack of complaints during the entire time she had treated Casey. See
Record at 43-44. The proffered qualification ison those bases disregarded.

% Casey purports to qualify this statement, asserting that to reach that conclusion, Dr. Reeder had to ignore Dr.

(continued on next page)
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condition as of April 2005. 1d. ¥ 86.%° Dr. MacGillivray had not provided any detailed information
regarding the specific functions of Casey’s job he was unable to perform in April 2005 as aresult of his
parastomd hernia. 1d. 87.%

On the basis of the evidence in Casey’ s claim file and upon the additional recommendations after
Dr. Reeder’ smedical-filereview, Fort Dearborn considered Casey’ s appeal on June 22, 2006 and upheld
the prior determination to deny Casey benefitsunder thePlanon groundsthat (i) Casey’ sdisability duetoa
parasoma herniawas caused by his ileostomy, which was a preexisting condition under the terms of the
Plan, and (ii) it was unclear exactly what was impairing about Casey’ s condition of parastoma hernia that
would prevent him from performing the materid and substantia duties of his occupetion as of the time he
stopped working in April 2005 had his condition not been determined to be preexisting. 1d. 189.%* Casey
filed suit againgt Fort Dearborn on or about July 18, 2006, pursuant to 29 U.S.C. § 1132, to recover
benefits under the Plan that had been denied. 1d. 1 90.

[11. Analysis
Casey concedes that (i) the Plan accorded Fort Dearborn discretion to determine hiseligibility for

benefits and to interpret the Plan' sterms, and (ii) this court’ sreview accordingly isconfined to determining

MacGillivray’s statements that Casey was totally disabled. See Plaintiff’sReply SMF {185. Thisisinthenature of alega
argument rather than afactual qualification and is on that basis disregarded.

# Casey purportsto qualify this statement, asserting that Dr. Reeder’ s failure to find such convincing evidence resulted
from willful disregard of the evidence before him. See Plaintiff’sReply SMF {186. Thisisin the nature of alegal argument
rather than afactual qualification and is on that basis disregarded.

% | omit Fort Dearborn’ s further statement that “a Physical Requirements Form submitted by Sabre Y achts for Plaintiff’s
position of boat builder did not indicate that ‘ heavy lifting’ was a Material and Substantial duty of the Plaintiff'sjob.”
Defendant’s Additional SMF 1 88. The statement, which Casey denies, see Plaintiff’s Reply SMF {88, is not supported
by the citation given, which states (contradictorily) that Casey was required to lift for two percent of thetimereqguiredin
an average eight-hour day and to lift fifty pounds up to two hours a day, and does not address whether lifting is a
material and substantial duty of the job, see Record at 387.

3 Casey purports to qualify this statement, denying that this conclusion was supported by substantial evidence. See
Plaintiff’sReply SMF 89. Thisisinthe nature of alegal argument rather than afactual qualification and isonthat basis
disregarded.
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whether Fort Dearborn’s decison was arbitrary, capricious or congtituted an abuse of discretion. See
FPantiff's ¥JMation a [5]. In such circumstances, an insurer’ s decison “must be uphddif it isreasoned
and supported by substantial evidence” Gannon v. Metropolitan Life Ins. Co., 360 F.3d 211, 212-
13 (1 Cir. 2004). “ Substantid evidence,” inturn“requiresmorethan ascintillaof evidencebut lessthana
preponderance of the evidence to support a concluson[.]” Kennard v. Unum Life Ins. Co., 211
F.Supp.2d 206, 221 (D. Me. 2002) (citation omitted); seealso, e.g., Doylev. Paul RevereLifeIns. Co.,
144 F.3d 181, 184 (1<t Cir. 1998) (substantial-evidence standard requires only “evidence reasonably
aufficient to support aconclusion’). Whileaninsurer “can give conflicting opinions different weght, it cannot
reinvent the evidence beforeit.” Kennard, 211 F. Supp.2d at 221.

Fort Dearborn ultimately denied Casey’ srequest for long-term disability benefits ongroundsthet (i)
the herniacondition was* preexisting” becausehe received treatment for hisastomy during the Exdusonary
Period in the form of Harpell’ s prescription for ostomy supplies, (ii) the herniacondition was* preexisting”
because he received treatment for that condition during the Exclusonary Period in the form of CT scans
diagnosing it, and (iii) it was not clear what wasimpairing about hishernia (and thus he had not proven total
disbility). See Record at 22-25. Casey contends that none of these groundsis supported by substantial
evidence of record; Fort Dearborn rejoinsthat dl three are. See Plaintiff’s SJMotion a [5]; Defendant’s
SJ Opposition a 9-15. | agree that Fort Dearborn’s second bass for denid of Casey’sdam is
unsupported by substantia evidence; however, thefirst and third pass muster. Inasmuch asthesudaingaility
of even one of Fort Dearborn’ sthreegrounds for denid isfatd to Casey’ SERISA chdlenge, | recommend
that the court grant Fort Dearborn’s motion for summary judgment and deny that of Casey.

A. Treatment in Form of Prescription for Supplies
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The Plan excludes coveragefor any disability that is“caused or contributed to or by, or resultsfrom
a pre-exiding condition[.]” Paintiff's SMF | 23; Defendant’s Opposing SMF 1 23. A “preexisting
condition,” inturn, isdefined as“a Sickness or Injury for which the Insured received treetment” during the
Exclusonary Period. 1d. “Treatment,” findly, is defined as* consultation, care or services provided by a
Physician including diagnostic measures and taking prescribed drugs and medications” 1d.

Fort Dearborn denied Casey’ sclam in part on the ground that Casey received “treatment” for his
ileastomy during the Exclusonary Period in the form of aprescription for ostomy supplies from Harpdl —
which he used to obtain such supplies— and that the ileostomy caused or contributed to the hernia Casey
damsisdissling. See Defendant’'s §J Opposition at 10-11. Casey admitsthat Harpdl qudifiesasa
“Phyddan” pursuant to the Plan’ slanguage and that theileostomy caused or contributed to the hernia. See
Plaintiff sS/JMotion a [6] n.2 & [7]; see also Defendant’ s Additional SMF 67; Plaintiff’ sReply SMF |
67. However, he conteststhat Harpell provided “trestment” for theileostomy. See Fantiff’ sS'JMotiona
[6]. Specificdly, he arguesthat:

1 Ostomy supplies are not prescribed drugs or medicines inasmuch as they are avallable
without a prescription and are neither drugs nor medicines. Seeid.

2. His use of supplies for sdlf-care of his ostomy does not meet the Plan’'s definition of
trestment inasmuch asit isnot “ care, consultation or services provided by aPhysician.” Seeid. (emphasis
inorigind).

3. Harpdl’s“minigterid act of writing anoteto dlow [Casey] to continueto purchase sdf-care
suppliesfor hisostomy cannot reasonably be characterized as‘ car€’ or * services provided by aphysician.”

Id. a [7].
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4, Harpdl’s provison of a note to Casey so that he could continue to purchase ostomy
supplies a the Medicine Shoppe cannot reasonably be characterized as a* consultation.” Seeid.

Casey does not contest that, during the Exclusonary Period, he sought a“note’ from Harpell
verifying his need for ostomy supplies at the request of a new pharmacy in order that he might receive
insurance coverage for them. See Faintiff’'s S Motion a [4]; Plaintiff’s SJ Reply at [3]. Nor does he
contest that the*note” waswritten on aprescription blank. See Plaintiff’ sS'JMotionat [4]. Whilehenow
pointsto evidence of record that ostomy supplies are non-prescription, see Plaintiff’ sSMF 19; Record at
357, 386, and contests that Harpell wrote a*“prescription” for them, he himsdlf, during the administrative-
review process, characterized her ashaving written such a® prescription,” see, e.g., Defendant’ sAdditiond
SMF 1 68; Record at 89; Defendant’s Opposing SMF | 11; Record at 30. In addition, during the
adminigraive-review process, he declined an opportunity to submit further evidence that might have
strengthened hisposition, such asaletter from Harpell explaining that, despite ppearancesto the contrary,
what she wrote was not a “prescription.” See, e.g., Defendant’s Additiona SMF 11{] 69-70; Plaintiff's
Reply SMF 11 69-70.

Regardlesswhether Casey could have obtained his ostomy supplieswithout a prescription (or even
a“note”) had he beenwilling to bypasshisinsurer and pay for themin full, he choseduring the Exclusonary
Period to seek from Harpell, and she provided, what Fort Dearborn supportably concluded based on the
record beforeit (including Dr. Reeder’ scomments and Casey’ sown characterization) wasa“ prescription”
Further, Fort Dearborn rationaly concluded that ostomy suppliesqudified as“drugs’ or “medications” As
Fort Dearborn correctly points out, see Defendant’ s §/'J Opposition at 11, the definition of “drugs’ isquite
broad; a“drug’ isdefined, inter alia, asa“[t]hergpeutic agent; any substance, other than food, used in the

prevention, diagnosis, aleviation, treatment, or cure of disease.” Stedman’ sMed. Dictionary 542 (27thed.
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2000); seealso, e.g., Webster’ sThird New Int’| Dictionary 695 (1981) (defining a“drug,” inter alia,as*a
substance intended for use in the diagnosis, cure, mitigation, treatment, or prevention of diseasein man or
other anima” and *a substance other than food intended to affect the structure or function of the body of

man or other animd”). Ostomy supplies, which are used in care and maintenance of an ileostomy, rationly
can be viewed as part and parce of trestment, and/or dleviation or mitigation, of the disease of ulcerative
calitis.

For the foregoing reasons, Fort Dearborn’s denid of Casey’s clam on the ground that Harpell
provided “treatment” for Casey’ sileastomy during the Exclusionary Period in theform of aprescription for
drugs or medications (ostomy supplies) was reasoned and supported by substantial evidence. No moreis
required for the decison to pass muster pursuant to the applicable standard of review.

B. Treatment in Form of Diagnostic Findings

Fort Dearborn next argues that it supportably determined that Casey received treatment for his
parasomad hernia during the Exclusonary Period in the form of CT scans that goecificaly noted and
diagnosed the hernia.  See Defendant’s §/J Opposition a 11-12. The Plan defines a “Pre-exising
Condition” as “a Sickness or Injury for which the Insured received treatment” during the Exclusonary
Periodintheform,inter alia, of “diagnostic measures.” Plaintiff’s SVIF 4] 23; Defendant’ sOpposing SMF
1 23 (emphasis added). “[S]traghtforward language in an ERISA-regulated insurance policy should be
given its natura meaning.” Hughes v. Boston Mut. Life Ins. Co., 26 F.3d 264, 268 (1st Cir. 1994)
(atation and internal quotation marks omitted). As Casey suggests, “ The plain language of the policy ...
logicdly requires that the purpose of the disquaifying trestment be related to the sckness or injury
condtituting the pre-exigting condition.” Fantiff’s §JMation & [7]; see also, e.g., Pitcher v. Principal

Mut. Life Ins. Co., 93 F.3d 407, 409, 411-12 (7th Cir. 1996) (refusing to gpply excluson of condition
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“for which [an insured] . . . received trestment or service’ to insured’ s breast cancer when she “did not
receivea’treatment or service' for breast cancer” but rather for an unrelated breast condition) (emphadsin
origind); Giroux v. Fortis BenefitsIns. Co., 353 F. Supp.2d 45, 50-53 (D. Me. 2005) (insurer arbitrarily
determined insured’ smotor neuropathy to be a condition for which he had received physician consultation
when insurer and its medica reviewer ignored physician’ sletters explaining that he had merdly incidentaly
noted motor neuropathy during the course of a consultation with insured for an unrelated condition).*

Harpell ordered a CT scan on January 28, 2004 to rule out the presence of an obstructing stone.
While she ordered a second abdomina CT scan on February 3, 2004 to evauate Casey’s fever of
“unknown origin,” she did not need a CT scan to diagnose the hernia, which protruded from benegth
Casey’ s clothes and had been obvious to her since October 2003. Fort Dearborn points to no evidence
indicating that the herniawasin fact the cause of Casey’ stroubling symptoms or was even suspected to be
a possible cause by Harpell or any other hedth-care provider. In the circumstances, Fort Dearborn’s
conclusion that the herniawas a sickness or injury for which Casey received trestment (in the form of the
two CT scans) is unsupported by substantia evidence®

C. Total Disability

¥ Fort Dearborn citesChandler v. John Alden Life Ins. Co., No. Civ.03-521-JD, 2005 WL 165389 (D.N.H. Jan. 26, 2005), for
the proposition that diagnostic measures can satisfy the definition of “treatment” even in the absence of actual treatment.
See Defendant’s S/J Opposition at 12; Chandler, 2005 WL 165389, at *4-*5. Its reliance on Chandler is misplaced.
Casey does not contest that diagnostic measures can constitute “treatment” pursuant to the Plan; rather, he disputes that
the herniawas a sickness or injury “for which” he received treatment. See Plaintiff’s S\ JMotion at [ 7]-[8]. Tdlingly, the
insurer in Chandler did not base its claim denial on the clause inits policy excluding coverage for conditions “for which
the covered person received medical treatment or advice” during the exclusionary period; rather, it invoked an aternate
clause excluding coverage for conditions that “produced signs or symptoms” that “should have caused an ordinarily
prudent person to seek diagnosisor treatment.” Chandler, 2005 WL 165389, at * 1, * 3 (emphasis added).

¥ \While the physician who evaluated the CT scans noted the presence of the hernia, and a herniawas among the health-
care conditions for which diagnosis codes were supplied in submitting bills for the CT scansto Casey’ sinsurer, Casey
correctly characterizes these findings as“incidental” given the complete lack of evidence that the known hernia condition
had anything to do with either the ordering of the CT scans or the illness on account of which the scans were ordered.
See Plaintiff’s S)IMotion at [7].
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Fort Dearbornfindly arguesthat itsdenia of Casey’ slong-term disahility clam onthe basisthat he
had not proventotal disability was nether arbitrary, capricious nor an abuse of discretion. See Defendant’s
SJ Opposition at 13-15. | agree. Pursuant to the Plan, an insured is “totaly disbled” if he or she is
“unable to perform the Materia and Substantial Duties of the Insured’ s Regular Occupation because of a
dishility.” Plaintiff's SMF ] 24; Defendant’s Opposng SMF § 24. Casey’s treating physcian, Dr.
MacGillivray, twicestated (in April 2005 and August 2005) that Casey wastotdly disabled. Nonetheless,
with the benefit of theviewsof itsreviewing physcian, Dr. Reeder, Fort Dearborn supportably chosenot to
credit that opinion, and to find that Casey had not proven his case of totd disability, on grounds that:

1 Casey had managed to work for monthsat his Sabre Y achtsjob despitethe presence of the
hernia, which had first been diagnosed in October 2003.*

2. Thetiming of Casey’ sclam was suspicious, occurring onthehedsof an dtercationwitha
co-worker that had resulted in Casey’ s having to take aleave of absence and in the wake of his statement
to Harpell that he had “made the decision that he [did] not intend to go back to [Sabre Y achts] as he
[found] it too stressful.” Defendant’s Additiond SMF ] 80; Plaintiff’'s Reply SMF 180. See Leahy v.
Raytheon Co., 315 F.3d 11, 19 (1<t Cir. 2002) (“ highly suspicious’ timing of plaintiff’ sdlaim, filed dmost
gx months after he was lad off, when his saary-continuation benefits were about to expire, was one of

“teltales’ on which insurer was entitled to rely in denying clam).

¥ Asdiscussed above, | have rebuffed Casey’ s attempt to offer in evidence for the first time on appeal to this court his
sworn statement that his hernia suddenly enlarged in April 2005. Apart from this, Casey has denied that objective
findings regarding his hernia were the same in April 2005 asin February 2004. See Defendant’s Additional SMF 77,
Plaintiff’s Reply SMF {1 77. Whileit istrue that Casey’s herniawas noted to be “large” in an April 2005 CT -scan report
but not in a February 2004 CT -scan report, the April 2005 report does not make clear that the herniawas comparatively
larger than in February 2004. See Record at 137, 215.
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3. Rather than indicating in his initid letter to Sabre Yachts that he believed Casey was
disabled, Dr. MacGillivray only rdlayed Casey’ s subjective report he* did not think thet he could continueto
do the Strenuous activity at his current job while his herniapersss” Defendant’ s Additional SMF ] 38;
Plaintiff’s Reply SMF ] 38.

4, Harpell told Dr. Reeder that Casey had not complained about his hernia— a statement that
is borne out by Harpdl’ s contemporaneous trestment notes.

5. Beyond his conclusory statements that Casey was totdly disabled, Dr. MacGillivray
quantified his finding of disability only by way of stating that Casey was undble to do heavy lifting.

Casey arguesthat denid of his dam on this bass wasarbitrary and capriciousinasmuch as*[i]tis
amply not enough for the defendant to base its denid on a disbdief of the evidence offered by the
employee, without having some evidence to support the contrary conclusion it wishes to embrace.”
Paintiff’s S'J Motion a [9]. To the extent Casey means to suggest that an insurer may not rely on the
opinion of anonexamining physcian reviewer but must ingtead obtain an independent medica examination
of aclamant, heiswrong. TheFirst Circuit hasmade clear that, for ERISA purposes, an insurer need not
defer to atreating physcian’ sdisability opinionor arrange for an independent medica examination in order
for its denid of aclam to pass muster pursuant to the arbitrary-and- capricious standard of review. See,
e.g., Leahy, 315 F.3d at 18-21 (insurer’ sview that plaintiff remained ableto perform job, despiteopinion
of a least some of his tregting physcians that he was disabled, was not arbitrary or capricious when
anchored in independent medicd record reviews conducted by two physicians, each of whom found
insufficient evidenceto sustain aconcluson that the plaintiff wasfully disabled and whose conclusionswere

buttressed by evidence of record).
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As in Leahy, Fort Dearborn confronted a body of evidence from which one could draw
contradictory inferences regarding whether aclamant wastotaly disabled. Dr. M acGillivray twice Sated
that Casey wasin fact so disabled; however, Casey had been working with what Fort Dearborn reasonably
could have concluded, based on the evidence before it, was essentidly the same hernia condition he had
had since October 2003; Casey had not complained to Harpel | about the hernig; thetiming of thedamwas
suspicious, and Fort Dearborn’ s physician reviewer opined that Casey had not met his burden of proving
total disability from hisjob. In these circumstances, Fort Dearborn’ s resolution of doubts against Casey
was neither arbitrary, capricious nor an abuse of discretion. SeelLeahy, 315F.3d at 18-19 (“Themedicd
evidence is extengve, and it would serve no useful purpose to rehearse it here. Disahility, like beauty, is
sometimes in the eye of the beholder. Thisis such acase: we have scrutinized the record with care and
conclude, without serious question, that it is capable of supporting competing inferences asto the extent of
the plaintiff’ s ability to work. That clash does not suffice to stify the plaintiff’s burden. We have held
before, and today reaffirm, that the mere existence of contradictory evidence does not render a plan
fiduciary’ sdetermination arbitrary and capricious. Indeed, when themedicd evidenceissharply conflicted,
the deference due to the plan administrator’ s determination may be especidly great.”) (citationsomitted).

V. Concluson
For the foregoing reasons, | recommend that the court GRANT Fort Dearborn’s mation for

summary judgment and DENY that of Casey.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
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which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 6th day of February, 2007.
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