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RECOMMENDED DECISION ON DEFENDANT'S
MOTION FOR ENTRY OF JUDGMENT AND REMAND

This Socid Security Disability (*SSD”) case comesto the court in an unusua posture. Following
filing by the plaintiff of a Satement of errors, see Plantiff’s Itemized Statement of Errors (“ Statement of
Errors’) (Docket No. 12), the commissioner filed a motion for remand pursuant to sentence four of 42
U.S.C. 8§ 405(g) for purposes of finding the plaintiff disabled as of May 1, 2004 (the date of hisfifty-fifth
birthday), see Defendant’ s Opposed Moation for Entry of Judgment Under Sentence Four of 42 U.S.C. §
405(g) With Reversad and Remand of the Cause to the Defendant (“Motion for Remand”) (Docket No.
14); Memorandum in Support of Defendant’s Opposed Motion for Entry of Judgment Under Sentence
Four of 42 U.S.C. § 405(g) With Reversd and Remand of the Causeto the Defendant (* Remand Mema”)
(Docket No. 14); Finding 1, Record at 17.

The plantiff agreed that he should be found disabled as of then but objected to preclusion of the

opportunity to seek a new hearing covering the period from his date of aleged onset of disability



(September 24, 2002) through April 30, 2004 (“Contested Period”). See Plantiff['s] Objection to
Defendant’ sMotion To Remand (“ Remand Objection”) (Docket No. 15). The commissioner rgjoined that,
in her view, the evidence of record established that the plaintiff was not disabled during the Contested
Period (and hence not entitled to a hearing regarding it). See Defendant’ sReply to Flaintiff’ sObjection to
Defendant’ s Opposed Motion for Entry of Judgment Under Sentence Four of 42 U.S.C. § 405(g) With
Reversal and Remand of the Cause to the Defendant (“Remand Reply”) (Docket No. 16). | notified the
partiesthat | would hear ord argument limited to theremaining issue of whether the otherwi se consented-to
remand should reserve to the plaintiff the right to a hearing concerning whether he was disabled during the
Contested Period. See Notice of Hearing on Motion (Docket No. 17). With the benefit of that ora

argument held before me on December 1, 2006, | now recommend that the Motion for Remand be granted
as prayed for.

I. Analyss

Sentence four of section 405(g) provides, in rdevant part: “ The court shal have power to enter,
upon the pleadingsand transcript of the record, ajudgment affirming, modifying, or reverang thedecison of
the Commissioner of Socid Security, with or without remanding the cause for arehearing.” 42 U.S.C. §
405(9).

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), theadministrative
law judge had found, in relevant part, that the medica evidence established the presence of severe
impairments, induding morbid obesity and low back and leg pains, see Finding 3, Record at 17; that the
plantiff’s testimony regarding his pain and menta/emationd limitations was not well-supported by the

medica evidence and was not credible to the extent of establishing an inability to perform light work,



Finding 5, id.; that he retained the resdud functiond capecity (“RFC”) to perform at least light work that
did not involve morethan occasond climbing, baancing, sooping, kneding, crouching or crawling, Finding
6, id.; that hewasableto perform his past relevant light work asahighway construction flagman, Finding 7,
id.; and that he therefore had not been under adisability at any timethrough the date of decison, Finding 8,
id.*

The commissioner now concedesthat, contrary to the decision of the adminigrative law judge, the
plantiff was unable to perform his past relevant work as a highway congruction flagman. See Remand
Memo at 2. The commissioner further concedes that, pursuant to Rule 202.04 of Table 2, Appendix 2to
Subpart P, 20 C.F.R. § 404 (the “ Grid”), the plaintiff was disabled, based on hisRFC for light work, age,
education and past relevant work experience, as of May 1, 2004. Seeid. at 2-3. The commissoner
refuses to concede that the plaintiff is entitled to any further proceeding with respect to the Contested
Period, contending that the plaintiff’ sage was the Single determining factor pursuant to which she concluded
he was disabled as of May 1, 2004. See Remand Reply at 2.

The standard of review of the commissioner’s decison is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 405(g); Manso-Pizarro v. Secretary of Health
& Human Servs., 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be supported
by such relevant evidence as areasonable mind might accept as adequate to support the conclusion drawn.

Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,,

647 F.2d 218, 222 (1st Cir. 1981).

! The plaintiff had acquired sufficient quarters of coverage to remain insured for purposes of SSD through June 30, 2006,
see Finding 1, Record at 17, subsequent to the date of decision of July 29, 2005, seeid. at 18.



Although the adminigtrative law judge reached Step 4 of the sequentia-evauation process in
determining the plaintiff capable of returning to past revant work, the commissioner now rdieson Step5in
arguing that no further proceedings are necessary on remand with respect to the Contested Period. See
Remand Reply at 2. Specificaly, shearguesthat aperson of the plaintiff’ sage during the Contested Period,
with an RFC for light work as found by the adminigrative law judge and the plaintiff’ s education and past
relevant work experience, would be found not disabled pursuant to the Grid. Seeid.?

At Step 5 of the sequentia process, the burden of proof shiftsto the commissioner to show that a
clamant can perform work other than his past relevant work. 20 C.F.R. § 404.1520(f); Bowen v.
Yuckert, 482 U.S. 137, 146 n.5 (1987); Goodermote, 690 F.2d at 7. Therecord must contain positive
evidence in support of the commissoner’s findings regarding the plaintiff’s resdua work capacity to
perform such other work. Rosado v. Secretary of Health & Human Servs., 807 F.2d 292, 294 (1<t Cir.
1986).

The plaintiff’ s Statement of Errorsidentifies“three principa setsof errors” Statement of Errorsat
2. One s, which assalls the adminigrative law judge' s Step 4 finding, seeid. at 11-13, isrendered moot
by the commissioner’s concesson that the Step 4 finding is erroneous. At ord argument, the plaintiff's
counsd clarified that he (i) disclamed reliance on a second set of clamed errors concerning the
adminidrative law judge s handling of the plaintiff’s dleged depression, seeid. at 13-15, (ii) continued to
rely on the third set of errors, asserting that the adminigtrative law judge improperly determined RFC by

mishandling the opinions of treating and examining physicians and incorrectly eva uating obesity, seeid.a2-

2 Counsel for the commissioner confirmed at oral argument that she relies on Rule 202.13 of Table 2 of the Grid for her
finding of non-disability during the Contested Period.



11, and (iii) pressed anew contention that the plaintiff was entitled to cons deration whether hewas dissbled
for the 9x-month period prior to hisfifty-fifth birthday (the so-called “borderline age issue’).

In response, counsel for the commissioner (i) objected to assertion for thefird timeat ord argument
of the borderline-ageissue and (i) disputed that the plaintiff’s RFC arguments entitle him to remand with
ingtructionsto hold arehearing with respect to the Contested Period. | sustain thecommissoner’ sobjection
to the raigng of the borderline-age issue and concur with her position regarding the RFC arguments.

At ord argument, counsd for the plaintiff explained that he had not included the borderline-age
argument in the Statement of Errors because it was generated by the filing of the Motion for Remand.
Nonetheless, as he acknowledged at ord argument, he did file an objection to the Motion for Remand in
which he omitted any mention of the borderline-ageissue. He candidly conceded that theissuewasomitted
because he had not then thought of it. Counsdl for the commissioner protested that, had he been made
aware of thisissue in atimely fashion, he could have brought it to the attention of the Appeals Council for
congderation of broadening of the scope of the Motion for Remand. He dsoobserved, correctly, thet this
court has put the Socid Security bar on notice that issues raised for the first time at ord argument will be
deemedwaived. See, e.q., Farrinv. Barnhart, No. 05-144-P-H, 2006 WL 549376, at *5 (D. Me Mar.
6, 2006) (rec. dec., aff'd Mar. 28, 2006) (“ Counsd for the plaintiff in this case and the Socid Security bar
generdly are hereby placed on notice that in thefuture, issues or clamsnot raised in theitemized statement
of errorsrequired by this court’'sLoca Rule 16.3(a) will be considered waived and will not be addressed
by this court.”) (footnote omitted). The objection accordingly is sustained.

The plaintiff’s remaining bass for rehearing with respect to the Contested Period (chdlenging the
supportability of the adminigrative law judge’'s RFC assessment) conssts of two subpoints: that the

adminidrative law judge (i) improperly discounted the RFC opinion of a treating physician, Peter Judt,



M.D., and ignored the disability opinion of an impartid medicd examiner, Dennis P. White, D.O., and
(i) falled to factor in the effects of the plaintiff’s obesity (particularly those caused by his deep gpned), in
contravention of Socid Security Ruling 02-1p (* SSR 02-1p"). See Statement of Errorsat2-11. For the
reasons that follow, | discern no reversible error:

1. Just Opinion Dr. Just, apain-management specidist to whom the plaintiff wasreferred by
his primary-care physician, Dr. Saddi, saw the plaintiff on August 22, 2003, September 3, 2003 (for an
injection procedure) and December 3, 2004. See Record at 110-12, 122, 152-53. He submitted an RFC
assessment dated February 25, 2005, se id. at 165-68, raing the plaintiff, inter alia, as capable of
ganding and/or walking less than two hours in an eght-hour workday and dtting lessthan six hoursin an
eght-hour workday, see id. at 165-66. The adminigtrative law judge opted not to give the Just RFC
opinion “controlling weight” on the basisthat it was *not supported by the doctor’ sown findingsnor by any
other substantial medicd evidence[,]” including trestment notes of Dr. Saddi. Id. at 16.

As a threshold matter, the Just RFC opinion postdates by dmost a year the conclusion of the
Contested Period and does not purport to be a retrospective opinion. Seeid. at 165-68. Thus, it is
irrelevant to the question presented: whether the plaintiff is entitled to arehearing with respect to his status
during that period. Inany event, the administrative law judge committed no error in discounting it. The Just
opinion touched on the subject of RFC — a determination reserved to the commissioner with respect to
which even opinions of a treating source are accorded no “specid sgnificance,]” see 20 C.F.R.
8404.1527(e)(1)-(3), and are never entitled to controlling weight, see, e.g., Socid Security Ruling 96-5p,
reprinted in West’ s Social Security Reporting Service Rulings1983-1991 (Supp. 2006) (“SSR 96-5p7),

at 122.



An opinion of atreating source touching on an issuereserved to the commissioner (suchasRFC) is
entitled to consderation based on Sx enumerated factors: (i) length of the treatment reationship and
frequency of examination, (ii) nature and extent of the trestment relaionship, (iii) supportability —i.e.,
adequecy of explanation for theopinion, (iv) condgstency with therecord asawhole, (v) whether thetreating
physician is offering an opinion on a medicd issue related to his or her specidty, and (vi) other factors
highlighted by the claimant or others, 20 C.F.R. § 404.1527(d)(2)-(6); see also, e.g., SSR96-5p at 124
(“In evaduating the opinions of medical sources on issues reserved to the Commissioner, the adjudicator
must apply the applicable factorsin 20 CFR 404.1527(d) and 416.927(d).”). Nonethdess, the plaintiff
does not cite, nor can | find, any Firgt Circuit authority for the proposition that an administrative law judge
must davishly discuss each of these factors for consderation of atreating-source opinion to pass muster.
Relevant regulations require only the provision of “good reasonsin our notice of determination or decison
for the weight we give your treating source sopinion.” 20 C.F.R. § 404.1527(d)(2); seealso, e.g., SSR
96-5p at 127 (even asto issues reserved to the commissoner, “the notice of the determination or decison
must explain the consideration given to the treating source' s opinion(s)”); Socid Security Ruling 96-8p,
reprinted in West’ s Social Security Reporting Service Rulings1983-1991 (Supp. 2006) (“ SSR 96-8p”),
a 150 (an adminidrative law judge can rgect a treating-source opinionasto RFC but “ must explain why
the opinion was not adopted”).

In this case, the adminigrative law judge explained why the Just RFC opinion was not adopted: It
was not supported by Dr. Just’s own findings or by other medical evidence of record. See Record at 16.
Those conclusions are supportable and constitute good reason for the rgection. Dr. Just, who offered no
rationale for his RFC determination, see id. at 165-68, had recorded minimd objective findings of

resriction or limitation during his examinations of the plaintiff, seeid. at 111, 152-53. Dr. Saddi, aswsll,



recorded minimal objective findings on examination, see, e.g., id. at 116, 119, 121, noting on October 10,
2003 that, per the plaintiff, his low-back pain wasworse when he sat or stood for a prolonged period but
he otherwise was able to do routine work a home without much difficulty, including cooking, yard work
and waking around the house, seeid. at 116.

In short, the adminigtrative law judge was not obliged to accept the Just RFC opinion; he was
obliged to condder it and supply an explanation for the weight given it. He did exactly that.

2. White Opinion Dr. White, an independent medical examiner, performed a one-time
examinaion of the plaintiff in connection with a workers compensation clam for the September 2002
work-related injury that he asserts precipitated his disability. See Record at 140.% Dr. White opined that
the plaintiff had “[n]o current functiond work capacity],]” dthough curioudy he then stated: “Particularly,
however, ance adiagnod s has not been confirmed and maxima medica improvement has not been reached
asappropriateinterventiona diagnostic and therapeuti c procedures have not been performed, | would defer
on establishing a current work capacity.” 1d. at 142.

Theplantiff faultstheadminigrativelaw judgefor hisfalure even to addressthe White opinion. See
Statement of Errorsat 7-8. Any error infailing to articulate reesonsfor theimplicit rgection of that opinion
ishamless. Asaninitid matter, the plaintiff citesno authority for the proposition that any particular leve of
discusson is due the opinion of an examining (as opposed to a treating) source. Seeid. Second, Dr.
White sopinion concerned the ultimate question whether the plaintiff was disabled— anissueresarvedtothe
commissoner. See 20 C.F.R. §404.1527(e)(1). Third, Dr. Whit€'s opinion is internaly inconsstent.

Fourth, Dr. White€ sopinionisincons stent with substantial medical evidence of record (including objective

® The plaintiff, then ahighway construction flagger, had been walking into the woods to relieve himself when he stepped
(continued on next page)



findings on examinaion by Drs. Just and Saddi, discussed above). Fifth, and findly, a Disability
Determingtion Services (“DDS”) nor+examining reviewer, Iver C. Nidson, M.D., opined that Dr. White's
finding of lack of afunctiond work cgpacity was not fully supported by Dr. White sown examination. See
Record at 150. Accordingly, | discern no reversible error in the ignoring of the White opinion.

3. Effectsof Obedty. The plantiff findly faultsthe adminigrativelaw judgefor faling to factor

into his RFC determination effects of obesity, in contravention of SSR02-1p. See Statement of Errorsat
8-11. Tha ruling notes, in relevant part:
Obesty can causelimitation of function. Thefunctionslikely to belimited depend on many
factors, including where the excessweight iscarried. Anindividud may havelimitationsin
any of the exertiond functions such as stting, standing, waking, lifting, carrying, pushing,
and pulling. It may dso affect ability to do posturd functions, such as climbing, baance,
stooping, and crouching. The ability to manipulate may be affected by the presence of
adipose (fatty) tissue in the hands and fingers. The ability to tolerate extreme hedt,
humidity, or hazards may dso be affected.
The effects of obesity may not be obvious. For example, some people with obesity dso
have deep gpnea. This can lead to drowsiness and lack of menta clarity during the day.
Obesity may dso affect an individud’s socid functioning.

... Incasesinvolving obesity, fatigue may affect theindividua’ s physicad and menta ability
to sustain work activity. This may be particularly true in cases involving deep gpnea

SSR 02-1p, reprinted in West’ s Social Security Reporting Service Rulings 1983-1991 (Supp. 2006), at
256-57.

With respect to deep apnea, the administrative law judgenoted the plaintiff’ s hearing testimony thet
“he lies down in the afternoon due to fatigue related to deep apnea.” Record at 14. Hefound that the
plaintiff had deep gpnea but deemed it non severe, observing: “ There are no deep studiesin evidence, no

indication that he is undergoing treatment for deep gpnea, and no documentation of complaints of chronic

into ahidden hole and fell onto hisright side. See Record at 140.



faigue” Id. Atord argument, counsd for the plaintiff posited that while, indeed, there are no deegp studies,
no indication of treatment for degp gpnea and no documentation of complaints of chronic fatigue, the
adminigrative law judge contravened the dictates of SSR 02- 1p when he made no expressfinding whether
the plaintiff’ s hearing testimony concerning the effects of his degp goneawas credible. This argument is
without merit: It is sufficiently dlear that the adminidrative law judge discredited that testimony for the
supportable reasons given. Nothing in SSR 02- 1p forecl oses such an adverse credibility finding.

Further, to the extent the plaintiff complains that the adminidrative law judge falled to take into
congderation other effects of his obedity, such asitsimpact on his ability to stand, see Statement of Errors
a 9, hisargument again fdlsflat. Theadminigtrative law judge found thet, despite obesity, the plaintiff was
capable of undertaking light work. See, e.g., Record at 16 (“Dr. Saddi’ s notes from October 2002 state
that, despite obesity and pain, the clamant was able to stand for ‘many hours’”) (citation omitted).
Moreover, as counse for the commissioner noted at oral argument, complained-of error in failing to take
into congderation effects of obesity in accordance with SSR 02-1p has been adjudged harmless to the
extent the RFC of an adminidrative law judgeis consstent with that of aDDS reviewer who has, himself or
hersdlf, taken into account the impact of obesity. See, e.g., Senkiewiczv. Barnhart, 409 F.3d 798, 803
(7th Cir. 2005) (“In his decison, the ALJ found that morbid obesity was one of Sienkiewicz's medicaly
determinable impairments, and he gpecificaly mentioned her testimony that shecould st for nomorethan 40
minutes continuoudy. But as the ALJ observed, both of the consulting physicians who reviewed
Senkiewicz' srecords opined that she could meet therequirementsof light work by Sitting for Sx hoursinan
aght-hour day, and no doctor ever suggested that any greater limitation was required.”); Skarbek v.
Barnhart, 390 F.3d 500, 504 (7th Cir. 2004) (noting that remand for explicit consderation of clamant’s

obesity would not be outcome- determinative when, inter alia, adminidrativelaw judge adopted limitations

10



suggested by specidigts and reviewing doctors who were aware of damant’s obesity). Inthiscase, as
counsd for the commissioner observed, both Dr. Nielson and a second DDS nor+examining reviewer,
Lawrence P. Johnson, M.D., found the plaintiff cgpable of undertaking medium-exertiond-level work
despite his obesity — even heavier work than the adminigtrative law judge found him capable of performing.
See Record at 132-39, 144-51; compare, e.g., 20 C.F.R. § 404.1567(c) (“Mediumwork involveslifting
no more than 50 pounds at atime with frequent lifting or carrying of objects weighing up to 25 pounds.”).

Therethuswasno reversbleerror intheadminidrative law judge shandling of the effects of obesity
in determining RFC.*

[I. Concluson

For theforegoing reasons, | recommend that the Motion for Remand be GRANTED, thedecison

of the commissioner be VACATED and case be REM ANDED with indructions to award the plaintiff

benefits for the period from May 1, 2004 forward.

NOTICE

*Rel atedly, the plaintiff complainsin his Statement of Errors that, in contravention of SSR 02-1p, the administrative law
judge in effect penalized him for his obesity, emphasizing hisalleged failure to lose weight. See Satement of Errorsat 9-10
& n.9; see also Record at 15-16. SSR 02-1p does indeed suggest that an administrative law judge should not take into
consideration failure to lose weight unless and until aclaimant isfound disabled. See SSR 02-1p, at 259-60 (“Befarefalure
to follow prescribed treatment for obesity can become anissue in acase, we must first find that the individual is disabled
because of obesity or acombination of obesity and another impairment(s).”). Consideration at Step 4 of failureto lose
weight isreversible error when it resultsin an unfavorable adjustment to RFC. See, e.g., Rush v. Barnhart,4F. Supp.2d
969, 998 (D.N.D. 2006) (“[I]t is not clear from the ALJ s opinion whether he concluded Rush is presently capable of
performing at the functional capacity he ultimately determined or whether he concluded she would beableto function at
that level if she followed through (or if she had followed through) on the recommendations for exercise and weight loss
that had been made. There is some language in the opinion that suggests the latter, and, if this also was ALJ's
conclusion, this also was error without first considering the guidance of SSR 02-01p.”) (emphasis in original).
Nonetheless, as noted above, in this case the RFC determination of the administrative law judge adequately reflectsthe
impact of the plaintiff’sobesity. Any error the administrative law judge committed in discussing the plaintiff’s asserted
failureto follow prescribed weight-loss treatment accordingly is harmless.

11



A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute awaiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 6th day of December, 2006.

/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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