UNITED STATESDISTRICT COURT

DISTRICT OF MAINE
UNITED STATES OF AMERICA
V. Criminal No. 06-52-P-H
DAVID PAUL NANOS,

Defendant

RECOMMENDED DECISION ON MOTION TO SUPPRESS

David Paul Nanos, charged with being a felon in possession of afirearm (aMauser modd HSc
7.65-millimeter semiautomatic pigtol) in violation of 18 U.S.C. 88 922(g)(1) and 924(e)(1), see Indictment
(Docket No. 13), seeksto suppressstatements made and evidence seized as he was undergoing trestment
at a hospital emergency room early onthemorning of April 27, 2006. See generally Motion To Suppress
Evidence (“Motion To Suppress’) (Docket No. 26). An evidentiary hearing wes held before me on
October 13, 2006 at which the defendant appeared with counsel. Atitsconclusion, counsd for the parties
argued oraly, and defense counsdl sought the opportunity to research and brief an issue on which he had
not previoudy focused: the extent to which, for purposes of seizure of alatex glove from the floor of the
defendant’ shospital room, the defendant had areasonabl e expectation of privacy intheroom and/or glove.

| granted this request, inviting the partiesaso to supply, if they could, authority on asecond issue: whether
remova of the defendant’ sclothing from himwhile hewas a patient a the hospital condtituted assizureand,
if S0, an exception to the warrant requirement pertained. | directed that the partiesfile smultaneous briefs

on these issues no later than November 15, 2006. They have done so. See Defendant’ s Supplementa



Memorandum of Law in Support of Motion To Suppress (“ Defendant’ s Supplemental Memao”) (Docket
No. 42); Government’ s Supplementa Memorandum in Opposition to Motion To Suppress (“Government’s
Supplemental Memo”) (Docket No. 43). | now recommend that the following findings of fact be adopted
and that the Motion To Suppress be granted in part, denied in part and deemed moot in part.

|. Proposed Findings of Fact

Jason McClure, apatrol officer for the Buxton Police Department (“Buxton PD”) in Buxton, Mane,
was on duty the evening of April 26, 2006 when, shortly after 11 p.m., he received a report from the
Buxton PD dispatcher that two men had forced their way into the home of Mark Luxton at 48 Parker Farm
Road in Buxton The dispatcher reported that the men had shot at Luxton, Luxton had returned fire, and
Luxton believed the intruders dill were ingde hishome. McClureimmediately drove to the Luxton home.
When he arrived gpproximately ten minutes later, two other Buxton PD officers, Kenneth Bridin and Paul
Rubashkin, already were standing on the front porch questioning Luxton. McClure joined them.

Luxton told officers he had gone to bed and was adeegp when he heard voices outside his door.
Someone yelled that he should come out, then the front door was kicked in. Herolled over and grabbed
his handgun. Hisbedroom door waskicked in, he saw several muzzle flashes from agun, and he returned
fire. He heard yelling, then quiet. He had not been shot, but his dog had been.

The three officers walked through the house. They found Luxton’s dog cowering inSde, with an
gpparent gunshot wound to itschest. They observed blood spattered on awall and floor inthe entryway as
well as on a cement railing just outsde the house. They dso found ahuman fingernall and the trigger to a
handgun. Sometime before midnight Buxton PD Chief Thomas, who had joined the officers at the Luxton

home, advised the Buxton PD dispatcher to dert area hospitals to be on the lookout for someone witha



gunshot wound.* A Buxton PD operations report indicates that the dispatcher recorded at 12:18 am. that
Maine Medica Center (“MMC”) agreed to notify the Buxton PD if apatient arrived with agunshot wound.
See Gov't Exh. 4 a 3. At 12:24 am. the dispatcher noted that two other hospitals, Mercy Hospital and
Southern Maine Medica Center (“SMMC”), had aso so agreed, and at 12:32 am. that afourth hospitd,
Goodall Hospita, had so agreed. Seeid.?

Michael Redli, apatral officer for the Biddeford Police Department (“ Biddeford PD”) in Biddeford,
Maine, dso was on duty the evening of April 26. At about midnight he received a report from the
Biddeford PD dispatcher that a dog-bite victim was undergoing treatment at SMMC. Thiswasthefirst
dog-bite complant he had received in hispolice career, which then spanned aperiod of about five-and-a-
half years for three different police departments.

Redi traveled to SMMC and was directed to a room in the emergency department. There, he
found the defendant lying on a bed while nurse Dennis Parent worked on one of his hands, which was
bloody and messy. Redli observed that the defendant, who had specks of blood on hispants, sneakersand
shirt, appeared to be intoxicated and, from hisfacid expressons and tone of voice, to bein quite abit of
pan. Redi told the defendant he was there to ask him acouple of questionsin referencetothereport of a
dog bite. Soon after Redli entered the room, he noticed awoman walking in and out. He asked who she
was and why shewasthere, and she explained that shewasthe defendant’ sgirlfriend, LeeAnne LaRiviere.

WhileLaRivierewasin theroom, sheand the defendant continued to conversein Redli’ spresence
growing irritated with each other. Redli fdt thar interaction was interfering with his invesigation. He

decided to separate the two, tdling LaRiviere he needed to ask the defendant a couple of questionsin

! No first name was provided for Chief Thomas, awoman.



reference to the dog-bite report, whereupon she left the room. The defendant did not want LaRiviereto
leave and asked why he was being separated from her; Redi responded that he just needed to ask hm
some questions. Parent dso wanted LaRiviereto leave so that he could finish what hewasdoing. Had the
defendant at that point wanted to leave, Redli would not havetold him hecould not. At some point prior to
completion of Redi’s investigation the defendant asked that his girlfriend be dlowed to rgoin him. Redli
permitted her to do so.

Redli asked the defendant what had happened. Thedefendant told Redli that he wasin Biddeford
on a vacant street behind the police department when he saw a Rottweller whose owner he knew. He
approached the dog to apprehend it and bring it back to its owner. The dog grabbed his arm and would
not let go. He kicked it to free his hand from the dog’'s mouth and the dog fled the area. He said he
encountered someone he knew, who transported him to the hospital. The defendant declined to reved the
dog owner’s name, saying he would take care of the dog himsdlf later. Redi took a close ook at the
defendant’ s hand, observing that the index finger was barely attached, the thumb was badly damaged and
the wound was covered with dark, red blood. He saw no teeth marks or impressions— just adeep, messy-
looking cut. Hetook digital photographs of the wounded hand. He concluded the interview by asking the
defendant to contact the Biddeford PD if he had any further information. The defendant said he would.
Prior to leaving the hospital, Redi dso spoke separately with LaRiviere in the hdlway outsde of the
defendant’s room. He asked her severd questions, induding why she was there and how she knew the

defendant. As of the time Redi left SMMC, he was unaware of the occurrence of the Buxton home

2| take judicial notice that MM C and Mercy Hospital are located in Portland, Maine, SMMC is located in Biddeford,
Maine, and Goodall Hospital islocated in Sanford, Maine.



invason. Redi judged the defendant, during thisinitia encounter, to befairly outgoing and to have willingly
answered questions.

At 12:48 am., as Redli wastraveling back to the police station to write his report on the dog- bite
incident, he received atdetype from the Buxton PD requesting that anyonewho had contact with aperson
with agunshot wound report it to the Buxton PD. Hereviewed hisdigital photographs of the defendant’s
hand and contacted the Buxton PD, advising that he had a person in Biddeford who could have been shot.
He aso contacted his supervisor, Bill Buhdt, who advised himto pull over and wait for himat an Amato’'s
Regtaurant (“Amato’'s’) on Route 1.

Buhdt and Redi met at Amato’'s, wherethey decided to call ina third officer, KennethHdl. Once
Hal arived, the three traveled to SMMC. Ther foremost concern was that the defendant might have a
weapon. Upon reaching SMMC, the officers asked Parent to haveamember of the hospitd’ ssecurity staff
come down. Parent informed the officers thet the defendant had what appeared to be a gunshot wound.
Buhdt and Redi went to the defendant’ sroom — the same room in which Redli had previoudy interviewed
him. The defendant was with LaRiviere. Buhdt and Redi immediately separated the two, with Buhdlt
escorting LaRiviere to an adjacent storage room and remaining there with her while Redi stayed inthe
defendant’s room. Asfar as Redi was concerned, at that point the defendant was not free to leave the
premises. Redi searched the defendant for wegpons, finding none.

At approximately 1:20 am. Redli, who had been trained as an evidence technician, decided to
remove the defendant’ s clothing, which he reasoned might be laden with evidence. He explained to the
defendant that he was going to do so. The defendant said little and sat with hishand over hiseyes. Redli
could tell that he was becoming irritated. With Parent’s help, Redi removed the defendant’ s clothing,

conggting of at-shirt, apar of jeans, apair of sneakers and possibly a pair of socks, and placed it into



paper bags. Parent pointed out to Redli alatex glove resting on thefloor, turned insdeout, that Parent said
had been on the defendant’ s person when he arrived. Redli collected that item, aswell, and placeditina
bag. The bags remained in the room, in Redli’ s presence, until Biddeford PD evidence technician Dave
Fnocchietti arrived later that morning in an evidence van. Finocchietti and Redli then carried the bags out
and placed them in the van

During thissecondvist to SMMC, Redi again questioned the defendant about how he had received
hisinjury. The defendant repeated that he had been bitten by adog. Redi did not place the defendant
under arrest or read him Miranda rightsprior to questioning him either aspart of hisfirg interview (thedog-
biteinvestigation) or hissecond interview (the Buxton home-invasion investigation).® Redli did not seek the
defendant’ s consent to seize ether his clothes or the latex glove.

Redli noticed amarked changein the defendant’ sdemeanor during this second encounter. Whereas
the defendant earlier had been relatively cooperative and outgoing, he became very irritable and unhappy
and wanted his girlfriend back in the room. At one point, while Redi was out in the hallway wetching the
room and Parent was tending to the defendant, the defendant got out of bed. Parent told him not to leave.
The defendant continued on to thedoorway. Redi told him to listen to the nurse and get back into bed, and
he did. The defendant asked whether he was under arrest. Redli told him he was not.

During Redi’s second vigt to SMMMC Biddeford police learned, either from SMMC security or

from the defendant himsdlf, that the defendant’ s car, ablack Toyota, was parked in the SMMC parking

®Per Miranda v. Arizona, 384 U.S. 436 (1966), an accused must be advised prior to custodial interrogation “that he hasthe
right to remain silent, that anything he says can be used against him in acourt of law, that he hasthe right to the presence
of an attorney, and that if he cannot afford an attorney one will be appointed for him prior to any questioning if he so
desires.” Miranda, 384 U.S. a 478-79.



lot. Hall parked next to the vehicle to make sure no one touched it. \WWhen Finocchietti arrived, he placed
tape across both doors and the hatchback of the defendant’ s vehicle.

At about 1:50 a.m. Buxton PD officersMcClureand Rubashkin arrived at SMMC.* Redi briefed
McClure and Rubashkin on what had transpired to that point — including the presence of LaRiviere, the
discovery of the defendant’s car in the parking lot, the defendant’s consstent dog-bite story and the
collection of the clothing in bags. Redli aso told McClure and Rubashkin that a Biddeford PD officer had
checked the place where the dog attack allegedly had occurred and found no evidence of a dog or dog
attack. Upon McClure's and Rubashkin’s arrival the Buxton PD took charge of the case. Redi and
Finocchietti remained on the sceneto assis.

McClure spoke with an emergency-room doctor and asked him why he thought the defendant’s
wound was not adog bite. The doctor explained that he saw no puncture marks and that an x-ray (which
he showed McClure) revealed that the hand appeared to be riddled with metal fragments. McClure sent
Rubashkin to spesk with LaRiviere and then went to the defendant’ s room. The defendant was Sitting
upright in bed, with his hand bandaged and propped up. A nurse was present in the room. Medical
personnel continued towak inand out of the roomduring thetime McClurewasthere. McClureasked the
defendant what happened. The defendant said he had been bitten by afriend’ sdog. McClure questioned
whether the defendant ever had been to Buxton. He denied that he had. McCluretold him he believed his
injury wasagunshot wound. Thedefendant denied this, maintaining that he did not like gunsand had never
dedt with them or owned them. McClure asked the defendant how the metd got in his wound. The

defendant attributed it to agunshot wound he had sustained five yearsearlier in Portland, for which hewas

* McClure testified that he and Rubashkin arrived at SMMC at approximately 1:10 am. However, becauseit is clear from
(continued on next page)



treated at MMC. McClure checked thiswith Redli, who said he had investigated that story, and MM C hed
no record of having treated the defendant for agunshot wound. McClureconfronted the defendant with this
information The defendant said that maybe he should speak with his atorney. McClure asked the
defendant if he wanted to talk to his attorney. The defendant replied, “Nah. 1I'll keep talking to you.”

McClurethen continued to question him. The defendant continued to maintain that he had not shot anyone
and had been bitten by adog. McClure described the defendant’ s demeanor during this interview as*“|

don't careish. . . not dl that concerned about what was happening.” The defendant did wince abit when
he moved his hand but did not appear to McClureto be in any great pain. At no pointdid McClure read
Miranda warnings to the defendant.

After McClure sand Rubashkin' sarriva — it isnot clear exactly when— Reali observed Rubashkin
sationed outside of the defendant’ s hospita room. Redli assumed he was there to prevent the defendant
fromleaving the premises.®

After McClure spoke with the defendant, he contacted Buxton PD Chief Thomas. She directed
him to return to the police department and assst another officer, Frank Pulson, in obtaining awarrant to
search thedefendant’ svehicle. McCluredid so, hel ping Pulsoni draft a search-warrant affidavit that stated
that Pulsoni had probable causeto believethat the defendant had committed the crimes of burglary, reckless
conduct with a dangerous wegpon (a firearm) and attempted murder based on (i) Luxton’s report of the

home invason, induding his firing of multiple shots a the two mde intruders, (ii) evidence found at the

both Reali’ s and M cClure’ stestimony that Reali collected the defendant’ s clothing prior to the Buxton PD officers’ arrival,
| credit Reali’ stestimony that those officers arrived at 1:50 am.

® McCluretestified that no officer was stationed outside the defendant’ s hospital room when he and Rubashkin arrived
there and that Rubashkin left to interview LaRivierein aseparate room. However, McClure did not testify that no officer
ever was stationed outside the defendant’ s room the entire time McClurewas at SMMC. Thus, | do not view McClureé's
and Reali’ stestimony on this point as necessarily inconsistent. To the extent that they are, | credit Reali’ s testimony that
(continued on next page)



Luxton home, including bullet holes in the walls and drops of blood leading out the door and on a stone
railling on the front step, (iii) thediscovery of what Pulsoni termed “asecond scene”’ behind achurch just up
the road from the L uxton home, where, among other things, tire tracks, beer bottles and atorn latex glove
were found, (iv) receipt a 1:01 am. by the Buxton PD of a cdl from the Biddeford PD reporting that a
subject had come to SMMC complaining of a dog bite to his right hand, (v) the report of the SMMC
emergency staff to Biddeford police that after an x-ray of the injury they located shrapnel in the wound,
indicating a possble gunshot injury, (vi) identification by emergency-room staff of the person being treated
as David Nanos, date of birth September 3, 1983, and (vii) discovery by police of amotor vehiclein the
SMMC parking lot that was registered to David Nanos, date of birth September 3, 1983. See Gov't Exh.
1 at [6]-[7].

Based on this search-warrant gpplication and affidavit, sometimein the eerly morning hoursof April
27 McClureand Pulsoni obtained awarrant to search the vehiclefrom ajustice of the peace. They returned
to SMMC and showed the warrant to evidence technicians Redli and Finocchietti, who executed it at
approximately 5am. Redi and Finocchietti turned over evidence derived from the search to McClureand
Pulsoni, who took custody of it.

Severd hours after McClure firg interviewed the defendant he placed him under arrest, charging
him with aggravated reckless conduct with afirearm, burglary with afirearm and attempted murder.

OnMay 3, the Buxton PD aso obtained awarrant to search the clothing and latex glove that Redli
had seized and bagged at SMMC. See Gov't Exh. 2 a [2]. That day McClure executed thewarrant by

opening the clothing bags. He sent the contents to the Maine State Crime Laboratory on May 5.

he observed Rubashkin at some point standing guard outside the defendant’ s room.



In seeking awarrant to search the clothing and glove, McClureaverred that he had probable cause
to believe that the defendant had committed the crimes of burglary, reckless conduct with a dangerous
weapon (afirearm) and attempted murder based on the same information supplied in the vehicle-warrant
affidavit, plus the following:

8. That the Biddeford P.D. collected David Nanos's DOB (09-03-83)

clothes and alatex glove that David Nanos was wearing with areddish brown stain onit.

Biddeford P.D.[,] believing that the clothes were evidence in a crime, collected them to

prevent them from being destroyed.

0. That the clothes were sealed in separate brown paper bags by Biddeford
P.D. and the bags have not been opened since they were collected.

Compare Gov't Exh. 1 at [6] with Gov't Exh. 2 a [7]-[8].
Il. Discussion

In hisMotion To Suppress the defendant identified four basesfor suppression of evidence againgt
him, namdly that:

1 He was placed under de facto arrest without probable cause from the moment policefirst
accosted him a the hospitd emergency room, as a result of which (i) his seemingly fase exculpatory
gatements concerning the dog bite, (ii) the clothing and latex glove, (iii) the evidence gathered from hiscar
and (iv) satements he made during tel ephone conversations that were overheard by a police guard should
be suppressed. See Moation To Suppress at 2-4 (dting Wong Sun v. United Sates, 371 U.S. 471
(1963)); see also, e.g., United Sates v. Woodward, 173 F. Supp.2d 64, 71 (D. Me. 2001), aff'd, 43
Fed. Appx. 397 (1st Cir. 2002) (evidenceissuppressible asfruit of poisonoustree, pursuant to\Wong Sun,
if it has “been come a by exploitation of theillegdity as opposed to by means sufficiently distinguishableto

be purged of the primary taint”) (citation and internal punctuation omitted).
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2. Hewas subjected to custodid interrogation without benefit of Miranda warnings, asaresut
of which his false exculpatory statements regarding the dog bite must be suppressed. See Mation To
Suppress a 4.

3. The warrant to search his clothing was obtained on the strength of an affidavit that, when
cleansed of referencetoillegdly obtained evidence, doesnot support afinding of probable cause, asaresult
of which the fruits of the search must be suppressed. Seeid. at 5-7.

4, The warrant to search the car was obtained on the strength of an affidavit that, on itsface,
did not support afinding of probable cause, as aresult of which fruits of that search must be suppressed.
Seeid. at 7.

On these bases, he sought suppression of: (i) the clothing seized at the hospital and any test results
obtained using it, (ii) any statements he made to police, (iii) any statements overheard by the police that he
made to others, and (iv) any evidence seized from his vehicle and any test results obtained usng materia
saized from hisvehicle. Seeid.

In his post- hearing memorandum, he dternatively sought suppression of the dothing, thelatex glove
and any evidence derived from saizure of those items on the ground that he had a possessory interest in
those items that police transgressed, in violaion of the Fourth Amendment, by saizing them without his
consent or awarrant. See generally Defendant’ s Supplementd Memo.

At hearing and in his post- hearing memorandum, counsd for the government made concessonsand
dipulations that narrow the scope of issues to be addressed. Specificaly, he:

1. Conceded, at hearing, that the Motion To Suppress has merit insofar as it concerns
gatementsdicited from the defendant during Redli’ ssecond interview at SMM C (when Redli had shiftedhis

focus to invedtigating the Buxton home invasion). He agreed that a reasonable person could view the
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defendant as having been “in custody” during the second Redli interview (which was not preceded by a
Miranda warning).

2. Represented, at hearing, that the government does not intend to introduce any statements
made by the defendant that were overheard by police officers, thus mooting the Motion To Suppresswith
respect to such statements.

3. Represented, in his post-hearing memorandum, that the government does not intend to
introduce clothing seized from the defendant’ s person, thus mooting the Motion To Suppresswith respect to
those articles. See Government’s Supplementa Memo at 4 & n.1.°

These concessions and representations leave in play the following: (i) Satements dicited from the
defendant during Redli’ sfirgt interview (focusng on the adleged dog bite), (ii) Satements dicited from the
defendant during McClure's interview, (iii) evidence gathered from the defendant’s car and derived
therefrom and (iv) the latex glove and any evidence derived from its seizure.

With respect to the defendant’s assertions that he was placed under de facto arrest without
probable cause and questioned while*in custody” without the requisiteMiranda warnings, the government

bears the burden of demongtrating the lawfulness of the chalenged conduct. See, e.g., United States v.

® | construe the government’s representations that it does not intend to introduce certain statements and tangible
evidence as stipulationsthat it will not infact do so. | further construe its representation with respect to the clothing asa
stipulation that it will not introduce evidence derived from seizure of the clothing. The government notesthat it still
intends to present testimony from Reali and other witnesses regarding their observations of the defendant’ s clothing.
See Government’s Supplemental Memo at 4 n.1. As the government correctly observes, thistestimony isadmissible
because there is no expectation of privacy with regard to what a person knowingly exposes to the public. See, e.g.,
Maryland v. Macon, 472 U.S. 463, 469 (1985) (“What a person knowingly exposesto the public is not asubject of Fourth
Amendment protection[.]”) (citation and internal punctuation omitted); Pendleton v. City of Haverhill, 156F3d57,64 (1
Cir. 1998) (thereis no reasonable expectation of privacy in one’ s appearance).

12



Barone, 968 F.2d 1378, 1384 (1st Cir. 1992) (Miranda compliance); United States v. Baldacchino,
762 F.2d 170, 175 (1st Cir. 1985) (legality of warrantless arrest).

With respect to the defendant’s chalenge to the lawfulness of searches undertaken pursuant to
warrants, adefendant bearstheinitid burden of demondrating theinvdidity of awarrant. See, e.g., United
Satesv. Longmire, 761 F.2d 411, 417 (7th Cir.1985) (“ Thegenerd federd rule on who bearstheburden
of proof with respect to an alegedly illegd search or seizure is based upon the warrant-no warrant
dichotomy: If the search or seizure was effected pursuant to awarrant, the defendant bears theburden of
proving itsillegdity; if the police acted without awarrant, the prosecution bears the burden of establishing
legdity.”); see also, e.g., United Statesv. Koerth, 312 F.3d 862, 868 (7th Cir. 2002) (*If adefendant is
successful in establishing the invdidity of the search warrant, the burden then shifts to the Government to
establish that the police relied in good faith on the judge’s decison to accept the affidavit and issue the
warrant.”).

Findly, as concerns the asserted possessory interest in the latex glove, a defendant shouldersthe
burden of establishing standing for Fourth Amendment purposes. See, e.g., United Satesv. Romain, 393
F.3d 63, 68 (1 Cir. 2004) (“The Fourth Amendment does not protect privecy in any and dl
circumgtances. Among other limitations, a crimina defendant who wishes to embark upon a Fourth
Amendment challenge must show that he had areasonable expectation of privacy in the area searched and
in relation to the items saized. Although the usage is imprecise, courts frequently refer to this threshold
requirement as implicating ‘standing.” For amplicity’s sake, we shdl adopt that nomenclature here.”)
(citations and internd quotation marks omitted).

In view of the government’s concessons and dipulations, and for the reasons that follow, |

recommend that the Motion To Suppress be (i) deemed moot insofar asit concerns statements overheard
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by the police, clothing seized from the defendant’s person and evidence derived from that seizure, (i)

granted insofar asit concerns tatementselicited during Redi’ s second interview of the defendant andduring
McClure sinterview of the defendant and (iii) otherwise denied.

A. Statements Elicited During Reali’s First Interview
With respect to statements icited during Redli’ sfird interview (when Redli droveto SMMC in

responseto adog-bite complaint), counse for the government contended at hearing that the defendant was
not then in custody given that Redi (i) was investigating a dog- bite complaint and did not know about the
Buxton homeinvasion, (ii) separated the defendant from LaRiviereonly because shewasinterfering with his
interview and eventudly permitted her to return to the room, and (jii) left the premiseswhen hisinvestigation
was complete. The government aso pointed out that (i) a no point during thisinterview did Redli arrest or
restrain the defendant and (i) the interview was brief and transpired in the neutrd surroundings of ahospita.

See Government’ s Opposition to Defendant’ sMotion To Suppress Evidence (Docket No. 29) at 10. The
government meets its burden of proving thet, as of the time of the defendant’ sfirst interview, he was not
ether under de facto arrest or “in custody” for Miranda purposes.

The obligation of an officer to administer Miranda warnings ataches “ only where there has been

such aredtriction on a person's freedom as to render him ‘in custody.”” Stansbury v. California, 511

U.S. 318, 322 (1994) (citations and internd quotation marks omitted). Whether a person can be
consdered to have been in custody depends on al of the circumstances surrounding the interrogation, but
“the ultimateinquiry issmply whether there [was] a‘formd arrest or restraint on freedom of movement’ of
the degree associated with a forma arrest.” Id. (citation omitted). Smilarly, “an investigatory stop
congtitutes ade facto arrest [for which probable causeisrequired] when areasonable maninthe suspect’s

position would have understood his Stuation, in the circumstances then obtaining, to be tantamount to being
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under arrest.” Flowersv. Fiore, 359 F.3d 24, 29 (1t Cir. 2004) (citations and interna quotation marks
omitted).

“[T]heinitid determination of custody depends on the objective circumstances of theinterrogation,
not on the subjective views harbored by ether the interrogating officers or the person being questioned.”
Stansbury, 511 U.S. a 323. See also United Sates v. Quinn, 815 F.2d 153, 157 (1st Cir. 1987)
(rlevant inquiry “is how areasonable man in the suspect’ s position would have understood his Situation™)
(atation and internd quotation marks omitted). “Among the factors to consder” in making a Miranda
custody determination * are whether the suspect was questioned in familiar or at least neutra surroundings,
the number of law enforcement officers present at the scene, the degree of physica restraint placed upon the
suspect, and the duration and character of theinterrogation.” United Statesv. Nishnianidze, 342 F.3d 6,
13 (1st Cir. 2003) (citation and internd quotation marks omitted).

No reasonable person in the defendant’ s shoes would have considered himsdlf, during Redli’ sfirst
interview, to have been placed under police condraints tantamount to an arrest. Redi never told the
defendant or implied to him that he was under arrest. He simply announced that he wanted to ask him
questions about hisown report of adog attack. He never touched the defendant or otherwiserestricted his
freedom of movement. He did not convey by display of weaponry or voice commandsthat the defendant
wasnot freeto leave. He cameaoneto the hospital, Sayed lessthan an hour, then left. Whileitistruethat
Redli did separate the defendant’ sgirlfriend from him, no reasonabl e person in the circumstancescould have
understood this as imposing a restraint tantamount to arrest on the defendant.  The defendant and his
girlfriend had been converang and had become irritated with each other while Redi was endeavoring to
complete hisinterview. Only at thet point —when their interaction wasimpeding Redi’ s progress—did he

Separate the two. Later, when the defendant requested that LaRiviere be permitted to rgoin him, shewas
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dlowed to do 0. In smilar circumstances, hospitalized suspects have been found not to have beenin
custody for Miranda purposes. See, e.g., Gren v. Greiner, 89 Fed. Appx. 754, 757 (2d Cir. 2004)
(state courts were not unreasonable in concluding that hospitaized suspect was nat “in custody” during
questioning by detectivein circumstancesin which detective obtained permission from attending physicianto
Spesk to suspect, sugpect was not handcuffed, detective wasthe only police officer in the hospital room and
asked suspect limited number of questions, no officer was tationed in room prior tointerview, and nature of
interview was investigatory rather than accusatory); United States v. Turcotte, No. CRIM.01-74-B-S,
2002 WL 265108, at *3-*4 (D. Me. Feb. 22, 2002) (rec. dec., aff'd Mar. 18, 2002) (hospitalized
suspect not “in custody” during questioning first by one officer, then by another, when police arived
because derted by hospita that person had been injured by pipe bomb, no officer suggested suspect’s
freedom would be restrained in any fashion, and medica personnel werefredy coming and going in neutrd
setting over which police exercised no contral); United Sates v. Caldwell, No. CIV. A. 94-310-01,
1995 WL 461224, at *4 (E.D. Pa. Aug. 2, 1995), aff'd, 116 F.3d 470 (3d Cir. 1997) (hospitalized
suspect not “in custody” during questioning by two agents when he had checked himsdf into hospitd
voluntarily for treatment of gunshot wound, agents had not placed him under arrest or otherwise restrained
his freedom to come and go in any way, and there were numerous family membersin room).

Inasmuch as the defendant was neither “in custody” for Miranda purposes nor placed under de
facto arrest during the first Redli interview, statements licited during thet interview areadmissibleat trid.
B. StatementsElicited During McClure' s|nterview

| reach quite adifferent conclusion concerning satementselicited during McClure sinterview of the
defendant during the early-morning hours of April 27, 2006. At hearing, counsd for the government

maintained that the confluence of events that supported a conclusion that the defendant was in custody
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during the second Redli interview had largely dissipated by the time of the McClure interview. Heargued
that (i) the McClure interview was brief and much less confrontationa than the second Redli interview, (i)
per McClurée s testimony, no officer was then stationed outside of the defendant’ s hospital room, and (iii)
nothing at that time prevented the defendant from leaving the premises other than his medica condition.
Defense counsd rejoined that no indiciaof de facto arrest had changed or dissipated such that a
reasonable person in the defendant’ s shoes would have considered himsalf suddenly freeto leave as of the
timeof theMcClureinterview. Heunderscored that as of thetime McClure entered the defendant’ sroom,
police had (i) stripped the defendant’ s clothes from his person without his consent, (i) told him not to leave
hisroom and (jii) denied him contact with his girlfriend, who was serving as his support person following a
serious injury. Further, defense counsel pointed out thet, per Redi’s tesimony, a some point during
McClure sinvestigation Rubashkin was standing guard outs de the defendant’ s hospital room. Heressoned
that the defendant was*“in custody” during theMcClureinterview, asaresult of which McClure sfalureto
adminiger Miranda warnings was fata to admisson of any statements he dlicited from the defendant.
Defense counsdl hasthe better of the argument. No reasonable person in the defendant’ s position
as of the time McClure entered his trestment room would have consdered himsdf freeto comeand go as
he pleased. From the standpoint of a person in the defendant’ s shoes, it did not matter that Redli wasan
officer of the Biddeford PD and McClure an officer of the Buxton PD. Rather, what mattered was that
police had usurped sgnificant control of the defendant’ s environment, having stripped the dothes off of his
person without his consent, searched him for weapons, sparated him from hisgirlfriendand ordered himto
obey his nurse and return to his bed when he atempted to leave hisroom. None of theseindiciaof police
control and dominion were distant memories as of the time McClure arrived on the scene; indeed, those

events had transpired approximately thirty minutes eerlier.
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What is more, rothing that McClure or other officers proceeded to say or do dissipated that
ambience, to the contrary, McClure’ s questioning was more accusatory than investigatory, compare, e.g.,
Gren, 89 Fed. Appx. a 757, no one advised the defendant that he was free to leave, to ask officersto
leave or to remain slent, no one offered to permit hisgirlfriend to rgoin him, and Redli observed Rubashkin
standing outside the defendant’ s door, reasonably inferring that he was so stationed to prevent the defendant
— by then a suspect in the Buxton home invasion — from leaving the premises. In the circumstances, the
defendant not only was “in custody” a the time of McClure' sarriva but aso remained so throughout his
interview. See, e.g., United States v. Barlow, 839 F. Supp. 63, 66 (D. Me. 1993) (although courts are
unlikdly to find that an interview taking place in adefendant’ shomeis* custodid” because of familiarity of
surroundings, interview of defendant in his home was “cugtodid” when he was told he had to be in the
presence of an agent at dl times, was searched, was kept under observation, had his phone answered by
agent and was never told he was free to go).

Inasmuch as the defendant remained “in custody” throughout the McClure interview, McClure's
falureto administer Miranda warningsisindeed fatd to admission at tria of any satementshedicited from
thedefendant at SMMC. See, e.g., United Statesv. McLean, 409 F.3d 492, 498 (1st Cir. 2005) (“If the
defendant is not advised of his Miranda rights and has not vaidly waived them, the police are prohibited
frominterrogating him[,] and any statements obtained in violation of thisrulewill beexcluded from evidence
a trid.”) (citation and interna quotation marks omitted).” Statements made to McClure at SMMC

accordingly should be suppressed.

" Counsel for the government also argued at hearing that the defendant did not sufficiently clearly invoke his Sixth
Amendment right to an attorney that his statementsto McClure can be suppressed on the basis of continued questioning
following his mention of an attorney. | agree. After the defendant commented that maybe he should speak with his
attorney, McClure pointedly asked him if he wished to do so, whereupon he replied, “Nah. I'll keeptalkingtoyou.” As
(continued on next page)
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C. Vehicle Search and Seizure

| turn to the defendant’ s bid to suppress materids seized from his car and results of testing of such
materids. See Motion To Suppress at 3-7. The defendant articulates two bases for suppression of this
particular evidence: that (i) it qudifies asfruit of the poisonoustree of hisde facto arrest without probable
cause, ad (ii) the vehicle-search affidavit, on its face, does not convey probable cause to search the
vehide Seeid.

Asdiscussed aove, during officers second vist to SMMC (following Redli’ srecal pt of the Buxton
PD teletype at 12:48 am. on April 27) they did place the defendant under de facto arrest. From al thet
gppears of record, he continued in that status through the time McClure officidly placed him under arrest
later that morning (mo<t likely after McClure returned to SMM C with the vehicle search warrant at about 5
am.). The defendant podits thet, in violation of the dictates of the Fourth Amendment, he was arrested
without probable cause inasmuch as police knew only that a home invasion had been committed and thét,
severd hours later, a person was at the hospital with what gppeared to be a gunshot wound to his hand.
Seeid. a 3. He assartsthat police had no eyewitnessidentification, no gun, no incriminating atements or
any other evidence of his complicity in the homeinvason. Seeid. Hemaintainsthat al evidence gathered
asareault of hisunlawful arrest (induding the vehicle evidence) must be suppressed. Seeid.; seealso, eg.,
United Sates v. Rivas, 157 F.3d 364, 368 (5th Cir. 1998) (“Under the ‘fruit of the poisonous tree

doctrine, dl evidence derived from the exploitation of anillegd search or seizure must be suppressed, unless

this court has noted, “[1]f the suspect’s statement is not an unambiguous or unequivocal request for counsd, theaofficers
have no obligation to stop questioning him.” United Statesv. Feyler, 55 F. Supp.2d 55, 61 n.5 (D. Me. 1999) (citation and
internal quotation marks omitted); see also, e.g., United Statesv. Libby, No. CRIM. 04-26-B-W, 2004 WL 1701042, &*6(D.
Me. July 30, 2004) (rec. dec., aff' d Sept. 27, 2004) (“If a defendant subjected to custodial interrogation unequivocally

invokes his right to counsel, all questioning must cease. To activate the prohibition on continued questioning, however,

(continued on next page)
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the Government showsthat therewas abreak in the chain of events sufficient to refute theinference that the
evidence was a product of the Fourth Amendment violation.”); United States v. Bienvenue, 632 F.2d
910, 913 (1< Cir. 1980) (“Evidence obtained directly or indirectly from aviolation of thefourth amendment
isnot admissible againgt an accused &t trid.”) (citations omitted).

Asthe Firg Circuit recently has reiterated:

Probable cause exists when police officers, relying on reasonably trustworthy facts and

circumstances, haveinformation upon which areasonably prudent personwould believethe

suspect had committed or was committing a crime. The inquiry into probable cause

focuseson what the officer knew at thetime of the arrest, and should eva uate thetotality of

thecircumstances. Probable causeisacommon sense, nontechnica conception that dedls

with the factua and practical consderations of everyday life on which reasonable and

prudent men, not legd technicians, act.
United States v. Vongkaysone, 434 F.3d 68, 73-74 (1<t Cir. 2006) (citations and interna punctuation
omitted). An officer’ sdetermination that acrime hasbeen committed need not be*ironclad” or even*“highly
probable’; it need only have been “ reasonable’ to satisfy the standard of probable cause. United Statesv.
Winchenbach, 197 F.3d 548, 555-56 (1st Cir. 1999); seealso, e.g., Roche v. John Hancock Mut. Life
Ins. Co., 81 F.3d 249, 255 (1st Cir. 1996) (“[O]ne who asserts the existence of probable causeisnot a
guarantor ether of the accuracy of the information upon which he has reasonably relied or of the ultimate
conclusion that he reasonably drew therefrom.”).

Whileofficersdid not have direct evidence, asof thetime the defendant was placed under de facto

ared, that he was one of the perpetrators of the Buxton home invasion, | am satisfied that they had

probable cause to believe that he was inasmuch as.

the request for counsel must be unambiguous.”) (citations omitted). But thisargument availsthe government nothingin
the absence, as here, of Miranda warningsin the first instance.
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1 Police had strong evidence that at least one of two men who had invaded Luxton’ shome
had been shot. Luxton said he had returned fire and had heard yelling. Consistent with this story, spatters
of blood had been found in the home' s entryway and on arailing outsde.

2. As of the time the defendant was placed under de facto arrest officers knew, from nurse
Parent, that the defendant had sustained what appeared to be agunshot wound. Redli dso had viewed and
photographed the wound himsalf and had noted an absence of the presence of bite marks. The officers
reasonably could have inferred that the dog-bite story was alie.

3. I nasmuch as appears, no other areahospita had reported the presence of agunshot-wound
victim, though MMC, Mercy Hospital and Goodall Hospital, as well as SMMC, had agreed to do so.

4, Among evidence found at the Luxton resdence was a human fingernail and a handgun
trigger. The defendant’ s wound wasto his hand.

These circumstances sufficed to permit officersto draw areasonable— if not irondad or even highly
probable — conclusion that the defendant had been a perpetrator of the Buxton home invasion. Evidence
gathered as aresult of the vehicle search hence is not suppressible asfruit of the poisonous tree.

Nor, for smilar reasons, does the defendant succeed in his chdlenge to thefacid sufficiency of the
Pulsoni affidavit as supporting afinding of probable cause to search the defendant’ s vehicle.

“Probable cause exists when the affidavit upon which a warrant is founded demondrates in some
trustworthy fashion the likelihood that an offense has been committed and that there is sound reason to
believe that a particular search will turn up evidence of it.” United Statesv. Schaefer, 87 F.3d 562, 565
(1st Cir. 1996) (citation and internal quotation marks omitted). Both the ssuing magidrate and a
subsequent reviewing court look to “thetotdity of the circumstancesindicated [within thefour cornersof] a

supporting affidavit” to assess the existence vel non of probablecause. 1d.; seealso, e.g., United States
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V. Vega-Figueroa, 234 F.3d 744, 755 (1<t Cir. 2000). “Y et such review cannot start from scratch. A
magisrate’s determination of probable cause should be paid great deference by reviewing courts”
Schaefer, 87 F.3d at 565 (citation and internd quotation marks omitted).

The Pulsoni affidavit informed the issuing justice of the peace not only of facts from which one
reasonably could have concluded that a |east one of the Buxton home-invasion suspects had been shot and
wounded but adso that (i) after the Buxton PD hed aderted area hospitals to report the presence of any
patient with agunshot wound, policelearned that the defendant was undergoing treatment at SMMC for an
gpparent gunshot wound to his right hand, (if) medicd personnel  confirmed via xray the presence of
shrapnd in the wound, dthough the defendant had complained of a dog-bite injury, and (jii) police had
confirmed that the vehiclein the SMMC parking lot was registered to the defendant. See Gov't Exh. 1 at
[6]-[7]. Thereisno basis on which to disturb the issuing justice of the peace' s conclusion that there was
sound reason to believe that fruits of the Buxton homeinvasion such asthoselisted by Pulsoni (blood, latex

gloves, afirearm) would be found in the defendant’s vehicle®

8 At heari ng, counsd for the government argued that the taping of the car doors pending issuance of the search warrant
was aminimal and reasonable intrusion, akin to stationing an officer outside a home pending issuance of awarrant to
search adwelling. | do not understand the defendant to be arguing that his vehicle was wrongly seized. SseeMationTo
Suppress at 3-7. Inany event, in this case, in which police had probabl e cause to believe the vehicle contained fruits of a
crime but took the precaution of securing a search warrant, the intrusion of “securing” the car did not offend the Fourth
Amendment. See, e.g., United Statesv. Burton, 288 F.3d 91, 100-01 (3d Cir. 2002) (“While aseizure or search of property
without awarrant ordinarily requires a showing of both probable cause and exigent circumstances, the ready mobility of

automobiles permits their search based only on probable cause. . . . Asthe Supreme Court explained, for constitutional

purposes, [the Court] seg[s] no difference between on the one hand seizing and holding a car before presenting the
probable cause issue to a magistrate and on the other hand carrying out an immediate search without awarrant. Given
probabl e cause to search, either course is reasonable under the Fourth Amendment.”) (citations and internd punctuation
omitted).
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The Motion To Suppress, insofar as it concerns evidence derived from the defendant’ s vehicle,

accordingly should be denied.
D. Clothing Search and Seizure

The defendant proffers three bases for suppression of the clothing seized from his person and the
latex glove saized from the floor nearby him ashewas undergoing treetment & SMMC: thet (i) thisevidence
was fruit of the poisonous tree of hisde facto arrest without probable causg, (ii) when dleansed of illegdly
obtained evidence, the affidavit submitted in support of the gpplication for awarrant to search hisclothing
does not support afinding of probable cause, and (iii) the clothing and glove, in which he had a possessory
interest, wereillegally seized from his person and beds de without consent, awarrant or an exception to the
warrant requirement. See Motion To Suppress at 3-7; see generally Defendant’ s Supplemental Memo.

Asnoted above, the government representsthat it will not seek to introduce into evidence clothing
saized from the defendant’ s person, mooting the Maotion To Suppress asit pertains to those items. See
Government’ s Supplemental Memo a4 & n.1. Theonly aticleof daothinginissue henceisthe glove saized
from the SMMC treatment-room floor. With respect to that item, | agree with the government that the
defendant fails to establish the existence of acongtitutiona ly protected possessory interest. Seeid. at 4-5.
That is fatal to his bid for suppresson of that item  See, e.g., United States v. Mancini, 8 F.3d 104,
107 (1<t Cir. 1993) (“Itiswell settled that adefendant who failsto demonstrate alegitimate expectation of
privacy in the area searched or the item seized will not have ‘standing’ to claim that an illegd search or
seizure occurred. In order to make such a demondration, the defendant must show both a subjective
expectation of privacy and that society accepts that expectation as objectively reasonable. Theburdenof

proving a reasonable expectation of privacy lies with the defendant.”) (citations omitted).
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The defendant does not contend that he harbored a reasonable expectation of privacy in the
SMMC treatment room itsdlf; however, rlying onUnited Statesv. Neely, 345 F.3d 366 (5th Cir. 2003),
he argues that he had a congtitutionally protected possessory interest in the dothing and glove that Redi
transgressed when he seized those items without consent or a warrant.  See generally Defendant’s
Supplementad Memo.

As the government posits, see Government’s Supplementd Memo at 4-5, theglove saized inthis
case is distinguishable from the clothing taken in Neely. In Neely, medica personnd had removed the
defendant’ s clothing after he was rushed by ambulance to a hospital shock-traumaunit and placed it ina
plagtic bag. See Neely, 345 F.3d at 368. The hospitd’s patient-care coordinator testified that, in
circumstances such as those, items were inventoried, placed in a plastic bag and put into a clothing
storeroom where they were kept for fiveto sx daysand then thrown away if the owner did not clam them.

Seeid. Sheaffirmed that the hospita congdered such dothing to belong to the patient even whilein the
hospital’ spossession. Seeid. Whilethe defendant wasin surgery or shortly thereafter, policerequested his
clothesfrom medica personnel, who turned them over. Seeid. Policedid not haveawarrant for seizure of
the clothes. Seeid. TheNeedly court held that the defendant had not forfeited his possessory interestinhis
clothing by entering the hospital for treetment and that police presumptively violated his Fourth Amendment
rights by retrieving his clothes from the hospita. Seeid. at 370. The court observed:

The Government presented no evidence indicating that [the defendant] had done anything

to suggest he had given up the possessory interest in hisclothes, and the hospital’ spolicy of

placing the clothing in abag and putting it in alocker in the clothing storage room suggested

that it was holding the clothesfor him until herecovered. The Government’ stheory thet the

hospitd jointly possessed the clothing and therefore had authority to hand them over tothe

police upon request aso fails because the patient care coordinator caled at the hearing

tetified that the hospita congders such clothing itemsthe patient’ s possessions and does

not consder itself an owner of the clothes. She further explained that clothing such as[the
defendant’ 5], even when covered with blood, would be stored for the patient and only
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discarded if the patient or afamily member did not attempt to retrieve theclothing after five

to sx days. The Government presented no evidence at the suppresson hearing that

hospitd staff did not follow this procedure with regard to [the defendant’ s clothes.

Thereforewefind that [the defendant] retained a sufficient possessory interest in the clothes

to complain of this seizure and that, absent gpplication of an exception to the warrant

requirement, we must hold the seizure unreasonable under the Fourth Amendment.
Id. at 370-71.

Inthiscase, by contrast, the only evidence concerning the gloveis Redi’ stestimony that Parent, the
nurse who was treating the defendant at SMMC, pointed that itemout to him asit lay on thefloor near the
defendant’ s hospitd bed, whereupon Redi seized it. In the absence of any indication that SMMC would
consider such an item the property of the patient, or that the defendant himself expressed any possessory
interest in it, the most reasonable inference one can draw is that this particular item of clothing —which is
disposable by nature— had beendiscarded. Had Redli not seized it itlikdy smply would have been swept
up and thrown in the trash. “[N]o person can have a reasonable expectation of privacy in an item that he
has abandoned[.]” United Sates v. Paradis, 351 F.3d 21, 31 (1st Cir. 2003) (citation and internd
quotation marks omitted).

As the government posits, this caseis closer to United States v. Franklin, 64 F. Supp.2d 435
(E.D. Pa. 1999), in which the court determined that the defendant had abandoned clothing seized from the
floor of ahospitd trestment room, than toNeely. See Government’ s Supplementa Memo at 5; Franklin,
64 F. Supp.2d at 439 (“[A] defendant has no expectation of privacy in discarded property. Inthis case,
there is uncontradicted testimony from the police officer that the hospital would havethrown the articles of
clothing on thefloor out in the garbage. The clothing was contaminated with blood and had been cut up in

the process of removing it from the defendant. At no point did the defendant object or assert any

ownership rightsinthisclothing. Under these circumstances, we do not believe that society would accept a
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clam of privacy in such destroyed clothing asreasonable. Thefailure of defendant to object isincongstent
with an expectation of privacy.”) (citations omitted).

The defendant accordingly fdls short of proving the requisite possessory interest to seek
suppression of the glove. Thisdetermination isdispositive of al three bases on which he seeks suppression
of thet item. Nonethdless, dternatively, | note that hisbid for suppression on groundstheat (i) the seizure of
the dothing was the fruit of anillegd de facto arrest and (i) the search-warrant affidavit does not supply
probable causeto search the dothing fail in any event. Asdiscussed abovein the context of the defendant’ s
bid to suppress evidence obtained from hisvehicle, hisde facto arrest was supported by probable causeto
believe that he had been a perpetrator of the Buxton home invasion.

With respect to the search warrant, the defendant argues that paragraph 8 of the search-warrant
affidavit must be expunged and, once thisis done, the affidavit does not convey probable causeto seize or
search the clothing. See Motion To Suppress at 5-7; see also, e.g., Woodward, 173 F. Supp.2d at 67
(“When acourt reviewsan affidavit from which uncondtitutionally seized evidence has been excised, it must
independently determineif such probable cauise remainswithin the affidavit that aneutra magistrate would
have issued the subject warrants.”) (citation omitted).’

Paragraph 8 of the McClure affidavit states that the Biddeford PD had collected the defendant’s
clothing and a latex glove he had been wearing with a reddish brown stain on it, which the Biddeford PD
believed was evidence of a crime. See Gov't Exh. 2 at [8]. Evenwith that paragraph expunged, inasmuch

asthe McClure effidavit conveys probable causeto link the defendant to the Buxton home-invesonaime it

® The First Circuit has left open the question whether any deference should be paid to an issuing magistrate’s
determination of probable cause in circumstances in which the reviewing court expunges information from a search-
warrant affidavit after the fact. See United States v. Dessesaure, 429 F.3d 359, 368 n.8 (1<t Cir. 2005). For purposes of the
instant discussion, | do not rely on any presumption in favor of the correctness of the decision to issue the warrant.
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supportsafinding of probable causeto beieve thet the clotheshe waswearing would yield evidence of that
cime. Seeid. at [7]-[8].
[1l. Concluson

For the foregoing reasons, | recommend that the Motion To Suppressbe (i) DEEMED M OOT
insofar asit concerns satements overheard by the police, clothing seized from the defendant’ s person and
evidence derived fromthat saizure, (i) GRANTED insofar asit concerns tatementsdlicited during Redli’s
second interview of the defendant, and McClure sinterview of the defendant, at SMM C and (iii) otherwise
DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 30th day of November, 2006.

/s David M. Cohen

David M. Cohen
United States Magidtrate Judge
Defendant
DAVID PAUL NANOS (1) represented by PETER E. RODWAY
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PORTLAND, ME 04104
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