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Defendant

REPORT AND RECOMMENDED DECISION?

ThisSocid Security Disahility (“SSD”) and Supplementa Security Income (*SSI”) gpped rasesthe
questions whether the adminigrative law judge erred in his assessment of the plaintiff’ s dysthymic disorder,
inhisfaluretofind that her obesity wasasevereimparment, in hisassessment of her dlegationsof painand
in assessng her credibility. | recommend that the commissoner’ s decison be affirmed.

In accordance with the commissioner’s sequentid evauation process, 20 C.F.R. 88 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the
adminidrative law judge found, in rdevant part, that, while the plaintiff had dleged multiple impairments

including diabetes, hilaterd foot neuropathy, tendonitis of the wrist, depresson, agoraphobia, left hip

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(C)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on September 22, 2006, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties
to set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
(continued on next page)



arthritis, hypertenson, bilateral carpa tunnd syndrome, obesity and degenerative disc disease, none of these
imparments sgnificantly limited her ability to perform basic work-rel ated tasks and thus none of themwas
severe, Findings 2 & 3, Record at 16; and that she accordingly was not under a disability asthat termis
defined in the Socid Security Act at any time through the date of the decision, Finding 4,id. The Appedls
Council declinedto review the decision, id. at 4-6, makingit thefind determination of the commissioner, 20
C.F.R. 88404.981, 416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1t
Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs,, 76 F.3d 15,16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs,, 647 F.2d 218, 222 (1st Cir. 1981).

The adminidrative law judgein this case reached Step 2 of the sequentia process, at which stage the
plaintiff bears the burden of proof. However, it is a de minimis burden, designed to do no more than
screen out groundlessclaims. McDonald v. Secretary of Health & Human Servs, 795F.2d 1118, 1123
(1<t Cir. 1986). When a clamant produces evidence of an imparment, the commissioner may make a
determination of non-disability at Step 2 only when the medical evidence “establishes only a dight

abnormdity or combination of dight abnormdlities which would have no more than aminimal effect on an

page references to the administrative record.



individud’s ability to work even if the individud’s age, education, or work experience were specificaly

consdered.” Id. at 1124 (quoting Socia Security Ruling 85-28).



Discussion

Theplantiff contendsfirgt that the administrative law judge erroneoudy failed to find that her mentd
imparment was severe. Plaintiff’ s [temized Statement of Specific Errors (* Statement of Errors’) (Docket
No. &1) at 24. She does not specify the menta impairment at issue, but relies on the report of a
psychologist who examined her at the request of the state agency, Joseph F. Wojcik, Ph.D., sating that he
“diagnosed [her] with a dysthymic disorder characterized by symptoms of anxiety, agorgphobia and
depression of gpproximately ten years duration” and assigned her “a GAF of 50 which is indicative of
ggnificant symptoms.” Id. at 2. Without citation to authority, she asserts that this Globa Assessment of
Functioning (“GAF’) score reflects “[s|erious symptoms (e.g. suicidd ideation, severe obsessiond rituds,
frequent shoplifting) OR any serious impairment in socia, occupationd, or school functioning (eg., no
friends, unableto keep ajob).” 1d. at 3.2 Shedsofaultstheadministrativelaw judgefor dlegedly failing to
comply with therequirement of 20 C.F.R. § 416.920a(€)(2) to discuss certain specific factorsinreaching a
conclusion about the severity of her mental impairment. Id. at 3. Seealso20 C.F.R. § 404.1520a(e)(2).
Findly, she contends that her schoal records, which were submitted at the time of the hearing before the
adminigrative law judge, show a “very low leve of function in school,” id. at 4, athough she does not
explain how this evidence would support afinding that her mental impairment & thetime of the hearing was

Severe.

% The Diagnostic and Statistical Manual of Mental Disorders (4th ed. 2000) (“DSM-IV"), published by the American
Psychiatric Association, definesthe range in GAF from 41 to 50 in the terms used by the plaintiff. It definestherange
from 61 to 70, which is the range in which the plaintiff’s treating counselor assigned a GAF approximately two years
before Dr. Wojcik’ sinterview with the plaintiff, Record at 323, as “[s|ome mild symptoms (e.g., depressed mood and mild
insomnia) OR some difficulty in social, occupational, or school functioning (e.g., occasional truancy, or theft withinthe
household) but generally functioning pretty well, has some meaningful interpersonal relationships.” DSM-IV at 34.



Dr. Wojck's evaduation, which was based on a single interview with the plaintiff and a review of
records, Record at 271, stated that the plaintiff was gpplying for disability benefits “due to .. . various
physica alments and depression,” id. a 274, and that the depression “is of gpproximately 10 years
duration,” id., but it is clear that the statement asto duration is based solely on the plaintiff’s own report to
Dr. Wojcik, id. at 273. Dr. Wojcik aso concluded that “[i]t isunclear ashow [Sc] shemight functionina
job setting.” 1d. a 274. Thereisno evidence of suicida ideation, severe obsessond rituds or frequent
shoplifting in Dr. Wojcik’s report.  The plaintiff reported to Dr. Wojcik that she was not experiencing
suiciddl idegtion or intent. 1d. at 273. Shedid report “socid withdrawa.” 1d.

The adminidrative law judge considered Dr. Wojcik’ sreport, noting particularly that the plaintiff had
never required psychiatric hospitaization and was not currently taking any anti-depressant medications. Id.
at 15. Theadminidrativelaw judge sated that he* a so agreeswith the DD S assessment completed in June
2003 by Brenda Sawyer, Ph.D., and findsthat the claimant has depression that does not condtitute asevere
impairment Snceit resultin Part B functiond limitationsthat cause only mild limitationin her activitiesof daily
living, socid functioning, and concentration.” 1d. a 16. Dr. Sawyer completed a psychiatric review
technique formafter reviewing Dr. Wojcik’ sreport, including the assgned GAF of 50, id. at 136, inwhich
she concluded thet the medicaly determinable impairment of dysthymia, id. at 127, was not severe, id. at
124, assigning a “mild” degree of limitation to activities of dally living, maintaining socid functioning and
maintaining concentration, persstence or pace, id. at 134. Counsd for the plaintiff made much a ora
argument of the fact that Dr. Sawyer did not review the school records on which the plaintiff relies, but was
unable to indicate any specific entries in the school records which might have changed Dr. Sawyer’'s

conclusions.



The plaintiff contends that the administrative law judge could not rely on Dr. Sawyer’s assessment
becauseit “isnot afair or reasonable andysisgiven the symptoms observed by Dr. Wojcik and the GAF of
50that heassgned.” Statement of Errorsat 3. However, Dr. Wojcik was unableto state how the plaintiff
would functioninajob setting. Thisisnot the equivaent, ascounsd for the plaintiff stated at oral argument,
of afinding by Dr. Wojcik that hewas* not sure she could functioninawork setting.” Nothing in hisreport
contradicts Dr. Sawyer’s conclusons. The adminigtrative law judge would not be alowed to reach a
conclusion based on hisown evauation of Dr. Wojcik’ sfindingsbecause an administrative law judgeis not
qudifiedtointerpret raw datain amedical (or psychological) record. Manso-Pizarro, 76 F.3dat 17. Y4,
the plantiff asks this court to invalidate the commissioner’s concluson based on the plantiff’s own lay
evauaion of those findings, in the face of contrary findings in Dr. Sawyer’s report. Under these
circumstances, this court cannot do what the adminigirativelaw judge could not do. Theadminigtrativelaw
judge was entitled to rely on Dr. Sawyer’ s findings, particularly in the absence of any contrary medica
evidence. See, eg., Rosev. Shalala, 34 F.3d 13, 18 (1st Cir. 1994).

The regulaion cited by the plaintiff provides that

the written decison issued by the adminigrative law judge . . . must incorporate

the pertinent findings and conclusions based on the [PRTF]. The decison must

show the Sgnificant history, incdluding examination and laboratory findings, and the

functiond limitations that were considered in reaching a conclusion about the

severity of thementa impairment(s). The decison must include aspecificfinding

as to the degree of limitation in each of the functiond areas described in

paragraph (c) of this section.
20 C.F.R. § 416.920a(€)(2); see also 20 C.F.R. § 404.1520a(€)(2). The functiona aress described in
paragraph (c) of section 416.920aare activities of daily living, socia functioning, concentration, persstence

or pace and episodes of decompensation. 20 C.F.R. 8§ 404.1520a(c)(3), 416.920a(c)(3). The

adminigtrativelaw judge sopinion incorporates the pertinent findingsand conclusionsof Dr. Wojcik and Dr.



Sawyer. Record at 15, 16. It includes a specific finding as to the degree of limitation in three of the four
functiona areas® Thewritten opinion showsthe history of psychologica examination of the plaintiff; there
areno reported laboratory findingswith repect to any menta impairment in the administrativerecord. The
opinion complies with the regulatory requirements.

The plaintiff next arguesthat the adminigtrativelaw judge should havefound her obesity to beasavere
impairment. Statement of Errors at 4. She contendsthat the opinion failed to comply with Socid Security
Ruling 02- 1p because the adminigrative law judge failed to note that the plaintiff, with abody massindex
(“BMI™) of 40, “isin the most serious category for obesity” and failed to addressdirectly her obesity, “[i]n
paticular, . . . fal[ing] to discuss or apparently even consder|] theimpact of her massive obesity on her
back problems.” Id. She assarts that the adminidrative law judge's falure to “do an individudized
assessment of the impact of obesity” on her functioning, Socid Security Ruling 02- 1p, reprinted inWest' s
Social Security Reporting Service Rulings (Supp. 2004), at 263, requiresremand. Statement of Errorsat
4,

Asuming arguendo that the adminigrative law judge failed to perform such an assessment and that
the plaintiff’ s unsupported assertion that aBMI of 40 “isin the most serious category” iscorrect, any such
falure by the adminigrative law judge was harmless error.  The State-agency reviewer whose physica
resdud functiond capacity assessment isthe source for the BMI of 40, Record at 123, concluded that the
plantiff’s physca imparments were “non-severe,” id., asdid another physician-reviewer, id. at 145. The

plantiff’ streating physician in 2000 stated: “In my opinion, patient’ sincessant seeking of disability istotaly

® The PRTF completed by Dr. Sawyer reports“none” asthe degree of limitation for episodes of decompensation. Record
at 134. The administrative law judge’s opinion does not specifically mention this functional area, but a finding of no
limitation in this areais necessarily implied in language used in the decision: “the claimant has depression that does not
constitute a severe impairment since it results in Part B functional limitations that cause only mild limitation in her
(continued on next page)



unjudtified. . . . Magnifies problems, avoidsemployment.” 1d. & 159. Thesame physciantold the plaintiff
in 1998 that she had no disability. Id. at 175. 1n 2002 and 2003, a different treating physician stated in
lettersto the state disability determination servicethat 1 do not fed the patient isin any way restricted to do
physca or mental work-reated activities,” id. at 252, and “1 do not fed the patient has any physicd
redrictions on her ability to do physica activity such asstanding, Stting, walking, lifting, carrying, bending,
handling objects, hearing, speaking or traveling. | also do not fed the patient hasany restrictions on mental
activities such asunderstanding and memory, sustained concentration and persistence, socid interactionand
adaptation,” id. at 254. The adminidrative law judge referred to both of these evauationsin his opinion.
Id. at 14-15. Giventhisevidence, thefalureto performinthe opinion aspecific evauation of the effect of
the plaintiff’ s obesity on her ability to perform work-related activitieswould obvioudy beaharmlesserror.

The plaintiff next attacksthe adminigtrative law judge sevauation of her clamsof pain. Statement of
Errors at 5-7. She characterizes the opinion’s assessment of her pain as “perfunctory.” 1d. a 6. This
argument may only be made after the plaintiff has carried her burden to establish the existence of aclinicaly
determinable medica impairment that could reasonably be expected to produce the pain of which she
complains. 20 C.F.R. & 404.1529(b), 416.929(b). Given the satements of the plaintiff’s treating
physicians dready quoted above and the observations of one of the state- agency physician reviewerswith
respect to the plaintiff’ sclamsof pain, Record at 145, it isdoubtful that the plaintiff has carried that burden.
Evenif she had, however, and even if the adminigtrative law judge’ s congderation of her testimony about

pain was insufficient under the cited regulation, any such error would again be harmless.

activities of daily living, social functioning, and concentration.” Id. at 16.



Findly, the plaintiff contends that the administrative law judge falled to devel op the record sufficiently
before assessing her credibility. Statement of Errorsat 7-9. Firgt, contrary to the plaintiff’ sassertion, id. at
8, theadminidrativelaw judge sultimate concluson was not solely “based on an aleged lack of credibility.”
To the contrary, the opinion explicitly relies on “the conclusions made by DDS’ and “the opinions of two
former treating physicians” Record at 16. Second, there is ample evidence in the record supporting the
adminigrative law judge' s conclusions. Hisdiscusson of the plaintiff’ s credibility isindeed sketchy, butthere
is more than enough evidence in the record to support his concluson in that regard. On this record, no
ressonable reviewer could cometo an ultimate conclusion different from that reached by the administrative
law judge and any error in dedling with the plaintiff’ s credibility is accordingly harmless*

In addition, none of the hospita records apparently submitted after the hearing and cited by the
plaintiff, Statement of Errorsat 8, requires adifferent outcome. To the extent that any of these entries can
reasonably be construed as contradicting the statements of the plaintiff’ stregting physcian during the year
preceding the hearing, the adminidrative law judge was entitled to adopt the findings of the tresting
physician, who had a tregting relationship with the plaintiff while the physicians and nurses seen by the
plantiff in a hogpital emergency room clearly did not.

Conclusion
For the foregoing reasons, | recommend that the decision of the commissoner be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for

* In addition, as noted by counsel for the commissioner at oral argument, credibility is not relevant at Step 2 of the
sequential review procedure, which wasthe step reached in thiscase. A Step 2 determination must be made only on the
medical evidence, not by the plaintiff’s own testimony about symptoms or their effect on her. 20 C.F.R. §8404.1512(c),
416.912(c); Flint v. Sullivan, 951 F.2d 264, 267 (10th Cir. 1991).



which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby

the district court and to appeal the district court’s order.

Dated this 29th day of September, 2006.
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