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REPORT AND RECOMMENDED DECISION?

In this Socid Security Disability (*SSD”) and Supplementa Security Income (“SSI”) gpped, the
plaintiff contends that the administrative law judge failed to comply with 20 C.F.R. § 404.1520a, failed to
make the required findings a Step 4 of the commissioner’ s sequentid review procedure and erroneoudy
used the Grid to reach a conclusion at Step 5 of that procedure. 1 recommend that the court afirm the
commissone’ s decison

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. 88 404.1520,
416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

adminidrative law judge found, in revant part, that the medical record established severe impairments,

! This action is properly brought under 42 U.S.C. §§ 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which she seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on September 22, 2006, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties
to set forth at oral argument their respective positions with citation to relevant statutes, regulations, case authority and
(continued on next page)



including degenerative disk disease of the cervica spine and some depression and anxiety, but that these
impairments, conddered separately or in combination, did not meet or equd the criteria of any of the
impairments listed in Appendix 1 to Subpart P, 20 C.F.R. Part 404 (the “Ligtings’), Finding 3, Record at
18; that the plaintiff’ stestimony regarding the severity of her pain and her mental and physical limitationswas
not well supported by the medica evidence and was not consdered credible, Finding 4, id.; that the plantiff
retained the resdua functiona capacity to perform semi-skilled work at thelight level of exertion, because
she could it at least 9x hours, stland or walk up to sx hours and lift or carry up to 20 pounds occasiondly
and 10 pounds frequently and could understand, remember and carry out routine job instructions, could
relate gppropriately to others in the workplace and could sustain attention and concentration for routine
tasks, Finding 5, id.; that she could not perform her past relevant work as the owner of awoodworking
design businessand of amacrameé design business, but that she could perform her past relevant work at the
semi-sKilled, light level asacounsdor in agroup home and asapersond care assstant, Finding 6, id.; that
she ds0 retained the physical and menta residud functiond capacity to perform other unskilled, sedentary
jobs existing in Sgnificant numbersin the nationa economy, Finding 7, id.; and that she therefore was not
disabled as that term is used in the Socia Security Act, Finding 8, id. The Appeals Council declined to
review the decison, id. at 6-8, making it the find determination of the commissoner, 20 C.F.R. 88
404.981, 416.1481; Dupuis v. Secretary of Health & Human Servs, 869 F.2d 622, 623 (1st Cir.
1989).

The gandard of review of the commissoner’s decision is whether the determination mede is

supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
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Health & Human Servs, 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health
& Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 4 of the sequentia review process, a which stage the
claimant bearsthe burden of proof of demonstrating inability to return to past relevant work. 20 CF.R. 8
404.1520(e); Bowenv. Yuckert, 482 U.S. 136, 147 n.5(1987). At thisstep thecommissioner must make
findings of the plaintiff’ sresdua functiond capacity and the physca and mental demands of past work and
determine whether the plaintiff’ s resdud functiona capacity would permit performance of that work. 20
C.F.R. 8§ 404.1520(e); Sociad Security Ruling 82-62, reprinted in West's Social Security Reporting
Service Rulings 1975-1982 (“ SSR 82-62"), at 813.

The adminigrative law judge s opinion aso implicates Step 5 of the review process. At that stage
the burden of proof shiftsto the commissioner to show that aclaimant can performwork other than her past
relevant work. 20 C.F.R, 88 404.1520(f), 416.920(f); Bowen, 482 U.S. at 146 n.5; Gooder mote, 647
F.2d at 7. The record must contain positive evidencein support of the commissioner’ sfindings regarding
the plaintiff’s resdua work capacity to perform such other work. Rosado v. Secretary of Health &
Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Discussion
Step 4 — The PRTF

The plaintiff first contends that the adminidirative law judge faled to comply with 20 CFR. §

404.1520a (and, presumably, 20 C.F.R. § 416.920a) as he wasrequired to do after she demonstrated the

presence of a“colorable menta impairment.” Plaintiff’ s Itemized Statement of Specific Errors (“Itemized



Statement”) (Docket No. 8-1) at 2. Specificdly, the plaintiff assarts id., that the adminidrativelaw judge
failed to comply with the following portion of the cited section of the gpplicable regulations:
At theadminigrativelaw judge hearing and Appeas Council levels thewritten
decison issued by the adminidrative law judge or Appeds Council must
incorporate the pertinent findings and conclusons based on the [specid]
technique. The decison must show the sgnificant higtory, indluding examinetion
and laboratory findings, and the functiond limitations that were consdered in
reaching a concluson about the severity of the mentd impairment(s). The
decison mugt include aspecific finding asto the degree of limitationin each of the
functional areas described in paragraph (c) of this section.
20 C.F.R. 88 404.1520a(€e)(2); 416.920a(€)(2). Thefunctiond areasto which this subsection refersare
activities of daly living; socid functioning; concentration, persstence or pace; and episodes of
decompensation. 20 C.F.R. 88 404.1520a(c)(3); 416.920a(c)(3). Citing case law from other
juridictions, the plaintiff states flatly that falure to comply with this regulation “requires a remand.”
Statement of Errorsat 2.
| do not read the plaintiff’ s stlatement of errorsto contend that the adminigtrative law judgehimsdf
was required to complete the standard document recording the application of the technique that is
commonly known as the psychiatric review technique form (“PRTF’), and counsd for the plaintiff
disavowed any such position at orad argument. That document need only be completed a the initia and
reconsideration levels of the adminigtrative review process. 20 C.F.R. 88 404.1520a(e); 416.920a(e).
The adminigtrative record includestwo PRTFs, completed by state-agency psychologigt-reviewers Record
at 254-67, 365-79.
The adminigrative law judge s opinion notes that the state-agency reviewers found the plaintiff’s

menta impairments to be “mild or non-severe,” that in November 2004, five months before the hearing,

medica recordsfrom Mid-Coast Mentd Hedlth indicated that the plaintiff wasaert, oriented, and friendly,



with good eye contact; did not appear tense or anxious, exhibited mood and affect within normd limits, and
had no suiciddl intent or idestion. 1d. at 16. The samerecordsfrom December 2004 described the plaintiff
as dert, oriented, friendly and showing no thought disorder, affect and mood within normad limits and no
suiciddl intent or ideation. Id. The opinion aso recounts the sgnificant findings from the report of Brian
Rines, Ph.D., apsychologist who saw the plaintiff twicein January 2005 &t her lawyer’ srequest. 1d. at 16-
17. The adminigrative law judge stated his conclusons with regard to the plaintiff’s dleged mentd

imparments as follows:

While she has repestedly complained of . . . Sgnificant family-rel ated stressors,
the record does not demonstrate incapacitating limitetions. . . . [N]o psychiatrigt,
psychologigt, or therapist who trests the claimant’ s mental/emotiona complaints
has ever described them as “disabling” or even very severe.  Although the
clamant’s mental conditions may have been severe when seen by Dr. Rinesin
January 2005, hisfindingsand opinions are entirdly incons stent with the trestment
records from Mid-Coast Menta Hedlth from May 2000 through December
2004, where good results were reported from medications, the clamant
repeatedly indicated she was not depressed, and her condition repeatedly was
described as stable. The Adminidtrative Law Judge gives gregter weight to the
findingsand opinions of thedaimant’ slong-timetresting sources, and to the State
Agency assessments, than to the inconsstent report from psychologist Rines
based on only two vidts in January 2005. 20 C.F.R. 404.1527(d) and

416.927(d) and Socid Security Ruling 96-2p. ... [T]heresmply isno basisfor
assuming thet . . . theleve of severity he described, even if accurate, will persist
for acontinuous period of at least 12 months.

Id. at 17. Theadminigrativelaw judgefurther found thet the plaintiff “can understand, remember and carry
out routine job ingtructions, can relate gppropriately to supervisors, coworkers and the public, and can
sudain attention and concentration for routine tasks” 1d. The two PRTFs record mild limitationsin the
functiona aress of activities of dally living; socid functioning; and maintaining concentration, persstence or
pace. Id. at 264, 375. One finds no episodes of decompensation, id. a 264; the other finds insufficient

evidence on thispoint, id. at 375.



The adminidrative law judge's opinion refers specificaly to the findings of the state-agency
reviewers, to the most recent relevant medical records and to thereport of Dr. Rines. It givesreasonsfor
hisrgection of Dr. Rines' conclusonsand incorporatesthe pertinent findings of the state- agency reviewers
as to two of the four functional areas. His findings with respect to understanding, memory, socid
relationships and attention and concentration can only reasonably be construed to refer to those functiona
areas. No evidence of any incident of decompensation was presented by the plaintiff, so the only oversight
by the adminigrative law judge was hisfallureto mention the plaintiff’ sfunctiond limitationswith respect to
activities of daily living as such.

Technicaly, the adminidraive law judge may have faled to comply with that portion of the
regulation that requires himto includein hisdecis on aspecific finding asto the degree of limitation in each of
thefour functiona areas. The plaintiff assertsthat “[t]hisisnot harmlesserror, because aproperly- evduated
mental impairment, when incorporated into the clamant’s RFC, may have ruled out past rlevant work at
step 4 of the sequentid evaluation process, and would have further precluded use of the Grid at step 5.”
Statement of Errorsat 3. When asked at ord argument how the
mild limitations in the three functiond areas a issue would necessarily rule out work as a persond care
assgtant or acounsdor in agroup home, counsd for the plaintiff reponded that there would be animpact
“to the extent that there is an issue of concentration, persstence and pace” Thisis not the type of job-
gpecific limitation that must be shown in order to make any error more than harmless. No reason why a
mild limitation on concentration, persistence or pace would make ether of these jobs unavailable to the
plantiff is reedily gpparent.

Neither of the cases cited by the plaintiff in connection with thisissue provides persuasive authority

for adifferent result. Bothinvolved thefailure of an adminidrative law judgeto completeaPRTF a atime



when theregulationsrequired thet the administrative law judge do so. Gutierrezv. Apfel, 199 F.3d 1048,
1051 (9th Cir. 2000); Stambaugh v. Sullivan, 929 F.2d 292, 295-96 (7th Cir. 1991). Theversion of the

regulation gpplicable to this case, quoted above, does not include this requiremen.

Step 4 — SSR 82-62

The plaintiff next contends that the finding that she could return to her work as a counsdlor or a
persond care assstant is erroneous because her work history report makes clear that those jobs involved
walking and/or standing in excess of what is possble under the resdua functiond capecity (“RFC”)
assigned by theadminigrativelaw judge. Statement of Errorsat 3. Shedso assartsthat her earningsreport
shows that the personal care assistant job “was not performed at the leve of substantia gainful activity,”
making it unavailable as past rdevant work. 1d. Findly, shearguesthat the administrativelaw judgedid not
makethefindingsrequired by Socid Security Ruling 82-62 with repect to the physica and menta damands
of these two jobs and the comparison of her RFC to those demands. 1d. at 4.

The adminigrative law judge found thet the plaintiff could “perform her past rdevant light,
semiskilled work asacounsglor in agroup home, and asapersond careassistant.” Recordat 17. Thus, it
is the physical and mental demands of those jobs as the plaintiff performed them rather than as they are
performed in the national economy that is the appropriate comparison with the RFC assigned by the
adminidrativelaw judge. The plaintiff reported that her job asacounse or in agroup homerequired her to
walk and stand 7 hours aday. 1d. at 114. Thisisincongstent with the administrative law judge' s RFC,
which limits standing and walking to 6 hoursin an eight-hour workday. 1d. a 18 (Finding 5). Theplantiff

reported that her work as a persond care assstant required walking and standing for 2 to 8 hours per



workday and her hours per day varied from 2 to 8. Id. at 117. Theadministrativelaw judge sdecisonat
Step 4 cannot stand for this reason aone.

In addition, the opinionfails to comply with SSR 82-62, which statesthat a Step 4 determination
must contain specific findings of fact regarding (i) the claimant’ sRFC, (ii) the physicad and menta demands
of the past job/occupation and (iii) the fit between RFC and the demands of the past relevant work. SSR
82-62 at 813. Thedecison in this case veered from this mandated andytica route.

The adminidrative law judge did make an RFC finding. Record a 17-18. With respect to the
second required finding, however, he made no such statement. Hemerdly offered the conclusory statement:
“she retains the physcad and mental resdud functiond capecities to perform her past rdevant light,
semiskilled work as a counsglor in a group home, and as a personal care assstant.” Id. at 17; seealso
Finding 6, id. at 18. Thisdoesnot meet the requirement of SSR 82- 62 that aspecific comparativefinding
be made. Asto thethird required finding, the quoted statement makes the required specific finding, but itis
without support inthedecison. Inany event, without the analysis required by the second prong of the SSR
82-62 paradigm, the omission with respect to Step 4 cannot be said to be harmless?

Step 5— TheGrid

Theadminigrativelaw judgeadso madeafinding at Step 5. Itisnecessary to congder theplaintiff’s
chdlengeto that finding aswell, because, if the commissioner wereto find on remand that the plaintiff could
not return to her past relevant work, a decison would have to be made a Step 5. In other words, if the

adminidrative law judgeis correct a Step 5, his errors at Step 4 are harmless.

% This conclusion, as well as that concerning the physical demands of the plaintiff’s past work as a counselor and a
personal care assistant, make it unnecessary to address the plaintiff’ s contention that the personal care assistant position
could not constitute past relevant work because it was not substantial gainful activity. See 20 C.F.R. 88 404.1560(b),
404.1574; 416.960(b), 416.974.



Theplaintiff contendsthat her nonexertiond limitations make the adminigrative law judge sreliance
on Appendix 2 to Subpart P, 20 C.F.R. Part 404 (the“ Grid”) erroneous. Statement of Errorsat 4-6. The
Specific statement of the adminidrative law judge a issue is “[E]ven if the damant were limited to
Sedentary, unskilled work . . ., afinding of ‘not disabled’ still would be gppropriate under Rule 201.21 of
the Medicd-Vocationa Guideinesin Appendix 2t0 20 C.F.R. Part 404, Subpart P.” Recordat 17. This
conclusion is gpparently expressed dso in Finding 7: “The clamant aso retains the physicd and menta
resdud functiona capacitiesto perform other unskilled, sedentary jobsexigting in sgnificant numbersin the
nationd economy.” Id. at 18.

Theonly RFC assgned to the plaintiff by the administrativelaw judgeincl udes some non-exertiond
limitations: the plaintiff * can understand, remember and carry out routinejob ingtructions, . . . and can sustain
attention and concentration for routinetasks.” 1d. The plaintiff characterizesthisas“amajor limitation thet
would diminate jobs requiring complex ingructions and tasks.” Statement of Errorsat 5.

Itisclear that the adminigtrativelaw judge gpplied the Grid in thiscase and equaly clear that use of
the Grid isinappropriate when the occupationa baseis Sgnificantly limited by anonexertiond impairment.
Heggarty v. Sullivan, 947 F.2d 990, 995-96 (1<t Cir. 1991). The problem here is that the plaintiff
essentialy asks this court to accept her characterization of the specified non-exertiond impairments as
“mgor.” Shegoesonto arguethat “[t]he sedentary job baseissmall, and iminating complex jobs may be
asubgtantia erosion of that occupationa base. The ALJshould have consulted avocationa expert to give
evidence regarding the erosion of the occupationa basedueto these nonexertiond impairments.” Statement
of Errorsat 5.

“If anon-gtrength impairment, even though cong dered sgnificant, hasthe effect only of reducing thet

occupationa base margindly, the Grid remains highly relevant and can be relied on excdlusvdy toyidd a



finding as to disability.” Ortiz v. Secretary of Health & Human Servs, 890 F.2d 520, 524 (1st Cir.
1989). However, “[w]here thereis more than adight impact on the individud’ s aility to perform the full
range of sedentary work, if the adjudicator findsthat theindividud isableto do other work, the adjudicator
must cite examples of occupationsor jobstheindividua can do and provide astatement of theincidence of
such work in the region where the individua resdes or in severd regions of the country.” Socia Security
Ruling 96-9p, reprinted in West’ s Social Security Reporting Service Rulings1983-1991 (Supp. 2004) at
156. Here, the adminidrative law judge made no such findings and must therefore be presumed to have
found that the plaintiff’s mental limitations had the effect of reducing the sedentary occupationa base only
margindly. Thisconclusonissupported by the language of SSR 96-9p, which has particular rlevanceto
the plantiffs argument: “Unskilled sedentary work aso involves other activities, classfied as
‘nonexertional,’ such as capacitiesfor seeing, manipulation, and understanding, remembering, and carrying
out smple indructions” SST 96-9p a 154. “Understanding, remembering, and carrying out Smple
indructions’ isjust the cgpacity the adminigrativelaw judgefound the plaintiff to have. Accordingly, itisnot
possibleto say that aninability to do complex tasksor to follow complex ingructions has morethan adight
impact on the full range of unskilled, sedentary work.

The plaintiff’s only chalenge to the decison a Step 5 falls.

Conclusion
For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,

within ten (10) days after bei ng served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.
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Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’sorder.

Dated this 29th day of September, 2006.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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