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REPORT AND RECOMMENDED DECISION*

The plaintiff gppedls from the denid of her applications for disability insurance benefits and for
widow's disability benefits,? raising the questionswhether the administrative law judge erred in finding that
she had engaged in past relevant work as atelemarketer and whether he erred in failing to make explicit
findings regarding the physical and mental demands of such work. | recommend that the court afirm the
commissioner’s decisors.

In accordance with the commissioner’s sequentid evaluation process, 20 C.F.R. § 404.1520;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1<t Cir. 1982), the administrative

law judge found, in rlevant part, that the plaintiff’ sarthra giawas a severe impa rment but did not meet or

! Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
her administrative remedies. The caseis presented asarequest for judicial review by this court pursuant to Local Rule
16.3(a)(2)(A), which requiresthe plaintiff to file an itemized statement of the specific errors upon which she seeksreversal

of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’s Office. Oral argument was
held before me on September 22, 2006 pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth at oral

argument their respective positions with citations to relevant statutes, regulations, case authority and page referencesto
the administrative record.

% The administrative law judge issued two opinions, one for each application, on the same day. Record at 20-25, 33-33,
(continued on next page)



medically equa the criteriaof any impairment listed in Appendix 1 to Subpart P of Section 404 of Title 20
of the Code of Federd Regulations (the “Ligtings’), Findings 34, Record at 24; tha the plantiff’'s
alegations concerning her limitations were not totaly credible, Finding 5, id.; that she had the resdua

functiond capacity to lift up to ten pounds, to St for at least Sx hoursin an e ght- hour workday and to stand
and walk for about 9x hours in an eight-hour workday, Finding 6, id.; that her past relevant work asa
telemarketer and clerk typist did not require the performance of work-related activities precluded by her
resdua functiona cgpacity, Finding 7, id.; and that, because her impairment did not prevent her from
performing her past rlevant work, the plaintiff was not under adisability asthat termisdefined inthe Socid

Security Act a any time through the date of the decison, Findings 8-9, id. The Appeas Council declined
to review the decison, id. at 11-14, making it the find determination of the commissioner, 20 CFR. 8
404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by subgtantia evidence. 42 U.S.C. 8§ 405(g); Manso-Pizarro v. Secretary of Health &
Human Servs, 76 F.3d 15. 16 (1<t Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

The adminigirative law judge reached Step 4 of the sequentia review process, a which stage the
clamant bears the burden of proof of demongtrating inability to return to past rlevant work. 20 CF.R. 8

404.1520(e); Bowenv. Yuckert, 482 U.S. 136, 147 n.5(1987). At thisstep thecommissioner must make

which present identical findings and reasoning. | will cite only to the first decision.



findingsof the plaintiff’ sresdud functiond capacity and the physical and menta demands of past work and
determine whether the plaintiff’sresdua functiona capacity would permit performance of that work. 20
C.F.R. 8§ 404.1520(e); Socia Security Ruling 82-62, reprinted in West's Social Security Reporting
Service Rulings 1975-1982 (“SSR 82-62"), at 813.
Discussion

The plantiff firss contends that the adminidrative law judge erroneoudy consdered her
telemarketing job to be past relevant work.® Plaintiff’ s ltemized Statement of Errors (“ Statement of Errars’)
(Docket No. 8) at 1-4. She assartsthat “thereis not sufficient information currently in the record to show
that this job could have qudified as Plast] R[devant] W[ork] under the regulatory definition,” id. at 3,
because the only work history information in the record shows that she did telemarketing work between
January 3 and March 23, 2000 but the corresponding entriesin the earnings record “lump together al four
brief jobs that she had during 2000,” id. a 2, showing only total cumulative earnings. She goes on to
contend that “[t]hose earnings averaged to just over $600.00 per month which isless than the presumptive
Jubgantid] G[ainful] A[ctivity] amount of $700 per month in effect for 2000.” 1d. Shedso arguesthat “it
[is] impossible to verify that [the plaintiff] was earning at the SGA leve while at that [telemarketing] job.”
Id. a 3. If thework wasnot substantid gainful activity asdefined in the gpplicable regulation, she contends,

it cannot be considered past relevant work under 20 C.F.R. §404.1565(a). 1d. at 2. Sheadso arguesthat

% At times, the administrative law judge also referred to the plaintiff’ swork asaclerk typist as past relevant work. Record
at 37 & Findings 7-8. Counsel for the commissioner contended at oral argument that the administrative law judge’s
discussion at other times of the telemarketer job as the only past relevant work at issue, id. at 37, was due to a
typographical error and that both jobs should be considered in evaluating the administrative law judge’ s opinion. |

decline to give the commissioner the benefit of that interpretation of therecord. The plaintiff should be given the benefit
of the doubt asto what the administrative law judge actually decided, particularly where, as here, the decision wasmede
at apoint in the sequential review process where the plaintiff had the burden of proof.



thiswork, having lasted fewer than 90 days,* cannot be considered substantial gainful activity becausethis
job has a Specific Vocationd Preparation level (“SVP’) of 3, which requires “more than one and up to
three monthsto learn how to doit.” 1d. a 3. Accordingly, she concludes, “thereis no way to know if she
actudly learned thejob.” 1d. Shefaultstheadminigrative law judge for not inquiring into thismetter & the
hearing. Id.

The regulation cited by the plaintiff does state, “\We consider that your work experience applies
when it was done within thelast 15 years, lasted long enough for you to learn to do it, and was substantia
ganful activity.” 20 C.F.R. 8 404.1565(a). Thedefinition of past relevant work, however, isfound at 20
C.F.R. §404.1560(b)(1): “Pest relevant work iswork that you have done within the past 15 years, that
was substantia gainful activity, and thet lasted long enough for you to learnto do it.”  Substantid gainful
activity isdefined at 20 C.F.R. § 404.1572 asfollows:

(8 Substantial work activity. Substantia work activity iswork activity that
involves doing sgnificant physica or menta activities. ' Your work may be
subgantid evenif itis doneon apart-timebasisor if you doless, get paid less, or
have less responghility than when you worked before.

(b) Gainful work activity. Gainful work activity iswork activity that you do for
pay or profit. Work activity isgainful if it isthe kind of work usualy donefor pay
or profit, whether or not a profit is realized.

To evauate work activity, the regulations require evaluation of earnings. 20 C.F.R. § 404.1574(a). For

work done before January 1, 2001, aswasthe case here, earningsthat average more than $700 per month

* The plaintiff also suggests that “thereis adistinct possibility that it was merely an unsuccessful work attempt,” citing
SSR 84-25. Statement of Errorsat 3. Thisisin fact not possible, given the state of the record. The applicable regulation
provides: “Ordinarily, work you have done will not show that you are able to do substantial gainful activity if, after
working for a period of 6 months or less, your impairment forced you to stop working or to reduce the amount of work you
do so that your earnings from such work fall below the substantial gainful activities earnings level . ...” 20 C.F.R.
§ 404.1574(c)(1). Here, wherethe burden of proof remained with the plaintiff, who was represented at the hearing, Record
at 40, 81, there is no evidence in the record that may reasonably be construed to show that the plaintiff left the
telemarketing job for such areason.



demondirate substantia gainful activity. 20 C.F.R. § 404.1574(b)(1) & Table 1. Theplaintiff stated that
her earnings from the telemarketing job were $8 per hour for a 40 hour week. Record at 123. Thisis
$320 per week and well over $700 per month. Contrary to her first argument, therefore, it isclear that this
job congtituted substantial gainful activity asfar asearningsare concerned. Her attorney conceded asmuch
at ord argumen.

The plantiff might have been more successful with her contentionthat the telemarketing job did not
condtitute substantial gainful activity becauseit lasted only 74 days, but Socia Security Ruling 83-33 makes
clear that in determining whether particular work congtituted substantia gainful activity, “the primary
condderation is ‘earnings derived from such services.” Socid Security Ruling 83-33, reprinted inWest's
Social Security Reporting Service Rulings 1983-1991, at 95. In addition, the gpplicable regulation
provides, “We will consder work of 3 months or less to be an unsuccessful work attempt if you stopped
working . . . because of your impairment or because of the remova of specia conditions which took into
account your impairment and permitted your to work.” 20 C.F.R. § 404.1574(c)(3). Here, at apointin
the sequentia evauation process where the plaintiff had the burden of proof, there is no evidence in the
record that would alow the commissioner to draw the conclusion thet the plaintiff |eft her telemarketingj ob
because of her impairment.® Indeed, the plaintiff took another full-time job three weeks after leaving the

telemarketing job. Record at 123.

® At oral argument, counsel for the plaintiff asserted that in materialsfiled with the Appeals Council theplaintiff  stated
that she had been fired from the telemarketing job. However, in the passage he read from the record the plaintiff states,
with respect to the telemarketing job, “I had to quit my job.” Record at 712. Inany event, thisisinformation that was not
before the administrative law judge. The Appeals Council stated that it considered the material submitted by the plaintiff
after the administrative law judge’ s decision was issued and found that it did not provide a basis for changing the
decision. Record at 7-8. This court must give that assessment “great deference.” Millsv. Apfel, 244 F.3d 1, 6 (1st Cir.
2001). Thereisno evidence that the Appeals Council made the kind of “serious mistake” in this case that would allow
review of that decision by this court. Id.



Theplaintiff cannot succeed with her fina argument concerning telemarketing aspast relevant work.
TheDictionary of Occupational Titles(U.S. Dep't of Labor, 4th ed. rev. 1991) doeslist the occupation
of telephone solicitor (dternate title: telemarketer) as having an SVP of 3 — “Over 1 month up to and
including 3 months” id. § 299.357-014, and the term “SVP’ is “defined as the amount of |gpsed time
required by atypica worker to learn thetechniques, acquire theinformation, and devel op the facility needed
for average performance’ in the specified job, id. App. Cat Il. Again, the burden of proof remained with
the plaintiff on thisissue and she accordingly is not entitled to an inference that she required the full three
months, rather than the minimum one month, to learn to do the telemarketing job. The 74 daysshe spentin
the telemarketing job was within therange of the SVP assigned toiit and it accordingly must beassumed, in
the absence of any contrary evidence, that she was able to learn to do the job within those 74 days.
The caselaw cited by the plaintiff isdigtinguishable. In Gump v. Barnhart, 334 F.Supp.2d 1155
(E.D. Mo. 2004), the court observed thet the “[p]laintiff’ s earning records do not demonstrate that either
[of the jobslisted by the adminigtrative law judge as past relevant work] was performed at a substantialy
ganful levd,” id. at 1163. Here, the earnings records are to the contrary. In Thomas v. Apfel, 22
F.Supp.2d 996 (S.D. lowa 1998), the evidence provided by the plaintiff established that the plaintiff had
not in fact learned to do the job that the adminigrative law judge had identified as her past relevant work,
id. at 998. Here, the plaintiff asks the court to draw an inferencethat isfar from mandatory asto whether
she was able to learn the job of telemarketer during the span of time in which she performed it, when the
actua evidence on that question was available only to her.
At ord argument, counsd for the plaintiff contended that the adminigirative law judge had prevented
the plaintiff from presenting evidence on the questions whether she had learned the tedlemarketing job inthe

74 days she spent doing it and whether she had been forced to leave that job due to her impairments and



that he had unfairly prevented her representative from cross-examining the vocationa expert. Hecited page
66 of the record, where the plaintiff gpparently interrupts the testimony of the vocationa expert or the
question of theadminigirative law judge and asks, “May | correct somethingyou said?’ Recordat 66. The
adminigrative law judge replies“No.” Id. | find it difficult to assgn to thet Sngle denid arefusd to dlow
the plaintiff to present further testimony, had she asked to do so. It istruethat the adminidirative law judge
then immediately told the plaintiff and her representative that he was going to send the plaintiff “out for an
evauation regarding an organic brain syndrome’ and did not return to the vocationd expert for further
tesimony. Id. It may well be, ascounsd for the plaintiff suggested, that the plaintiff and her representative
then reasonably believed that the hearing would be reopened after the consultant examined the plaintiff and
submitted a report. However, there is no indication in the record that either of them ever asked the
adminigrative law judge theresafter when or whether such a hearing would be scheduled. The hearing was
held on April 13, 2004. 1d. a 40. Dr. Polk examined the plaintiff on August 24, 2004, and hisreport was
received by the Office of Hearingsand Appealson September 3, 2004. |d. Theadminidrativelaw judge s
opinion was issued on April 19, 2005. 1d. at 38. Nether theplaintiff nor her representative contacted the
adminidrativelaw judge a any time during thoseintervening e ght months concerning the reconvening of the
hearing. Under these circumstances, | an unable to ascribe reversble error to the adminidrative law
judge sfallure to alow the plaintiff’ s representative to cross-examine the vocationd expert or to ask them
whether they wished to present additiona evidence.

The plaintiff’sfind argument, presented in somewhat cursory fashion, isthat theadminigtrativelaw
judge“simply failed to maketherequired step four analyss.” Statement of Errorsat 4. She assartsthat the
adminigrative law judge “erred by making no discernible findings regarding the physica and mentd

demandsof Ms. Proctor’ s past work asatelemarketer,” thereby violating the requirements of SSR 82-62.



Id. Shedso contendsthat theadminigrativelaw judge did not perform a* reasoned andyss of whether the
clamant retainsthe RFC to perform the demands of the past relevant work in question.” 1d. Thethird and
final case cited by the plaintiff in support of her first argument actualy applies more to thisargument. In
Nimick v. Secretary of Health & Human Servs., 887 F.2d 864 (8th Cir. 1989), the court held that the
adminigrative law judge failed to solicit any evidence about the functional demands of the claimant’ s past
relevant work and that his discusson of those demands lacked the specificity and full development required
by applicable regulations and Socid Security Rulings, id. at 867. The court also noted that the physical
demands of the past relevant work werein fact incompatible with the residud functiona capacity assigned
by the adminidrative law judge. Id.

Theplaintiff’ sassertion that the adminigtrative law judge made no andysisat Step 4 of the sequentid
review processisincorrect. That andysswas remarkably terse, however. The adminigtrative law judge
noted that the vocationa expert had testified that the job of telemarketer was usudly performed at the
sedentary level and that the plaintiff had the resdua functional capacity to lift up to ten pounds, St for a
least 9x hoursin an eight-hour work day and to stand and walk for about six hoursin aneght- hour work
day, Record at 23, dl of which is consistent with the physica demands of sedentary work, 20 CF.R. §
404.1567(a). The adminidrative law judge found that the plaintiff “could return to this occupation as
generdly performed in the national economy.” Record at 23. SSR 82-62 dlowsthe commissoner at Step
4to congder either whether the claimant hastheresdua functional capacity to meet the physica and mental
demands of a specific job that the claimant performed in the past or whether the clamant hasthe resdua
functiona capacity to perform the same kind of work as the clamant did in the past as that work is

customarily performed throughout the national economy. SSR 82-62 at 811. Accordingly, thefact that the



adminidrative law judge did not question the plaintiff about the physca and menta demands of the
telemarketer job as she had performed it does not require remand in this case.

| agreethat the adminigtrative law judge’ s Step 4 andysisin this case did not meet the requirements
of SSR 82-62 that the " decision as to whether the claimant retains the functiond capacity to perform past
work which has current relevance . . . must be developed and explained fully in the disability decison” and
that “[t]he explanation of the decison must describe the weight attributed to the pertinent medica and
nonmedica factors in the case and reconcile any sgnificant incondstencies.” Id. at 812, 813. Thereisno
finding of fact as to the physica and mental demands of the job of telemarketer asthat job is customarily
performed throughout the national economy. |d. & 813. However, counsd for the plaintiff wasunableto
point out at oral argument any way in which the resdua functiond capacity assgned to the plaintiff by the
adminigrativelaw judgewasin fact inconsistent with the physical and mentd demandsof thejob asset forth
in the Dictionary of Occupationd Titles. Under these circumstances, the administrative law judge s error
can only be described as harmless.

Conclusion
For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 29th day of September, 2006.
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