UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

CLAIRE BROWN,

Plaintiff
V. Docket No. 05-158-P-DMC
CROWN EQUIPMENT CORPORATION,

Defendant
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MEMORANDUM DECISION ON MOTION TO STRIKE DEFENDANT’SEXPERT"

The plaintiff, Claire Brown, asks the court to strike an expert witness identified by the defendant,
Crown Equipment Corporation. Amended Motion to Strike Defendant’ s Expert, Jeffrey J. Croteau, etc.
(“Motion”) (Docket No. 32) a 1. Inthe dternative, the plaintiff asks that the witness be precluded from
testifying about the substance of the defendant’ s supplementa disclosure with respect to hisopinion. Id. at
2. Theplantiff basesher motion on the dleged insufficiency of the defendant’ sinitid Croteau disdosure, the
fact that the defendant presented a supplementa Croteau disclosure only after taking the deposition of the
plaintiff’s expert witnesses, the alegation that the supporting information provided with the supplementd
designation wasinsufficient and the dlegation that the supplementa designation presents*afundamenta new

expert opinion ontheeve of trid.” Id. at 1-2.

! Pursuant to 28 U.S.C. § 636(c), the parties have consented to have United States Magistrate Judge David M. Cohen
conduct all proceedingsin this case, including trial, and to order the entry of judgment.



Apparently on February 14, 2006, Motion at 3, The Defendant, Crown Equipment Corporation’s
Memorandum in Opposition to the Plaintiff’ s Amended Mation to Strike (“ Opposition”) (Docket No. 36)
at 3,7 the defendant served on the plaintiff atimely expert witness designation which indluded the following
with respect to Croteau:

2. Jeffrey Croteau
Exponent
21 Strathmore Road
Natick, Massachusetts 01760

Mr. Croteau is expected to testify about his education, knowledge, training
and experience as described in his curriculum vitae which is atached to this
disclosure.

Mr. Croteau is expected to testify about the conditions which existed &t the
Prime Tanning facility where the accident occurred; the dimensions of the aide,
racks and rack beams; the dimensions of the 30RCTT-5 lift truck Mr. Brown
was operating at the time of the accident; the investigation of the accident
conducted by Prime Tanning, OSHA and theloca police; the physicd evidence
he found during his site and lift truck ingpection; ingpections of the lift truck after
the accident; the path of travel and movement of thelift truck at the time of the
accident; as well as other discovery materidsin this case.

Mr. Croteau is expected to offer opinion testimony that the accident was

caused by operator error and not any defect or mechanica problem or

mafunction of the lift truck.
Crown Equipment Corporation’s Expert Disclosures (Attachment B to Motion) at 3.

Theplantiff contendsthat thisdisclosure“failed to provide Plantiff with any of thefactud basesfor

[Croteau’ ] opinion that Tom Brown's accident resulted from operator error” and

contained no detail asto the* conditions’ which Mr. Croteau deemed to exi<t at

Prime Tanning when Tom Brown died, the “dimensions of the aide, racks and

rack beams’ a Tom' swork site asdetermined by Mr. Croteau, the“dimensions
of the30RCTT-5lift truck Mr. Brown was operating & thetime of the accident”

2The disclosureitself is undated.



according to Mr. Croteau, or any detail asto Mr. Croteau’ s findings regarding

the “invedtigation of the accident” by others and/or the physicd evidence he

found.
Motion at 3-4. The plantiff goes on to assert that “[o]n April 25, 2006, Plaintiff’s counsel sent aletter to
Defendant’s counsel expressng the inadequacy of Mr. Croteau’s disclosure and requesting the factua
predicate for Mr. Croteau’ s opinion that Tom Brown committed operator error.” 1d. a 4. Inan afidavit
submitted with areply memorandum in support of the motion, counsd for the plaintiff statesthat he* asked
for gppropriate supplementation of Mr. Croteau’ sdesignation on April 25, 2006.” Affidavit of TerrenceD.
Garmey in Support of Paintiff’s Motion to Strike, etc. (“Garmey Aff.”) (Docket No. 39) 5. The
defendant has provided a copy of a least part of thisletter. Attachment D to Opposition. Theletter asks
that the defendant “elaborate on [Crotealr’ s] genera opinion” to the effect that the accident was caused by
operator error “as soon aspossible” 1d.

An e-mail dated April 28, 2006 from counsdl for the plaintiff to counsd for the defendant includes
the assertion that counsdl for the defendant had informed counsd for the plaintiff “afew daysago” that “if
thethird corner post is off the table on our end, Crown will not be producing Jeffrey Croteau as an expert
witness.” Attachment C to Opposition. Thee-mail asked counsd for the defendant to * please confirm thet
thisisthecase” 1d.

At an undisclosed time, the plaintiff served the defendant with interrogatories, induding thefollowing
request:

If you contend that Crown’s fourth corner seat back extension would not have
prevented Thomas Brown's death, conddering al circumstances known,
believed, or clamed by Crown concerning Mr. Brown’s accident on August 1,

2003, date every fact, and identify every reason, for and/or supporting this
contention.



Crown Equipment Corporation’s Answersto the Plaintiff’ sInterrogatories (Attachment D to Motion) a 3
(“INTERROGATORY NO.2"). Theresponseto thisrequest provided by the defendant states asfollows:

Crownisunaware of any deviceknown asa“fourth corner seet back extenson.”
The product at issueisa 1989 Crown 30RCTT stand-up rider. The operator
gands in the compartment and the product is not equipped with a sedt.
Consequently, no * seet back extension” is possible with this piece of equipment.
Because such a device does not exist, Crown cannot comment on how the
unknown device may have affected the consequence of Mr. Brown'sindustria
accident.

Crown further statesthat devicesintended to mitigate the consequences of some
horizonta intrusion accidents do not prevent the collison between the stand-up
rider lift truck and the fixed object. Consequently, forcesthat are generated asa
result of acollison are not diminated by the use of devicesintended to mitigate
some horizontd intruson accidents. Becauise of the existence of collisonforces
that are not diminated by devices intended to mitigate some horizonta intrusion
accidents, operators of stand-up rider lift trucks may be injured or killed asthe
result of collisonsand accidentsinvolving stand- up rider lift trucks equipped with
devicesintended to mitigate the consequences of horizonta intruson accidents.

Crown objects to this Interrogatory to the extent it seeks information protected
from disclosure by the atorney client privilege, the work product doctrine, and
Fed. R. Civ. P. 26(b)(3) and (4).

Id. at 3-4.

The defendant took the deposition of an expert witness designated by the plaintiff, Richard M.
Ziernicki, Ph.D., on May 16, 2006. Opposition at 2.3 The defendant provided afour-page supplemental
disclosure with respect to Croteau on May 30, 2006. Opposition at 4; Crown Equipment Corporation’s
Supplementa Expert Disclosure (Attachment C to Motion). The plaintiff asserts that this document

“contained at long last the factud predicate for Mr. Croteau’ s opinion on operator error” and that it so

contained “ afundamenta, new expert opinion that attemptsto undermine Plaintiff’ slong- danding dlegation

® The deposition had originally been noticed for February 22, 2006. Opposition at 2. The plaintiff does not dispute the
(continued on next page)



and trid theory that Defendant’ s 4th corner guard would have saved her husband' slife” Motion a 5-6.
She contends that she “made clear from the day this case was filed her claim that the 4th corner guard
would have prevented Tom's degth” and that, had she been informed that the defendant’ s expert witness
would disagree with thistheory, shewould have “ undertakenamateridly different course of discovery, . . .
focusing her experts on evauaing and discounting this specific dam.” Id. at 6-7. She argues that the
defendant was required to present the detail about Croteau’'s opinion in this regard in its answer to her
interrogatory number 2 and that the facts and evidence on which this portion of Croteau’ sopinionisbased
were known to him “well in advance of his February 14, 2006 required disclosure.” 1d. a 7-8 (emphass
omitted).

| will addressfirgt the plantiff’ s contention that she*wasclearly entitled to Mr. Croteau’ sunderlying
facts for his opinion two and a hdf months earlier [than May 30, 2006], and certainly before Defendant
took Dr. Ziernicki’ sdeposition” and that al of Croteau’ stestimony must be barred asaresult of thedelay in
providing thisinformation. 1d. at 6, 11-12. The plaintiff citesno authority in support of her argument tothe
effect that aplaintiff isentitled to every detall of the expected opinion testimony of adefense expert witness
before the deposition of her own expert witness may be taken by the defendant and | an aware of none.
Indeed, Fed. R. Civ. P. 26(e)(1) requiresaparty to supplement itsexpert witness disclosuresunder certain
crcumdances. That rule isincongstent with the podition taken by the plaintiff. Moreimportant isthe fact
that the plaintiff did not avail hersdf of the means available to obtain the court’ s assstance in obtaining the
information to which she contends she was entitled at aparticular time. Counsd for the plantiff isfamiliar

with this court’ s gpproach to discovery disputes and the fact that resolution of such disputes by the court is

defendant’ s assertion that the deposition did not take place until May 16, 2006 “[d]ue to various scheduling conflicts.”
(continued on next page)



avalableon, & mogt, afew days notice. Theplantiff’ sfallureto avail hersdlf of thissolution beforefilingon
June 26, 2006 — lessthan two months beforetrid — amotion to srikedl of thetestimony of one of the
defendant’ s expert witnesses bars her from receiving the drastic relief she now seeks* See generally
Wheeler v. Olympia Sports Ctr., Inc., 2004 WL 2287759 (D. Me. Oct. 12, 2004), at *2. The plantiff's
agpparent refusa of the defendant’s offer to arrange for her to take Croteau’'s deposition before trid,
Opposition a 6, dso weighs againgt her assertion that the defendant is using the plaintiff’ s April 26 request
for moreinformation “as a Trojan horse to ambush Plantiff with afundamenta new expert opinion on the
eveof trid.” Motion at 1.°

Atthefind pretria conference, counsd for the defendant admitted that the supplementd disclosure
of Croteau’ s expert opinions, which was over four times aslong as the initid disclosure, does essentidly
present a new theory of defense and did change the defendant’s answer to the plaintiff’s interrogatory
number two. The defendant was thus obligated to amend itsresponseto the plaintiff’ sinterrogatory number
two, but it did not do so. Whileadefendant isalowed to supplement hisexpert’ sdisclosure efter taking the

depodgition of a plaintiff’ s expert witness to respond to points not specificaly made in the plantiff’ s expert

Id.

* Contrary to the plaintiff’s argument, Motion at 11-12, any failure by the defendant to disclose Croteau’ s anticipated
testimony in sufficient detail in atimely fashion does not constitute a failure to comply with “an order to provide. . .
discovery” justifying sanctions under Fed. R. Civ. P. 37(b)(2). A routine scheduling order, entered at the beginning of
litigation, is not an “order to provide discovery” within the meaning of Rule 37. That rule applieswhen an order has been
issued after an alleged discovery violation has been brought to the attention of the court and isin turn violated. As
noted, the plaintiff never sought such an order with respect to Croteau’s testimony.

® During the final pretrial conference counsel presented oral argument on this motion. Counsel for the plaintiff explained
hisfailure to seek the intervention of the court after he first asked counsel for the defendant for additional information
about the defendant’ sinitial disclosure with respect to Croteau by stating that counsel for the defendant told him at that
time that if the plaintiff would not dispute the facts set forth in Thomas Brown’'s employer’s accident report, the
defendant probably would not call Croteau as an expert withess. The plaintiff does not dispute the defendant’s
representation that “[s]hortly thereafter, counsel for Crown informed plaintiff’s counsel that it had determined it would
need to call Mr. Croteau to testify about accident reconstruction issues, even if the plaintiff did not pursue the third post
defect claim.” Opposition at 3-4. By thistime, at the latest, the plaintiff was under an obligation to bring her request for
additional information about the exi sting disclosure to the attention of the court.



disclosure, that defendant is not alowed to supplement its disclosure by revealing anew theory of defense
againg the plaintiff’ s substantive clams. Thereisno evidence of deliberate concedment of Croteau’ snew
opinionsin this case; indeed, counsel agreed a the fina pretrid conference that the“new” issue only arose
well into discovery when someonethought to ask whether the shelving system with which thelift truck came
into contact in the accident was bolted to the floor or freestanding. However, after considering the ord

argument, | am convinced that the plaintiff was*blindsded” by the untimely supplementd disclosure. See
generally Garrett v. Tandy Corp., 215 F.R.D. 15, 20-21 (D.Me. 2003). “Common sense suggeststhat
when a party makes a last-minute change that adds anew theory . . . the opposing sdeis likely to suffer
undue prgjudice.” Boucher v. Northeastern Log Homes, Inc., 2005 WL 758470 (D.Me. 2005), at *4
(quoting Macaulay v. Anas, 321 F.3d 45, 50 (1st Cir. 2003)). Considerations of fairness and presarvation
of the integrity of the court’s scheduling order therefore lead me to conclude that any expert opinion

testimony by Croteau not fairly encompassed within the defendant’ sinitid expert witnessdisclosuremay not
be presented at trid. In other words, the plaintiff’ s dternate request that the supplementa disclosure be
excluded is granted.

This ruling makes it unnecessary to condder the plaintiff’s contention that Croteau’ s opinion as
expressed in the supplementd disclosure“isdill insufficient” withrespect to thefactua support provided for
that opinion. Motionat 1 n.1.

The plantiff’s motion to exdude dl or part of the expert testimony of the defendant’s expert,
Richard Croteau, is GRANTED as to expert opinions not reasonably included in the defendant’ s first
disclosure of Croteau’ s anticipated expert testimony and otherwise DENIED.

Dated this 13th day of July, 2006.

/s David M. Cohen




Plaintiff
CLAIRE BROWN

V.
Defendant

CROWN EQUIPMENT
CORPORATION

David M. Cohen
United States Magistrate Judge

represented by TERRENCE GARMEY

SMITH, ELLIOTT, SMITH &
GARMEY, PA.

PO BOX 442

PORTLAND, ME 04112
774-3199

Email: tgarmey@sesg.com
NICOLE L. LORENZATTI
SMITH, ELLIOTT, SMITH &
GARMEY, PA.

PO BOX 442

PORTLAND, ME 04112
774-3199

Emall: nlorenzatti @sesg.com

represented by JAMESM. CAMPBELL

CAMPBELL, CAMPBELL,
EDWARDS & CONROY

ONE CONSTITUTION PLAZA
BOSTON, MA 02129
617-241-3000

Email: jmcampbd | @campbel|-trid-
lawyers.com

DAVID M. ROGERS
CAMPBELL, CAMPBELL,
EDWARDS & CONROY

ONE CONSTITUTION PLAZA
BOSTON, MA 02129
617-241-3000

Email: drogers@campbel|-trid-
lawyers.com

KILEY M. BELLIVEAU
CAMPBELL, CAMPBELL,



EDWARDS & CONROY

ONE CONSTITUTION PLAZA
BOSTON, MA 02129
617-241-3000

Email: kbdliveau@campbdll-trid-
lawyers.com



