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MEMORANDUM DECISION ON MOTION TO EXCLUDE EXPERT WITNESS
TESTIMONY
The defendants, M/V Star Inventana, Star Shipping AS and Masterbulk PTE, Ltd., move to
exclude expert witness tesimony to be offered at trid by the plaintiffs. They assert that the plaintiffs
improperly identified Robert O’ Mara as a potentid expert witness and untimely designated Joseph V.
Rodricks, Ph.D. asan expert witness. Motion to Exclude Plaintiff’ s Expert Witness Testimony (“Motion”)
(Docket No. 24) at 3-6. They ask that the plaintiffs be barred from offering expert testimony from either of
these individuas as a consequence of dleged discovery violaions. 1d. at 6-7. In atelephone conference
held with counsd for the parties at my request, counsdl for the plaintiff conceded that the motion ismoot as

to Joseph Rodricksinasmuch asthe plaintiffsdo not intend to call him asawitness at triad and, accordingly,



havenot liged himintheir find pretrid memorandum. See Docket No. 30. My rulingisthereforelimited to
the potential expert testimony of Robert O’ Mara.’

The defendants state thet the plaintiffs provided with their initia disclosures amemorandum dated
January 25, 2002, apparently written by O’ Mara, an employee of one or more of the plaintiffs, recounting
his review of certain reports and his conclusion that tapioca shipped to the plaintiffs on avessd owned by
the defendants had been properly rgected by the plaintiffs. Motion at 3 & Exhibit F thereto. On January
10, 2006 the plaintiffs noticed the deposition of O’ Mara for February 3, 2006. Motion a 3-4. Three
weeks after the deadline for the plaintiffsto designate experts, in aletter dated January 20, 2006, counsel
for the plantiffsinformed counsd for the defendants that the plaintiffs would “ probably be having O’ Mara
testify asto hismemo on thetota regjection of thetapiocastarch.” Id. at 4. Theletter alsoinformed counse
for the defendants that O’ Marawas in Germany and “we are attempting to contact him to determine his
avalability.” I1d. Counsd for the defendants advised counsel for the plaintiffs by letter dated January 24,
2006 that the plaintiffs did not consder the expert witness disclosure to be adequate. 1d. On March 24,
2006 counsd for the plaintiffs informed counse for the defendants that O’ Marawas till in Germany and
that counsdl was till attempting to “get dates of availability.” 1d. at 5.2 By eectronic mail dated April 12,

2006 counsd for the plaintiffsinformed counsd for the defendantsthat O’ Mara“ will testify in accordance

! The plaintiff has requested a“ hearing” on the motion. Plaintiff’s Request for Hearing and Response to Defendant’s
Motion to Exclude Plaintiff’ s Expert Witness Testimony (“Opposition”) (Docket No. 25) at 1. To the extent that counsel

means to request an evidentiary hearing, he offers no reason why such a procedure would be necessary or advisable and
noneis apparent to me. To the extent that counsel meansto request oral argument, the papers submitted by counsel are
sufficient to allow the court to rule on this matter.

2 The plaintiffs assert that they have offered the defendants the option of taking O’ Mara' s deposition by telephone and
that the defendants have insisted that O’ Maratravel to Maine to be deposed. Opposition at [4]. The plaintiffsalso state
that “if and when Mr. O’ Marais capable of appearing at trial to testify, [they] will offer him up for deposition prior to
testimony at trial . ...” Id. a [6].



with his report, which has already been produced . . . . “ 1d. at 5-6. No additiona information about
O’ Mara has been provided.

The plantiffsrespond: “[O’ Mara] Smply advised Mr. Peter Sdisand Mr. ThomasRiley onwhat his
beliefswere. Thus, Mr. O’ Maraismore of afact witnessthan an expert witness. Hewill testify asto what
hetold Mr. Riley. Thisadvicewasnot based on any testing, scientific or technica knowledge.” Opposition
a [3]. Sdisand Riley are not otherwise identified. The plaintiffs contend that any opinions offered by
O Mara will be as a lay witness, offering opinions based on his particular knowledge by virtue of his
postion in the plantiffs busness. 1d. They also assert that they “have recently provided Mr. O’ Mara's
qudifications” 1d.a[4]. Findly, they “request that Defendants be dlowed to take the deposition of Mr.
O Maraprior to histestimony at trid,” a step which they contend will cure any prejudice caused to date.
Id. at [6].

The defendants in reply take the position that O’ Mara stestimony as alay witness under Fed. R.
Evid. 701 “or otherwisg” must be excluded because any opinion that isnot based on scientific, technica or
other specidized knowledge “would not be rdevant.” Reply Memorandum on Defendants Maotion To
Exclude Expert Witness Testimony (“Reply”) (Docket No. 27) at [3].% In addition, they assert, “[a]ny
information Mr. O’ Maramay have concerning theincident at issueisnot ‘rationaly based on the perception
of the witness asrequired by Rule 701, Fed. R. Evid. Mr. O’ Marais therefore not competent to offer
opinion testimony regarding the propriety of decisions made by hisemployer somethirty (30) to forty-five

(45) days prior to hisreport.” 1d. at [4].

% Counsel are reminded that all memoranda pages are to be numbered at the bottom. Local R. 7(e).



To the extent that O’ Maramay attempt to offer expert testimony at trid, it isclear that the plaintiffs
have faled to comply with Fed. R. Civ. P. 26(a)(2) and with the scheduling order entered in this case.
Scheduling Order with incorporated Rule 26(f) Order (Docket No. 9) a 2 (“Pantiff(s) shal desgnate
experts required to be disclosed by Fed. R. Civ. P. 26(a)(2)(A) . . . and, with respect to each of them,
provide a complete statement of al opinions to be expressed and the basis and reasons therefore by:
December 1, 2005 [.]”). Rule 37 (c)(1) enforces Rule 26(a) by providing that “[a] party that without
subgtantia judtification fails to disclose information required by Rule 26(3) . . . isnot, unlessthe falure is
harmless, permitted to use asevidence a trid . . . information not so disclosed.” Theplaintiffs at one point
gppeared to limit the testimony to be offered to that set forth in O’ Mara s memorandum, which was
provided to the defendants with their initid disclosure. However, the memorandum did not provide a
complete statement of the basis and reasons for the opinions stated therein, nor did it identify the data or
other information consdered by O’'Mara, O'Mara's qudifications or the other information specificaly
requested by the defendants until wdl after the discovery deadline had passed, if a dl. The plaintiffsoffer
no judtification for these falures, let done a “subgantid” one. The required sanction “in the ordinary
course’ for falure to comply with these requirements is mandatory preclusion of the expert’s testimony.
Poulis-Minott v. Smith, 388 F.3d 354, 358 (1st Cir. 2004). See also LaPlace-Bayard v. Batlle, 295
F.3d 157, 161-62 (1<t Cir. 2002). The motion to exclude is granted as to any opinion testimony to be

given by O’ Mara as an expert witness.”

* | emphasize that thisruling is not based in any way on the defendants’ assertion that the plaintiffs “failure to make
adequate disclosure. . . by producing Mr. O’ Marafor deposition,” Motion at 7, justifies exclusion of histestimony under
either Rule 701 or Rule 702. The defendants make no attempt to show why atelephone deposition, a common practicein
contemporary litigation and an alternative proffered by the plaintiffsin this case, would not be sufficient. SseeOhuchev.
British Airways, 1998 WL 240481 (S.D.N.Y. May 11, 1998), at * 1 (defendant who refused to take deposition of plaintiff’s
expert by telephone or at expert’ s office required to pay expert’s hourly rate for all travel time and travel expenses).



Asalay witness, O’ Mard s opinion testimony would be governed by Fed. R. Evid. 701, which
provides:
If the witnessis not testifying as an expert, the witness testimony in the form
of opinions or inferences is limited to those opinions or inferenceswhich are (a)
rationally based on the perception of the witness, (b) helpful to a clear
understanding of thewitness' testimony or the determination of afact inissue, and
(c) not based on scientific, technica, or other specidized knowledge within the
scope of Rule 702.
The defendants’ assertion that O’ Mara s opinion would not be relevant if not based on any scientific,
technica or other specidized knowledge, offered without citation to authority, Reply at [3], mekesno sense
in connection with an argument about admissibility under Rule 701, which pecificaly dlows such testimony.
Relevance cannot be determined merdly by congderation of the question whether proffered testimony is
based on scientific, technica or other specidized knowledge. Inaddition, it isnot possibleto discernfrom
the materiasprovided by the partiesjust what providesthe basisfor any opinionsexpressed by O’ Marain
the memorandum at issue. That aspect of the issue can only be addressed at trid, after counsd for the
plantiffscals O’ Marato testify and attempts to establish afoundation for any lay opinion testimony that he
may wish to offer.
To the extent that O’ Mara's lay opinion testimony will be limited to the opinions set forth in the
disclosed memorandum,”® the defendants contend, again without citation to authority, that such testimony

must be excluded because O'Mard's opinions could not be “rationaly based on the perception of the

witness’ asrequired by Rule 701. Reply at [4]. The defendantsdo not explain why thisis so; pparently

® The plaintiffs also state that O’ Mara “ simply advised Mr. Peter Salisand Mr. Thomas Riley on what his beliefs were”
and that he “will testify asto what hetold Mr. Riley.” Opposition at [3]. To the extent that thistestimony differsfrom the
substance of the memorandum and is offered for its truth, and all other evidentiary considerations aside, it will be
admissible if it is factual rather than opinion testimony. If it is opinion testimony, it will be subject to the same
considerations discussed in the text with respect to the opinions stated in O’ Mara s memorandum.



they mean to assert that O’ Mara could only express his lay opinion about the propriety of rgecting the
shipment of tgpioca a issue if he had ingpected the tgpioca himsdf upon its arrival.  The language
“perception of thewitness’ in Rule 701 has not been so narrowly construed by the courts. A witnessmay
testify under Rule 701 about “inferencesthat he could draw from hisperception” of abusiness srecords, or
“factsor datapercaeived” by himin hiscorporate capacity. Teen-Ed, Inc. v. Kimball Int’l, Inc., 620 F.2d
399, 403-04 (3d Cir. 1980). Seegenerally Robinson v. Watts Detective Agency, Inc., 685 F.2d 729,
738-39 (1<t Cir. 1982) (owner dlowed to give estimate of value of business based in part on information
gained through talking with other knowledgeable businessmen); see also Lightning Lube, Inc. v. Witco
Corp., 4 F.3d 1153, 1175 (3d Cir. 1993).

On the showing made, it is not possible to determine what portion of O’ Mara stestimony, if any,
will congtitute lay opinion and whether that opinion testimony will fal within the limits of Rule 701. Those
determinations must be left until trid. 1t isonly possble now to conclude that the testimony should not be
excluded & thistime.

Conclusion

For the foregoing reasons, the defendants motion to exclude is (i) MOOT as to Joseph V.
Rodricks, (i) GRANTED asto any expert opinion testimony to be offered by Robert O’ Mara; and (iii)
DENIED asto any lay opinion testimony to be offered by O’ Mara, subject to reassartion at trid with

respect to specific questions posed to O’ Mara by plaintiffs counsd.

Dated this 5th day of July 2006,

/s David M. Cohen
David M. Cohen




Plaintiff

NATIONAL STARCH AND
CHEMICAL TRADING
COMPANY LTD

Plaintiff

NATIONAL STARCH AND
CHEMICAL COMPANY

Plaintiff

ICHEM INSURANCE COM PANY
LTD

V.
Defendant
STAR INVENTANA M/V

Defendant
STAR SHIPPING AS

United States Magidtrate Judge

represented by MICHAEL X. SAVASUK

LAW OFFICE OF MICHAEL X.
SAVASUK

MARINE TRADE CENTER

300 COMMERCIAL STREET
P.O. BOX 267

PORTLAND, ME 04112-0267
(207)773-0788

Email: mxdaw@manerr.com

represented by MICHAEL X. SAVASUK

(See above for address)

represented by MICHAEL X. SAVASUK

(See above for address)

represented by JOHN R. BASS, ||

THOMPSON, BULL, FUREY, BASS
& MACCOLL, LLC, PA.

120 EXCHANGE STREET

P.O. BOX 447

PORTLAND, ME 04112

774-7600

Email: jbass@thomport.com



EDWARD S. MACCOLL
THOMPSON, BULL, FUREY, BASS
& MACCOLL, LLC, PA.

120 EXCHANGE STREET

P.O. BOX 447

PORTLAND, ME 04112

774-7600

Emall: emaccoll @thomport.com

Defendant

MASTERBULK PTELTD represented by JOHN R. BASS, ||
(See above for address)
EDWARD S. MACCOLL
(See above for address)



