UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
SUSAN D. GOODE,
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Docket No. 06-65-P-S
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SIGNET ELECTRONIC SYSTEMS,
INC.,
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Defendant

RECOMMENDED DECISION ON MOTION TO DISMISS

The defendant, Signet Electronic Systems, Inc., movesto dismissdl damsassarted againg it by the
plantiff inthisaction that wasremoved from the Maine Superior Court (Cumberland County). Defendant's
Motion to Dismiss (“*Motion”) (Docket No. 5) at 1. | recommend that the court grant the motionin part.

|. Applicable Legal Standard

The motion invokes Fed. R. Civ. P. 12(b)(6), which provides for dismissd for fallure to Sate a
clamuponwhichrelief may begranted. 1d. a 3. “[I]nrulingonamotion to dismiss[under Rule 12(b)(6)],
acourt must accept astruedl thefactud dlegationsin the complaint and construe dl reasonable inferences
infavor of theplaintiff[].” Alternative Energy, Inc. v. &. Paul Fire& Marinelns. Co., 267 F.3d 30, 33
(1« Cir. 2001). The defendant is entitled to dismissa for falure to Sate aclam only if “it appearsto a

certainty thet the plaintiff would not be unable to recover under any set of facts” State . Bank & Trust

! The plaintiff has requested oral argument on the motion. Plaintiffs [sic] Motion [sic] in Opposition to Defendants’ [sic]
(continued on next page)



Co. v. Denman Tire Corp., 240 F.3d 83, 87 (1st Cir. 2001); see also Wall v. Dion, 257 F. Supp.2d
316, 318 (D. Me. 2003).
Il. Factual Background

The complant makesthefollowing relevant factua dlegations. The defendant isacommunications
systems integration company with a principad place of business in Scarborough, Mane. Complaint
(Attachment 4 to Docket No. 1) 1. The plaintiff began her employment with the defendant in December
2003. Id. § 6. She executed on December 16, 2003 an employment agreement which included a
compensation package that provided for commissionsto be paid up to 30 days after the termination of her
employment. Id. 11 7-8. Sheworked asan account executive, responsblefor generating and closing sdes
of Verizon products and services. 1d. 19-10. Thejobinvolved prospecting for leads or receiving leads
from aleads i, vigting customers and prospective customersto sl Verizon products and services and
obtaining commitmentsto purchase Verizon productsand services. 1d. 10. Thesarvicing of accountsand
the collecting of funds were not part of the plaintiff’s job respongibilities. 1d. g 15.

The plaintiff performed her job satisfactorily during her first year of employment. Id. §11. On
November 2, 2004 the plaintiff was provided with a rew sdes compensation plan that superseded dl
previous plans for sales generated on or after November 1, 2004. 1d. § 12. This plan stated that
“commissonswill only be paid on the acquistion value of any long distance services” 1d. §13. Itdid not
refer to commissons being pad upon receipt of payment from Verizon. Id. The plantiff earned

commissionsfor thefollowing accounts prior to her termination of employment: MEMIC, Pape Chevrol e,

Motion to Dismiss, etc. (“Opposition”) (Docket No. 9) at 10. Inasmuch as the parties’ written submissions provide a
sufficient basis on which to decide the motion, the request is denied.



Pine Tree Council of Boy Scouts, Gorham Savings, Pine Tree Legd and Camden Nationa Bank. Id. 1 14.
She generated and/or closed the sale of these accounts. 1d.

On Augugt 1, 2005 the plaintiff met with Lawrence Caruso, thedefendant’ s Director of Sdesand
Marketing and her direct supervisor, to evduate her performance. Id. 113, 16. Thiswasthefirst forma
evauation of her performance since she began working for the defendant. 1d. 16. On August 2, 2005 the
plantiff resigned, Sgning arelease after Caruso stated that she would receive a severance payment. 1d. 9
17. Shewastold that failureto Sgn the release would result in anegetive reference from the defendant. 1d.
1118. Also on August 2, 2005 the plaintiff made a demand for wages owed in aletter to Caruso inwhich
she outlined the commissions she had earned that had not been paid by the defendant. 1d. §20. Those
commissionstotaled at least $34,213.33. 1d. Thedefendant has not paid those commissionsto the plaintiff.

Id. 1 21. Other account executives were paid commissons earned upon termingtion. 1d. 1 25.
Inan August 2, 2005 |etter to the plaintiff, Caruso acknowledged that hewould investigate thetardy
MEMIC payment but did not discuss any other commissonsthat the plaintiff clamed wereowed. 1d. §22.
On January 10, 2006 the plaintiff reiterated her demand for wages owed in aletter to Caruso. 1d. 24.
The defendant received that letter on January 12, 2006. |d. §127. Thedefendant hasnot paid the plaintiff
her claimed unpaid wages. 1d. 1 28.

The sales compensation plan in effect after November 1, 2004 stated thet “if the Representativeis
not longer employed for any reason, dl unpaid commissions and bonuses will be forfeited and no longer
payable to the Representative.” 1d. §41.

[11. Discussion
The complaint assertsclamsfor violation of 26 M.R.SA. 88 621-A, 626 and 629. Complaint 11

30-45. The defendant contends that it has an affirmative defense gpplicable to dl of these damswhichis



the general release executed by the plaintiff. Motion at 4. That releaseis attached to and incorporated into
the complaint, Complaint f[f 17-19 & Exh. 3, the authenticity of which is not chalenged by the plaintiff,
making it proper for this court to consder the release in connection with the pending maotion, Alter native
Energy, Inc. v. &. Paul Fire & Marine Ins. Co., 267 F.3d 30, 33-34 (1st Cir. 2001). Thesameistrue
of the other documents relevant to consideration of the motion to dismiss.
The release provides:

For good consideration and in consideration of the mutua promises hereby

made, Susan Goode (Employee) and SIGNET Electronic Systems, Inc.

(Company) do hereby mutually and reciprocally release and discharge one and

the other from dl contracts, agreements (excepting the employment, non-

competition and confidentidity agreement), clams, actions, commissions,

demands both in law and in equiity, rights, benefits (excepting those benefits that

aurvive by law), and suits of every nature and description arising from the

employment relaionship previoudy exiging between Company and Employee.

This rdease shdl be binding upon and inure to the benefit of the parties, ther

successors, assgns, persond representatives and heirs, and without limiting the
generdity of the foregoing, officers, directors, employees and agents of the

Company.
Complaint, Exh. 3. Inthedternative, the defendant assertsthat the employment agreement executed by the
plaintiff in December 2003 precludesthe payment of commissionsunder the circumstances. Mationat 7-8.
Findly, it arguesthat 26 M.R.S.A. 8 621-A does not apply to terminated employees. Id. at 8-9.
A. Release
By its terms, the release gppears to waive dl of the plaintiff’'s sated clams. The plantiff firg

contends that the November 2, 2004 sales compensation plan, which she cdls “the Find Employment

Agreement,” “dictates that [she] be paid promptly upon the closing of asde.” Oppostiona 3. She must

®The plaintiff erroneously assertsthat the defendant * has failed to move to dismiss[her] claim under 26 M.R.S.A. § 6297
(continued on next page)



a0 be arguing, therefore, that the terms of the sales compensation plan cannot be waived by the release.
Sheoffersno reason why thisshould beso. Therelease, onitsface, waivesdl clamsthat could beraised
by the plaintiff, including a claim that the second sales compensation plan should be so interpreted. It is
accordingly unnecessary to reach the plaintiff’s argument about how the second sales compensation plan
should be interpreted.

The plantiff next contends that the reference to “the employment, non-competition and
confidentidity agreement” in therdeaseisambiguous, sothat “there Hill existsaquestion of fact astowhat .
.. expresdy survived theRelease” Id. at 4. Tothecontrary, thereisonly one document referred toin and
attached to the complaint that is entitled “Employment, Non-competition and Confidentidity Agreement.”
Complaint, Exh. 1. Thesecond line of thetitle of that document reads“ December 2, 2003— October 31,
20047, id. a 1, but it isthe only document so named. The document contains provisonsthat are expressy
dated to survive the employee’ stermination. E.g., Exh. 1 at 17, 12-14. Whilethisdocument itsdlf might
well be construed to be ambiguous, the reference to it in the release cannot be so characterized.

The plaintiff next asserts that an agreement to forfeit the payment of earned commissons s
unenforceable under section 626. Oppoditiona 5. Thisisso, she argues, because that statute “makes no
referenceto an employeebeing ableto waive hisor her right to unpaid wages” 1d. Thedatute provides, in
pertinent part:

An employee leaving employment must be paid in full within areasonable time
after demand. . . provided that any overcompensation may bewithheld if authorized . .

. and any loan or advance againg future earnings or wages may be deducted if
evidenced by a statement in writing sgned by the employee.

* * %

Opposition at 10.



For purposes of thissubchapter, areasonabletime meansthe earlier of ether the
next day on which employeeswould regularly be paid or aday not more than 2 weeks
after the day on which the demand is made.

* % %

.. . An employer found in violation of this section is lidble for the amount of

unpaid wagesand, in addition, thejudgment rendered in favor of theemployee. . . must

include areasonable rate of interest, an additiona amount equd to twice the amount of

those wages as liquidated damages and cogts of suit, including areasonable attorney’s

fee.
26 M.R.SA. § 626.2 The plaintiff points to language in the Maine Law Court’s opinion in Loughran
“congrufing] narrowly the exception to the broad requirement of payment in full,” 651 A.2d at 376, as
establishing that release of any clam to wages covered by section 626 is barred, Oppostion at 5.
However, the quoted language merely construed the specific language in section 626 dlowing an employer
to withhold overcompensation, loansand advances againgt future earningsfrom the amount to be paid within
areasonabletime. The language cannot reasonably be stretched to stand asaholding that no claim under
section 626 may ever be released. Nor does the Law Court’s holding in Purdy v. Community
Telecomms. Corp., 663 A.2d 25, 28 (Me. 1995), that an employer may not withhold compensation
otherwise due under section 626 while demanding a release from the employee be construed to bar a
release of any clam under that section by the employee. To congtrue section 626 as the plaintiff urges
would be to prohibit the release of any Satutory entitlements by any party unless the datute a issue
specificdly provided that it could bewaived. Thereisadearth of caselaw on point, and nonein Mane. In
one reported case, astate wage-dam law was interpreted not to excludethe ability tordease such dams,

O’ Brienv. Encotech Constr. Servs., Inc., 203 F.R.D. 346, 347-49 (N.D.lll. 2001) (releasesinvaid asto

clamunder federal Fair Labor Standards Act not invaid asto claim under lllinoisstate wage law in absence

® The parties appear to agree that the term “wages” in section 626 includes commissions. Opposition at 4; Defendant’s
(continued on next page)



of clam of fraud, duress or misrepresentation), but another judge of the same court rgjected thisconclusion
in Ladegaard v. Hard Rock Concrete Cutters, Inc., 2001 WL 1403007 (N.D.III. Nov. 9, 2001), for
reasons that | find persuasive. Likethejudgein that case, in the absence of any State caselaw and inview
of the federd caselaw holding that claims under the Fair Labor Standards Act may not be released, id. at
*2, | cannot conclude that claims under the Sate statute may be released in any and al circumstances, nor
can | comfortably predict that the Maine Law Court would so interpret section 626. The question of the
efficacy of the release in this case depends on the circumstances surrounding its execution and accordingly
may not appropriately be decided in the context of amotion to dismiss.

While this concluson makes it unnecessary to consder the plaintiff’ s remaining arguments with
respect to the release, | will address them briefly so that my andysis will be available should the court
disagree with my conclusions regarding the preceding argument. The plaintiff’s next argument is that her
August 2 2005 letter to Caruso demongtrates that the release does not apply to her dlegedly earned
commissions because she* expresdy demands payment of her earned commissionsin accordancewith the’
2004 Sdes Compensation Plan. Oppositionat 6. However, it isbasicMaine law that adocument created
by ore party to a contract after the contract is executed cannot serve as evidence of the parties intent,
when the contract itsdlf is unambiguous. See, e.g., McCarthy v. U.SI. Corp., 678 A.2d 48, 52 (Me.
1996) (extrindc evidence to show intent may only be consdered once ambiguity isfound in contract); see
also Alternative Energy, 267 F.3d at 34-35 (defining an unambiguous contract under Mane law). The

release specificdly gppliesto commissions. Exh. 3.

Reply Memorandum in Support of Motion to Dismiss (Docket No. 11) at 3-4; Community Telecomms. Corp. v. Loughran,
651 A.2d 373, 376 (Me. 1994).



Contrary to the plaintiff’ s assertion, Oppostion at 6, the fact that Caruso created amemorandum
subsequent to the execution of the release in which he stated that the defendant “agrees to review the
commisson payment to [the plaintiff] on MEMIC only” if Verizon, the dient, determined that it missed a
payment to the defendant two months before the plaintiff’ stermination, Exh. 5, doesnot inany way “ make[]
clear the fact that the Company did not interpret the generd release as having waived clams for
commissions Goode earned prior to her resgnation.” It is not evidence of a “mutud mistake of fact,”
Opposition at 7, a bads for finding the release to be voidable that is not pleaded in the complaint. It
demonstrates, at mogt, that the defendant would have agreed to pay the plaintiff acommission onapayment
that should have been received in June 2005 on one of her accounts if the client acknowledged that it had
faled to make a payment when due. If that payment had been timely made, the plaintiff would have
received her commission well before she sgned the rdlease. While the defendant may not have been
obligated to make such a payment given the terms of the release, its willingness to consider doing so —
athough the complaint makes clear that it did not ultimately do so — could neither void the release, see
Sargent v. Coolidge, 399 A.2d 1333, 1345 (Me. 1979) (mutud mistake of fact makes agreement
voidable, not void), nor demonstrate amistake of fact rendering the release unenforcesble, see generally
Nadeau v. Pitman, 731 A.2d 863, 867 (Me. 1999) (events occurring after execution of contract and not
contemplated by parties at time of execution are not mutual mistake rendering contract unenforcesble);
Yaffie v. Lawyers Title Ins. Corp., 710 A.2d 886, 888 (Me. 1998) (mutua mistake of fact isreciproca
and common to both parties, where each alike labors under same misconception in repect to terms of
contract); Moulton v. Moulton, 707 A.2d 74, 76 (Me. 1998) (mistake of fact exists when some fact
whichredly exigsisunknown or some nonexistent fact is supposed to exist by both parties). Nether of the

cases cited by the plaintiff, Nadeau and Miller v. Lentine, 495 A.2d 1229, 1231 (Me. 1985) (mutud



mistake of fact concerns circumstances at time of contract formation, not subsequent developments),
Opposition at 7, supports her postion. The language of the complaint, construed with the benefit of dl
reasonable inferences in favor of the plaintiff, amply does not dlow the drawing of the conclusion that the
parties were laboring under a mutua mistake of fact when they entered into the release.

B. The December 2003 Agreement

The defendant argues in the dternative that the “plain, unambiguous language of Goode's
Employment Agreement precludg] 5| her clamsfor commissonsunder 26 M.R.SA.8626.” Motionat 7.
The plaintiff does not respond directly to this argument, asserting only that the November 2004 sdes
compensation plan “clearly supersedes’ the December 2003 agreement. Opposdtion a 9. In fact, the
relaionship of the sdes compensation plan to the Employment, Non-Competition and Confidentidity
Agreement of December 2003 is anything but clear.

The defendant relies, Maotion a 7, on languagein thel atter- mentioned document to the effect that “|
understand that at the end of my employment, apotentid commissonwill only paid [Sic] to meif acustomer
contract or purchase order has been received, equipment submissons have been approved, profit margins
are accurate to the estimate and full payment isreceived,” Exh. 1, 14. The defendant basesits argument
on the undisputed legd provisons that interpretation of an unambiguous contract is a question of law and
that the question whether a contract is ambiguous is aso a question of law for the court. Motion at 7.
However, the Employment, Non-Competition and Confidentiality Agreement cannot reasonably besaid to
be unambiguous. In large, dark type above the title of the document —and, unlike thettitle, itdicized —
after the plaintiff’ sname, are the dates“ December 2, 2003— October 31, 2004.” Exh.1at 1. Thesedates

are a best incongstent with various terms within the body of the document, including the following:



| undergtand that | am employed for an indefinite term and that ether the
Company or | may terminate the employmernt relaionship a any time. . . .

For aperiod of oneyear after thetermination of my employment with the
Company for any reason, | shdl not . . . participate in the development of [Si]
provison of goods or services provided (or proposed to be provided) by the
Company . . ..

For aperiod of one year after the termination of employment with the
Company for any reason, | shal not solicit, induce, attempt to hire, or hire any
employee of the Company . . . .

While employed by the Company and theresfter, | shdl not, directly or
indirectly, use any Confidentid Information. . . .

I will, at any timeduring my employment, or after it terminates, on request
of the Company, execute dl documents and perform dl lawful acts, which the
Company considers necessary or advisable. . . .

| understand . . . that my rightsand obligations under this Agreement will
continue even if | do not sign a Termination Certificate.

My obligations under this Agreement shal survive the termination of my
employment with the Company . . . .

Exh. 1, 911, 7(b) & (c), 8, 12, 13, 14. Paragraph 3 of thisdocument refersto *the compensation listed on
ScheduleA,” acopy of which has not been provided to the court and which therefore cannot be compared
with the November 2004 sales compensation plan. Onthe state of the record, dismissal based ontheterms

of this document is not possible. See Bishing v. Maine Med. Ctr., 2002 WL 1978903 (Me. Super. June

11, 2002), at * 2.

C. Section 621-A (Count I1)

Count |1 of the complaint aleges that the defendant “failed to make atimely payment of thewages
owed, inviolation of 26 M.R.S.A. 8621-A” “[p]ursuant to Signet’ scompensation plan.” Complaint {1 37-

38. Section 621-A isalengthy satute. Neither the complaint nor the plaintiff’ sresponseto themotionto

10



dismissidentifies which subsection or subsections are at issue here. The defendant takes the position that
the statute applies only to employeeswho are currently employed and not to terminated employess Mation
at 8-9. The plantiff responds, in full:
Goode adlegesthat shewas not paidin full dl wages owed both after her
employment . . . was terminated and while employed. Complaint  14.
Therefore, a vaid clam for wages owed under 8621-A survives. In the
dternative, the clam for these wages is preserved as a result of Goode's
numerous 8626 demands.
Oppodtion a 10 (emphasisinorigind). Thisresponse missesthe point. The defendant’ s argument isthat
the plaintiff does not alege that she made any claim under section 621- A beforemaking suchaclamin her
complaint and that the statute gpplies only to claims made while the employeeis still employed. Evenif she
had dleged in her complaint that she made “numerous 8626 demands’ before August 2, 2005, the day she
resgned — dlegations which are not present in the complaint— making ademand under that statute does
not condtitute making a demand under section 621-A, a digtinct statute with a digtinct purpose. The
portions of section 621-A mogt likely to be implicated by the plaintiff’s complaint as written provide as
follows
1. Minimum frequency and full payment. Atregular intervalsnotto
exceed 16 days, every employer must pay in full dl wages earned by each
employee. Each payment must include all wages earned to within 8 days of the
payment date. An employee who is absent from work at a time fixed for
payment must be paid on demand after that time.
2. Regular payment required. Wages must be paid on an established
day or datea regular intervals made known to theemployee. Whentheinterva
is less than the maximum dlowed by subsection 1, the interval may not be

increased without written notice to the employee at least 30 days in advance of
the increase.

11



26 M.R.S.A.8621-A(1) & (2). Construing 26 M.R.S.A. 8626, the bassfor the plaintiff’sdlamin Count
|, Complaint 34, together with the predecessor of 26 M.R.S.A. §621-A,* theMaine Law Court hasheld

that section 621-A reveds alegiddive intent

to dlow aprivatelitigant recourse againg an employer for an unpaid wage only if:
(1) theemployee has been discharged, subsequently demandsto bepaid, and the
employer refuses to do so, see 26 M.R.S.A. 8§ 626; or (2) when that employer
hasfailed to pay acurrent employeeinfull, if theemployer failsto pay the amount

withheld by that employee s next regularly scheduled payday, see 26 M.R.S.A.
88 621, 626-A.

In re Wage Payment Litig., 759 A.2d at 223 (emphasis omitted). There is no sense in which the
complaint may reasonably be construed to dlege that the plaintiff is currently employed by the defendant.

Accordingly, the defendant is entitled to dismissa of Count I1.

* The language of section 621, later repealed and replaced by section 621-A, did not differ significantly from that quoted
above from section 621-A. Inre Wage Payment Litig., 759 A.2d 217, 221 n.2 (Me. 2000).

12



V. Conclusion

For theforegoing reasons, | recommend that the defendant’ smotion to dismissbe GRANTED as

to Count 11 and otherwise DENIED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 8th day of June, 2006.

/9 David M. Cohen

David M. Cohen
United States Magistrate Judge
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V.
Defendant
SIGNET ELECTRONIC SYSTEMS represented by ADAM P. WHITNEY
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