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REPORT AND RECOMMENDED DECISION?

This Socid Security Disability (“SSD”) apped s raises the question whether the adminigtrativelaw
judge erred infailing to find a severe mentad impairment before the date last insured. | recommend that the
court affirm the commissone’s decison

In accordance with the commissioner’s sequentia evaluation process, 20 C.F.R. § 404.1520;
Goodermote v. Secretary of Health & Human Servs, 690 F.2d 5, 6 (1st Cir. 1982), the administrative
law judge found, in relevant part, that the plaintiff remained insured only through December 31, 1978,
Finding 1, Record a 23; that on that date the plaintiff suffered from anxiety neuross, atopic dermatitis,

varicose veins and polysubstance abuse, Finding 3, id; that his atements concerning hisimparments and

! Thisaction is properly brought under 42 U.S.C. § 405(g). The commissioner has admitted that the plaintiff has exhausted
his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to Local Rule
16.3(8)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he seeksreversal

of the commissioner’ s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral argument was
held before me on May 26, 2006 pursuant to Local Rule 16.3(8)(2)(C) requiring the partiesto set forth at oral argument their
respective positions with citations to relevant statutes, regulations, case authority and page references to the
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their impact on his ability to work at the relevant time were not credible, Finding 4, id.; that none of his
imparments were severe, Finding 5, id.; and that the plaintiff accordingly was not under adisability, asthat
term is defined in the Socid Security Act, at any time through December 31, 1978, Finding 6, id. The
Appeds Council declined to review the decison, id. at 810, making it the find determination of the
commissioner, 20 C.F.R. § 404.981; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622,
623 (1st Cir. 1989).

The standard of review of the commissione’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs,, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardson v. Perales, 402 U.S. 389, 401 (1971); Rodriguez v. Secretary of Health
& Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

The adminigtrative law judge reached Step 2 of the sequentid process, a which stage the plaintiff
bears the burden of proof. However, it isade minimis burden, designed to do no more than screen out
groundlessclams. McDonald v. Secretary of Health & Human Servs., 795 F.2d 1118, 1123 (1st Cir.
1986). When aclamant produces evidence of animpairment, the commissioner may make adetermination
of non-disability & Step 2 only when the medicd evidence “establishes only a dight abnormality or
combination of dight abnormdlitieswhich would have no morethan aminimal effect onanindividud’ sability
to work even if theindividud’ s age, education, or work experience were specificaly consdered.” Id. at

1124 (quoting Socid Security Ruling 85-28).

administrative record.



Discussion

The plaintiff contends that he met his Step 2 burden of showing that he had a severe mentd hedlth
impairment before December 31, 1978. Itemized Statement of Errors (“ Itemized Statement”) (Docket No.
10) at 2-3. Heidentifiesthisimpairment asanxiety neuross. Id. at 8. Hebroadly relieson medica records
for the period from 1972 through 2000. |d. a 4. He specificdly cites and relies on records from June
1972, October 1972, July and August 1973 and January 1974. |d. at 4-5. The problem for the plaintiff
with reliance on this medical information is that he has aleged that he has been disabled snce March 1,
1974, Record at 19, and the only evidencein therecord isthat he continued to be employed full-timeasan
Edison Company utility groundsman during the period addressed by the medica records on which he
specificdly relies. Hetedtified that he performed thisjob for fiveyears;id. at 1180, and that he was treated
by the V eterans Adminigtration hedlth system in Californiafrom 1970 through 1975, id. at 1195. Onedf his
gpplication forms lists the date last worked at thisjob as March 1974. 1d. at 90.

The plaintiff cites pages 982 and 976 of the record as medica evidence of “adeep pattern of a
magjor mentd illnesswith complications” Itemized Statement at 4-5. Those pagesare dated June 1972 and
October 1972. Hewasworking at thistime. He aso cites page 968 of therecord, id. a 5; thephyscian’s
note on that page includes the statement “he works in Edison Company with a net income of $700
monthly.” He cites page 966 of therecord, id., apsychologist’ snoted dated September 6, 1973, and page
965, id., anote by the same psychologist dated January 31, 1974, recording the fact that the plaintiff did
not return for thergpy after the initia interview on September 6, 1973 and was “being terminated again.”
These records cannot reasonably be construed to show that the anxiety neurosisdiagnosishad morethana
minma effect on the plaintiff’ s ability to work at thistime. It isthe plaintiff’ s burden to show that a severe

imparment existed before the date last insured. The existence of such an impairment must be shown by



medica evidence, not by the plaintiff’ sown testimony about symptomsor their effect onhim. 20C.F.R. §
404.1512(c); Flint v. Sullivan, 951 F.2d 264, 267 (10th Cir. 1991). The plaintiff has not cited any
medica evidence of the existence of any such limitation on his ability to work before December 31, 1978.

While the lack of such evidence makes it unnecessary to address the other points raised in the
plantiff’ s satement of errors, | dso rgect his assertion, Itemized Statement at 8, that the testimony of the
medical expert at the hearing before the adminidrative law judge wasthat the plaintiff “ suffered from amgor
menta hedth disorder” at the rlevant time. None of the testimony extensvely cited in the Satement of
errors, id. at 7-9, is necessarily inconsstent with the medica expert’ stestimony that “I can't be surewhat
was going on during that period” and that he did not have enough information to make adiagnoss. Record
a 1196. The plaintiff’s attorney, who cross-examined the medical expert, never asked him what effect, if
any, the plaintiff’s condition as described in the contemporaneous medica records had on the plaintiff’s
ability towork. 1d. at 1197-1200, 1201-02. Thereareno medica recordsof any trestment for any mentd
impairment between the aleged date of onset and the date |ast insured.

Theplantiff suggestsin afootnote that this matter should be remanded because“no PRTFwasused
to evaluate the claimant’ simpairments after the medica evidence was produced for the period prior to the
date of last insured status.” Itemized Statement at 4 n.1. HecitesKeith v. Barnhart, 2004 WL 2378864
(D. Me. Oct. 25, 2004), in support of this contention. Id. at 4. However, that caseisdigtinguishable. In
Keith, therewas no testimony from amedica expert. Here, themedicd expert, who had dl of themedica
information that the plaintiff has been able to provide, dso testified that there was insufficient evidence to
alow him to determine whether the plaintiff had a severeimparment before therelevant date. Themedica
expert and theadminigrative law judge gpplied the technique asmuch asthey possbly could, giventhelack

of evidence, at the hearing and in the decision, respectively. Record at 1188-1202, 21-22. Thisisdl that



isrequired by the applicable regulation. 20 C.F.R. 8 404.1520a(e). The adminidrative law judge could
rely on that testimony, regardiess of what information had been available to the Sate-agency physician
reviewers who sad the same thing. Even if that were not the casg, it is far from clear that the three
Psychiatric Review Technique Forms (“PRTFS’) in the record in this case were dl completed without
access to dl of the medical information from the relevant period.

The PRTFswere dated October 22, 1997 (Record at 111), December 11, 1997 (id. at 121) and
August 10, 2001 (id. at 487). Thefirs PRTF does not identify the information reviewed. Id. at 111-20.
The second PRTF states: “No medical evidence available for that time period [before December 31,
1978].” Id. at 122. Asthe plaintiff points out, Itemized Statement at 3, the third PRTF states. “Prior file
hasV A records 1/22/97-8/18/97. Denied oninsufficient evidence. Current filehasV A recordsfrom Rating
eval done 12/21/92];] Last one done 11/14/75 but not included.” Record at 488. Unliketheplaintiff, | do
not necessarily read thelatter entry asevidencethat the physician reviewer had no medica recordsfromthe
relevant time period. The medical records on which the plaintiff rdies, Exhibits B-13-F through B-16-F,
Itemized Statement at 4, do not bear any indication of the date on which they were received by the state
agency or the Socid Security Adminidration. Counsd for the plaintiff was unable a ord argument to cite
any evidence of the date on which these documentswere submitted, so thereisno way to tell whether they
were avallable to the physician reviewers. In any event, it is not necessary to resolve this question for the
reasons aready dtated.

Findly, itisnot necessary to reach the plaintiff’ sbrief argument about the adminigrativelaw judge' s
assessment of his credibility, id. at 8-9, because the Step 2 decision must be based on medical evidence
only. 20 C.F.R. 88404.1508, 404.1520a(b)(1); Socia Security Ruling 85-28, reprinted in West’s Social

Security Reporting Service Rulings 1983-1991, at 390-95.






Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.

Dated this 1st day of June, 2006.

/s David M. Cohen
David M. Cohen
United States Magistrate Judge
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