UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
DANIEL ROYER,
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Docket No. 05-151-P-H
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STEPHEN J. SHEA, et al.,
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Defendants
RECOMMENDED DECISION ON MOTIONS TO DISMISSAND FOR SUMMARY
JUDGMENT

Defendant Stephen J. Shea moves to dismiss, and, dternatively, for summary judgment on the
remaining counts asserted againgt him.* Motion to Dismiss, etc. (“ SheaMotion”) (Docket No. 29). The
other defendants, Dana Lgjoie, Richard deRochemort, Ernest Gove and the Town of South Berwick,?
move for summary judgment on al counts. Defendants Dana Lgoie, Richard deRochemont and Ernest
Gove' s Mation for Summary Judgment (“Municipd Motion”) (Docket No. 35). | recommend that the
court grant both motionsin part.

I. Applicable Legal Standards

A. Motion to Dismiss

! The court previously granted Shea's motion for partial summary judgment as to Counts Six, Seven, Ten, Eleven and
Twelve on January 24, 2006. Docket No. 25.

2 Thetitle of this motion mentions only theindividual defendants, not the town. However, it appearsfrom thetext of the
motion that counsel meant to include the town as amoving party. Municipal Motion at 17-20.

® The plaintiff has requested a hearing on Shea's motion. Plaintiff’s Cbjection to Motion to Dismiss, etc. (“Shea
Opposition”) (Docket No. 41) at 24. Evidentiary hearings are not contemplated by the rules governing summary judgment
practice. If the plaintiff meansto request oral argument, the parties’ papers provide a sufficient basis on which to decide
the motion. However intended, the request is denied.



Shea s motion to dismiss invokes Fed. R. Civ. P. 12(b)(6), which provides for dismissa upon
falure to date a clam on which relief may be granted. Shea Motion a 1. “[l]n ruling on a motion to
dismiss [under Rule 12(b)(6)], a court must accept as true dl the factua alegations in the complaint and
condrue dl reasonable inferencesin favor of the plaintiffs” Alternative Energy, Inc. v. . Paul Fire &
Marinelns. Co., 267 F.3d 30, 33 (1t Cir. 2001). Thedefendant isentitled to dismissa for fallureto state
aclamonly if “it gopearsto acertainty that the plaintiff would not be unable to recover under any set of
facts” Sate . Bank & Trust Co. v. Denman Tire Corp., 240 F.3d 83, 87 (1st Cir. 2001); seealso
Wall v. Dion, 257 F. Supp.2d 316, 318 (D. Me. 2003).

B. Summary Judgment

1. Federal Rule of Civil Procedure56. Summary judgment isappropriate only if the record shows*that
thereis no genuine issue asto any materid fact and that the moving party isentitled to judgment asamatter
of law.” Fed. R. Civ. P. 56(c); Santoni v. Potter, 369 F.3d 594, 598 (1<t Cir. 2004). “In thisregard,
‘materid’ means that a contested fact has the potentia to change the outcome of the suit under the
governing law if the dispute over it isresolved favorably to the nonmovant. By liketoken, ‘genuing means
that ‘the evidence about the fact is such that areasonable jury could resolve the point in favor of the
nonmoving party.”” Navarrov. Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting McCarthyv.
Northwest Airlines, Inc., 56 F.3d 313, 315 (1st Cir. 1995)).

The party moving for summary judgment must demonstrate an absence of evidenceto support the
nonmoving party’scase. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the benefit of dl reasonable inferencesinitsfavor. Santoni, 369 F.3d at 598. Once the

moving party has made a preliminary showing that no genuine issue of materid fact exists, the nonmovant



must “ produce specific facts, in suitable evidentiary form, to establish the presence of atridworthy issue”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of itsclaim on which the
nonmovant would bear the burden of proof & trid, its failure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1t Cir. 2001) (citation and internd punctuation omitted).

2. Local Rule56. Theevidencethe court may consder in deciding whether genuineissues of materid fact
exig for purposes of summary judgment is circumscribed by the Locd Rules of this Didtrict. SeelLoc. R.
56. The moving party mugt firg file a tatement of materia factsthat it lamsarenotindispute. SeeLoc.
R. 56(b). Eachfact must be set forth in anumbered paragraph and supported by a specific record citation.

Seeid. The nonmoving party must then submit a responsive “separate, short, and conciseg’ statement of
materid factsin which it must “admit, deny or qualify thefacts by referenceto each numbered paragraph of
the moving party’s Satement of materid facty.]” Loc. R. 56(c). The nonmovant likewise must support
each denid or qudification with an appropriate record citation. Seeid. The nonmoving party may dso
submit itsown additiona statement of materid factsthat it contendsare not in dispute, each supported by a
gpecific record citation. See id. The movant then must respond to the nonmoving party’ s statement of
additiond facts, if any, by way of areply satement of materid factsinwhichit must “admit, deny or qudify
such additiond facts by referenceto the numbered paragraphs’ of the nonmovant’ sstatement. Seel.oc. R.
56(d). Again, each denid or qualification must be supported by an appropriate record citation. Seeid.

Failure to comply with Loca Rule 56 can result in serious consequences. “Facts contained in a

supporting or opposing satement of materid facts, if supported by record citationsasrequired by thisrule,

ghall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may



disregard any statement of fact not supported by a specific citation to record materid properly considered
on summary judgment” and has “no independent duty to search or consder any part of the record not
specificdly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1st Cir. 2004) (*We have consstently upheld the enforcement of
[Puerto Rico's amilar locd] rule, noting repeatedly thet partiesignore it a ther peril and that falure to
present astatement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming thefacts presented in the movant’ s statement of undisputed factsadmitted.” (Citationsand interna
punctuation omitted).
[11. Motion to Dismiss

Sheamovesto dismissthe remaining counts asserted againgt him in the amended complaint. Shea

Motionat 1 & n.1.
A. Factual Background

Theamended complaint includesthefollowing relevant factud alegations. Theplaintiff resdesat54
Beaver Dam Road, South Berwick, Maine. Amended Complaint (Docket No. 18) 5. Defendant Sephen
J. Sheais a date trooper employed by the State of Maine. 1d. 6. Defendants Richard S. deRochemont
and Ernest J. Govell Il are police officers employed by the defendant Town of South Berwick, Maine. Id.
11 7-8. Defendant Dana Lgoieisthe Chief of Police of the South Berwick Police Department. Id. 9.

On or aout July 17, 2004 the plaintiff was Stting in hiscar near hisdriveway and reading hismall.
Id. §12. Without witnessing any crime by the plaintiff and having no probable cause to believe that the
plaintiff had committed any crime, Shea approached the plaintiff aggressvely and began asking questions.
Id. 1 14-16. Sheaasked the plantiff whether he had hislicense and regigtration; the plaintiff responded

that it wasin his house and he offered to get it. 1d. §17.



Shea ordered the plaintiff to get out of hiscar. 1d. §18. The plaintiff asked why he wasbeing so
ordered. Id. §19. Sheatold the plaintiff that he was being arrested for assault. 1d. §20. The plaintiff
asked sarcadticdly, “ Assaulting what, my mail?” 1d. 21. Sheareached into the car in aviolent manner
and tried to open the car door. Id. 122. As Shea continued to try to gain entry to the car and was
screaming, the plaintiff wasfearful for hissafety. 1d. 1123-24. Theplaintiff said repeatedly that hewasjust
checking hismail, that helived there, “Leaveusdone,” and“What istheproblem?’ Id. 125. Sheabacked
away from the car and the plaintiff pulled into hisdriveway. 1d. 1 29. The plantiff’s*partner” jumped out
of the car and ran into the house. 1d. §30. She grabbed the telephone, camera and telephone book and
ran back outside. Id.

Shea ran to the car, opened the door, grabbed a the plaintiff, hit the plaintiff and ripped the
plantiff’'sshirt. 1d. 32. DeRochemont reached into the car and grabbed the plaintiff. 1d. 133. Assoon
asthe plaintiff knew there was another officer on the scene, he reeased his grip on the steering whed and
cooperated. Id. 9 34. Shea and deRochemont took the plaintiff from his car, threw him to the ground,
twiged his arms, hit him, placed him in handcuffs and grabbed a him, dl in aviolent manner. Id. 1 35.
Sheaand deRochemont placed the plaintiff in Gove scruiser. 1d. 36. Govewroteafasepolicereportin
order to protect hisfelow officers. I1d. {40. Gove and deRochemont failed to protect the plaintiff, to come
to the ad of the plaintiff and to resist the unlawful actions of others. Id. 1 41-42.

Sheabrought multiple crimind charges againgt the plaintiff without legd or factud foundation. I1d.
43, 45. These chargesweredismissed. 1d. §46. Additiond charges of reckless conduct and fallure to
dop for an officer were dso brought againg the plaintiff. 1d. §47. These charges were dismissed days

beforetrid on the bass of insufficient evidence. 1d. 148. Theplaintiff’s*partner” wasaso charged witha



complaint that was dismissed just before trid. 1d. 49. At dl rdevant times, each defendant was acting
under color of statelaw. 1d. 1 11.
B. Discussion

1. Sate constitutional claims Sheafirst contends that the claims based on dleged violations of the
Maine Congtitution in Counts One through Five and Twelve fail to sate a clam on which relief may be
granted because they invoke only 42 U.S.C. § 1983 asthe procedura vehiclefor the claims asserted, and
section 1983 does not provide a mechaniam for the redress of state condtitutiond clams. Id. at 2. The
plaintiff reponds that he * agrees with Defendant’ s proposition of law” but goes on to assert that he*does
not bring any of his § 1983 actions based upon violation of Maine' s Condtitution.” Shea Opposition at 1.
This contention is curious since Counts Onethrough Five of the amended complaint eechinvoke®theMane
Condtitution.” Amended Complaint 56, 60, 65, 69, 71, 73. Count Twelve, however, cannot be so
read. Id. f799-101. Only dleged federd congtitutiond or Satutory violaionsmay be addressed through
section 1983. Estades-Negroni v. CPC Hosp. San Juan Capestrano, 412 F.3d 1, 4 (1st Cir. 2005).
Sheais entitled to dismissa of any clams asserted under the Maine Congtitution in Counts One through
Five.

2. CountsThree, Four and Five Sheanext assertsthat Counts Three, Four and Fivearedl “predicated
on Shea's dleged use of excessve forcg’ and that al such clams must be andyzed under the Fourth
Amendment to the United States Contitution.* SheaMotion at 2-3. He contendsthat these counts“simply
reassert Fourth Amendment causes of action under the aegis of other conditutiond provisons’ and

therefore must be dismissed. 1d. a 3. The plaintiff does not respond to thisargument. To the extent that

* Sheaincludesin his reference to specific counts of the amended complaint Counts Eleven and Twelve aswell, but it is
(continued on next page)



these counts merely restate an excessve force clam, Shea is entitled to therr dismissa. Graham v.
Connor, 490 U.S. 386, 395 (1989). Each of these counts invokes other provisions of the Congtitution,
however, which necessitates individua discussion of each count.

3. Count Three. Count Threedlegesthat Shea*violated the Plaintiff’ srights of free goeech and assembly
guaranteed by the Firg and Fourteenth Amendments to the United States Condtitution.” Amended
Complaint 63. Sheacontendsthat heisentitled to dismissal of this count because, inasmuch as nowhere
in the amended complaint isit dleged that the plaintiff was engaged in protected speech or that Shed's
conduct had a chilling effect on the plaintiff’s exercise of his Fira Amendment rights, it falls to date a
cognizeble clam. SheaMoation at 3-4. In response, the plaintiff assertsthat “[t]here are three aspects of
speech dleged by the Rlantiff[] on which Shea's conduct has a chilling effect.” the plaintiff’s remarks to
Shea “during the initid gpproach by Shea and interaction at the mailbox,” “whether Shed's conduct is
retdiatory and malice towards Plaintiff’ suse of New Hampshire plates” and the plaintiff’ sright to remain
dlent. SheaOppostionat 2. The plaintiff doesnot refer at dl to the dlegationsin the amended complaint,
which are the only gppropriate focus in evaluating a motion to dismiss.

The amended complaint dleges that the “[p]laintiff was engaged in lawfully protected speech and
assembly” and that “ Sheal sactionsin seizing, arresting, using force and unreasonableforce, and prosecuting
the Plaintiff violated the Plaintiff’ s rights of free speech and assembly.” Amended Complaint 11 62-63. |
have dready noted that clams that a police officer used unreasonable force may only be raised under the
Fourth Amendment; | will not consider those alegationsfurther with respect to Count Three. Theamended

complaint, reesonably congtrued, contains no mention of the plaintiff’ suse of New Hampshirelicense plates

apparent that these counts state purely state-law claims.



on his car or any conduct by Shea involving those plates and therefore the plaintiff may not oppose the
motion to dismiss on the basis of any such conduct. See Pagan v. Calderon,  F.3d __, 2006 WL
1320744 (1« Cir. May 16, 2006) at * 9 (complaint isrequired to st forth minimd factsasto who did what
to whom, when, where and why). The amended complaint clearly doesdlegethet the plaintiff engaged in
protected speech during the incident and it recites severd instances of gpeech or silence on the part of the
plantiff. 1d. 117, 19, 21, 25, 27. Nothing in the alegations of the complaint may reasonably be construed
to implicate the plaintiff’s right of assembly. See Wine & Spirits Retailers, Inc. v. Rhode Island, 418
F.3d 36, 50 (1t Cir. 2005) (First Amendment embraces freedom to engage in association for the
advancement of beliefs and ideas). Shed sassartion that the amended complaint failsto alege any chilling
effect onthe plaintiff’ sexercise of hisright to freedom of gpeechiscorrect. Thisomissonisfatd. Sullivan
v. Carrick, 888 F.2d 1, 4 (1« Cir. 1989) (plaintiff must alege that his speech was in fact chilled or
intimidated by defendant’ s conduct); see also Snger v. Fulton County Sheriff, 63 F.3d 110, 120 (2dCir.
1995) (fallureto dlege actud chilling of speech; plaintiff failed to plead avidble Firs Amendment clam).
Sheaiis entitled to dismissal of Count Three,

4. Count Four. Count Four dlegesthat “[t]he selzure, arrest, and excessve force by Shea. . . were
without alegitimate purpose, were excessve, punitive in natureand/or amount[] to punishmentinviolaion of
Faintiff’ srightsto due process of law and to be free from summary punishment as guaranteed by the Fifth
and Fourteenth Amendments. . .. “ Amended Complaint 67. Asaready noted, any clamsof excessve
force may be brought only pursuant to the Fourth Amendment. Sheaassertsthat the Fifth Amendment only
deds with the right againgt sdlf-incrimination, which is not mentioned in the amended complaint. Shea
Motion a 4. The plaintiff responds that this count “is based on the Fifth Amendment right to be freefrom

summary punishment in violation of the right to due process” Shea Opposition at 3. He“agred[ g that his



Count Four Summary Punishment is not based upon the Fifth Amendment provision[] protecting persons
from being compdled in any crimind casq] to be a witness againg himsdf.” 1d. He asserts, without
citation to authority, that *[p] olice officers may not dole out punishment on the street, in asummary process,
without due process of law.” 1d. He gppears to have abandoned any claim in this count arisng from the
Fourteenth Amendment. Thisexplanation of the plaintiff’sclaimin Count Four makesit clear thet the count
merely dleges an excessve use of force in a Condtitutiond guise based on the Fifth Amendment.  Thisis
not permissible under Graham. Sheaiis entitled to dismissal of Count Four.
5. Count 5. Sheaseeksdismissa of this count on the basisthat it asserts an excessve force clam under
“the more generdized notion of * substantive due process,” whichis prohibited by Graham. SheaMationa
5. The plaintiff regponds that this count is “based on a deniad of liberty and substantive due process. . .
based on his unreasonable saizure, use of force, and denids of liberty and substantive due process.” Shea
Oppositionat 3. He contendsthat hisclaim aleges use of force “which amount[s] to the denid of liberty or
shock[g] the conscious [dic],” thus implicating the Fourteenth Amendment. Id. a 4. This count of the
amended complaint dlegesthat Sheal's

saizure, use of force, and denids of liberty and substantive due process were

excessve, shocking, unreasonable, unprivileged, without legd judtification,

without probable cause, without Plaintiff’ s consent, and were are[sic] areckless

and cdlous disregard of Plaintiff’s known conditutiond rights, dl in violaion of

hisrights, privileges, and immunitiesto be free from an unreasonable search and

saizure]] and rightsto liberty and substantive due [process] as guaranteed by the

Fourth and Fourteenth Amendments to the United States Condtitution . . . .
Amended Complaint 71. Again, dlegationsof unreasonable search and seizure and unlawful use of force
areto beandyzed under the Fourth Amendment. Shea contendsthat subgtantive due processdamsarisng

out of pre-trid arrest and detention must dso be brought under the Fourth Amendment since Graham.

Reply to Plaintiff[’ s| Objectionto Motionto Dismiss, etc. (“SheaReply”) (Docket No. 48) at 2. That view



iscorrect. Graham, 490 U.S. at 395; Poev. Leonard, 282 F.3d 123, 136 (2d Cir. 2002). With respect
to the plaintiff’s clam of deprivation of liberty, however, due process protection under the Fourteenth
Amendment is available where pretrid detention amounts to punishment of the detainee. Graham, 490
U.S. at 395 n.10; Bell v. Wolfish, 441 U.S. 520, 535 (1979). Thisisthe only portion of Count Five that
survives Sheal s motion to dismiss.
6. Count Sx. Count Six dleges that Shea's “acts condtitute a wrongful invason or intruson into the
Pantiff’ sprivate affairsor recognized zone of privacy, inamanner that would outrage aperson of ordinary
sengbilitiesand cause such person shame, humiliation and menta suffering . . . .” Amended Complaint [ 75.
Shea argues that he is entitled to dismissd of this count because it does not dlege an interference with
persond rights limited to matters relating to marriage, procregtion, contraception, family relationships and
child rearing and education, citing Paul v. Davis, 424 U.S. 693, 713 (1976). SheaMotionat 5. The
plaintiff responds that Shea “does not address privacy under State law,” Shea Opposition at 5, which is
alegedinthiscount dongwith 42 U.S.C. 88 1983 and 1988, Amended Complaint § 76. To the extent that
Count Six dlegesthe state common law tort of invasion of privacy, that clam hasaready been dismissed as
against Shea. Docket No. 25.

The plantiff next contends that the federd conditutiond right to privacy is not limited as Shea
assartsbut rather extends*to dl persond rightsthat can be deemed fundamenta or implicit in the concept of
ordered liberty.” Shea Opposition at 6 (citation and interna punctuation omitted). He clamsthat such a
right — the right to be left done — is assarted in the amended complaint, citing Olmstead v. United
Sates, 277 U.S. 438 (1928), a case that has since been largely overruled. See, e.g., Katzv. United
States, 389 U.S. 347, 352-53 (1967). Id. Paul v. Davis makes clear that the plantiff’ s attempt to

expand the scope of the congtitutiona right of privacy to the circumstances of this caseis much too greet a

10



legp. Inthat case, the plaintiff cdlamed that disclosure of the fact of hisarrest violated hisright to privacy.
424 U.S. a 713. The Court rgected this argument, noting that the clam was not based “upon any
chalengeto the State’ s ability to restrict hisfreedom of action in asphere contended to be ‘private, . ..."
Id. The plaintiff does not cite any authority for the propostion that the right to privacy extends to an
individud gtting inamotor vehicle on the shoulder of apublic road late a night with the headlightson. Such
activity isndther the exercise of afundamentd persond right nor implicit in the concept of ordered liberty.
Sheais entitled to dismissd of Count Six.
7. Count Eleven. Count Eleven dleges.

By arregting the Plaintiff and initiating criminal chargesagaing himwith mdiceand

without probable cause to do so, and with the Plaintiff receiving favorable

determinations of the crimind complaints againg him, Defendant Shea has

engaged in the malicious prosecution of the Plaintiff in violation of the Firg, . . .

Fourth . . . Ffth . . . Sixth and Fourteenth Amendments to the United States

Condtitution. . . .
Amended Complaint 97. Sheacontendsthat “First Circuit precedent foreclosesthisclaim,” citing Nieves
V. McSweeney, 241 F.3d 46, 53-54 (1t Cir. 2001). SheaMotion a 5. The plaintiff respondsthat “[a]
clam for malicious prosecution is actionable under § 1983[] where the conduct was so egregious thet it
violated Condtitutiond rights” citing Torres v. Superintendent of Police of Puerto Rico, 893 F.2d 404
(1<t Cir. 1990). Shea Opposition at 7.

In order to bring a dam of maicious prosecution under section 1983, a plaintiff must show the

deprivation of afederdly-protected right. Nieves, 241 F.3d at 53. Itisthe plaintiff’ sburden to specify the
condiitutiond right infringed. Id. TheFirgt Circuit rgjected the plaintiff’ sdamin Nieves because the state

provided an adequate remedy for malicious prosecution and because there is no substantive due process

right under the Fourteenth Amendment to be free from malicious prosecution. 1d. at 53-54. From dl that

11



appears in the complaint, the sameistruein theingant case. The plaintiff relies on the Fourth Amendment,
Shea Opposition at 7,> which the First Circuit said in Nieves “ provides potentialy more fertile soil,” 241
F.3d a 54. “For apublic officid to transgressthe Fourth Amendment through the initiation and pursuit of
crimina charges, the prosecution of those charges must a abare minimum have occas oned adeprivation of
liberty condstent with the concept of asaizure” 1d. “Thetort of malicious prosecution permitsdamegesfor
a deprivation of liberty — a saizure— pursuant to legal process.” Id. (emphagsin origind).

Genedly, the offending legd process comes either in the form of an arrest

warrant (in which case the arrest would condtitute the seizure) or a subsequent

charging document (in which case the sum of post-arraignment deprivations

would comprise the seizure).
Id. Theamended complaint in thiscase dleges neither of theseformsof lega process. Nothingin Torres,
893 F.2d at 409-11, a case that preceded Nieves by deven years, isinconsstent with this conclusion.
Sheaisentitled to dismissal of Count Eleven.
8. Count Twelve Count Twelve dleges that Shea, deRochemont and Gove “separately and in
conspiracy,” “with maice and without legd judtification, used the lawful authority vested in them as police
officers to accomplish an unlawful purpose to wit: the initiation and continuation of crimina proceedings
agang the Plaintiff” with “any or dl of the following purposes.”

(1) to cover up their use of excessve force and the unlawful arrest and

imprisonment; (2) to protect themsalves from civil and crimind lighility; (3) to
frugrate the Plaintiff from pursuing lega remedies available to him as guaranteed

® The plaintiff also asserts, in conclusory fashion, that “ Defendants [sic] have not raised in their Motion for Summary
Judgment with regard to Plaintiff’ s claim for malicious prosecution under the Fifth Amendment.” Shea Opposition at 7.
To the extent that this assertion is meant to apply aswell to Shea’ s motion to dismiss, the plaintiff has not specified the
constitutional right infringed; without some indication of the manner in which one of the several rights encompassed
within the Fifth Amendment was allegedly infringed, the court cannot evaluate the sufficiency of the amended complaint
onthisissue. The plaintiff failsto address at al the First and Sixth Amendments, which are also mentioned in Count
Eleven.

12



by the United States. . . Congtitution[], Federd . . . Civil RightsActs. .. ; (4) to
retaiate againgt the Plaintiff for conduct they consdered offensive.

Amended Complaint § 100. Shea contends that “[p]roof of abuse of process aone cannot support a
finding of lidaility under Section 1983 because it is based on the subjective motivation of the arresting
officer.” SheaMotion a 6. The Firgt Circuit stated in Santiago v. Fenton, 891 F.2d 373, 388 (1st Cir.
1989), that abuse of process “is not cognizable as acivil rights violation under § 1983.” Tredartiff
opposes Shea's motion by discussing intent as an dement of the defense of qudified immunity. Shea
Opposition at 8. He does not address the clear holding of Santiago, which controlshere. Sheaisentitled
to dismissd of Count Twelve.
9. Count Thirteen. Count Thirteen aleges that Shea, deRochemont, Gove and Lgoie

engaged in aconspiratoria agreement, the essential nature of which was known

to each other, to deprive the Plantiff of his civil rights, to cover-up aviolation of

those rights, or having knowledge of the violations that were about to be

committed, and having the power to prevent or aid in preventing the commission

of them, neglected or refused to do so, and by their actsdid tolerate or acquiesce

to acode of silence concerning these violations, which asadirect and proximate

result of their acts, or fallureto act, separately, in concert and in agreement with

each other, did violate Plaintiff’ srightg] to equd protection of thelawsand eque

privileges and immunities under the law, and other civil right[g] violaions as

aleged herein, including but not limited to unreasonableforce, illegd search, fse

arrest and imprisonment, malicious prosecution, abuse of process, and invasion of

privecy.
Amended Complaint 103. Sheaassertsthat only subsection 3 of 42 U.S.C. § 1985 isimplicated by the
amended complaint and that such aclam requires aplaintiff to alege a congpiracy intended to deprive an
individua of protected rightsbased onaracid or other invidioudy discriminatory animus, andlegationthat is
missing from the amended complaint. SheaMotion at 7.

Theplantiff beginshisresponse by asserting that Shea“hasonly moved for dismissa of that portion

of Rantiff'sdam for congpiracy that relies upon 42 U.S.C. § 1985” and that “[a]ccordingly, al other

13



aspects of the Plaintiff’s claim for conspiracy survive” Shea Opposition at 9. He does not identify those
“other aspects’ of Count Thirteen, which aleges an entitlement to relief under 42 U.S.C. 88 1983, 1985,
1986 and 1988. Amended Complaint 1 104. Of those statutes, only sections 1985 and 1986 mention
congpiracy. | therefore will not consder sections 1983 and 1988 further in this respect.

The plaintiff asserts thet he “falsinto the class of residents of Maine treated differently from other
resdents of Maine, because of [his] New Hampshire plates.” Shea Opposition a 9. He adds that he“is
asotreated differently form other citizenswho are victims of assault, Smply becausethe assallant isanother
law enforcement officer. Thisis preferentid treatment to the class of law enforcement officers. .. .” Id.
He cites “Burns, footnote 4” in support of his argument, id., presumably Burns v. State Police Ass n of
Mass., 230 F.3d 8, 12 (1t Cir. 2000), cited by Shea, SheaMotion at 7, asno other case with that namein
theftitleis cited in the oppogtion. However, no such classis dleged in the amended complaint.  Section
1985 dso requires“racia motivationor other invidioudy discriminatory animusagaing aclass” Burns, 230
F.3d at 12 n.4. No such animusisstated in the amended complaint. Thiscourt requiressuch dlegationsin
the complaint. McDermott v. Town of Windham, 204 F.Supp.2d 54, 59 n.9 (D. Me. 2002). Sheais
entitled to dismissal of Count Thirteen.

IV. Mationsfor Summary Judgment
A. Factual Background

The parties statements of materid facts, submitted pursuant to this court’ sLoca Rule 56, include
the following undisputed reevant facts.

At dl rdevant times, the plaintiff resded at 54 Beaver Dam Road, South Berwick, Maine.
Statement of Materid Factsin Support of Maotion for Summary Judgment, etc. (“ SheaSMF’) (Docket No.

30) 11, Opposing Statement of Materiad Factsin Support of Plaintiff’s Objection, etc. (“Paintiff’s Shea
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Responsive SMF’) (Docket No. 42) 1 1. During the same period, defendant Sheawas a Maine state
trooper assigned to Troop G Headquartersin Portland, Maine and to the patrol area of the southern end of
the Maine Turnpike beginning at the New Hampshire border. 1d. 112-3. Heisa19-year veteran of the
Maine State Police. 1d. 1 3. Defendant deRochemont was apolice officer employed by the South Berwick
Police Department. 1d. 4. Defendant Gove was aso a police officer employed by the South Berwick
Police Department. 1d. 1 5. Defendant Lgoieisthechief of policefor the Town of South Berwick and has
held that position since June 1986. Defendants Richard S. deRochemont, Ernest J. Gove, [11, DanaLgoie
and Town of South Berwick’s Statement of Materid Facts (“Municipal SMF’) (Docket No. 36) 1 1,
Opposing Statement of Materid Factsin Support of Plaintiff’ s Objection to Motion for Summary Judgment,
etc. (“Paintiff’ sMunicipa Responsve SMF’) (Docket No. 45) 1. He has been alaw enforcement officer
for 21 years. 1d. 2.

While driving a marked state police cruiser on Saturday, July 17, 2004 at gpproximately 11:05
p.m., and off duty, but on call, Sheastopped at theintersection of High Knoll Drive and Beaver Dam Road
in South Berwick. Shea SMF {1 6; Plaintiff’ s Shea Responsive SMF §6. He saw ared 1997 Buick sedan
with New Hampshire registration 1105268 parked to his left on the side of Beaver Dam Road with its
headlightson. Id. 7. While till a the stop Sgn, Sheamomentarily flashed his cruiser spotlight toward the
Buick, intending this as a Sgnd for the driver to dim hislights. Id. §10. Shed straining, education and
experience had taught him that a motorist who falls to dim his headlights might be operating under the
influence of drugs or dcohol. 1d. 12.% Thefact that it was|ate on aSaturday night was significant to Shea

because there is a higher percentage of people who operate under the influence on the road between the

® The plaintiff purports to deny this paragraph of Shea' s statement of material facts, Plaintiff’s Shea Responsive SMF 12,
(continued on next page)
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hours of 10:00 p.m. and 2:00 am. on Saturdays than there is on other days of theweek. 1d. 14.” Shea
intended to issue averba warning, awritten warning or asummonsto the operator of theBuick. 1d. §15.2

Sheaturned hiscruiser |eft onto Beaver Dam Road, drovetoward the Buick and stopped hiscruiser
a apoint dightly beyond the driver’s Sde door so he could get out of his cruiser “safdy” without being
“door to door” with the Buick. Id. 16. Sheawasin full uniform a thetime. Id. §17. Sheaasked the
plaintiff, who gpparently was seated in the driver’s seat of the Buick, for his license, registration and
insurance card. Id. §22.° Theplaintiff said thet hewasjust trying to get hismail. 1d. §23. Sheaheard the
plantiff and hispassenger say something about going to get coffee. 1d. 1 25. When Sheaasked the plaintiff
to step out of the Buick, the plaintiff began to roll up hiscar window. Id. 1129-30.° Asaresult," Shed's
flashlight was trgpped in the car window with the illuminated end pointing & Shea Id.  31. Shea
attempted to pry hisflashlight out of the window using an expandable baton but stopped because he was
concerned that he might bresk the window. Id. 1 33. Sheatold the plaintiff to lower the window. 1d. |

34.2 The plaintiff responded by saying something about being in feer for hislife. 1d. 135. At some point

but the citations given by the plaintiff do not support adenial of the paragraph asit is stated. Accordingly, the paragraph
is deemed admitted to the extent supported by the citations given by Shea.

" Theplaintiff purportsto deny this paragraph of Shea s statement of material facts, Plaintiff’s Shea Responsive SMF 14,
but the denial is not responsive to the statement made in that paragraph of Shea’s statement of material facts, which
accordingly is deemed admitted to the extent supported by the citations given to the summary judgment record.

8 Again, the plaintiff purports to deny this paragraph of Shea's statement of material facts, Plaintiff’s Shea Responsive
SMF 1 15, but the denial is not responsive and the paragraph is therefore deemed admitted to the extent supported by the
citation given.

® The plaintiff purports to deny this paragraph of Shea' s statement of material facts, but the citations given in support of
the denial do not contradict this portion of paragraph 22 of Shea s statement of material facts, Plaintiff’s Shea Responsive
SMF 922, which accordingly is deemed admitted to the extent supported by the citation given by Shea.

 The plaintiff purports to deny paragraph 29 of Shea' s statement of material facts, but the citations given in support of
that denial do not contradict the facts set out in this sentence of the recommended decision, Plaintiff’ s Shea Responsive
SMF 1111 29-30, which are accordingly deemed admitted to the extent supported by the citations given by Shea.

" The plaintiff asserts that he “will admit” this paragraph “dropping the causative phrase, * ...asaresult ...”” Plaintiff’s
Responsive SMF 1 31. No citation is given to support this qualification and it therefore will not be considered.

2 The plaintiff purportsto deny this paragraph of Shea' s statement of material facts, but the denial does not addressthis
portion of the paragraph, Plaintiff’s Shea Responsive SMF | 34, which accordingly is deemed admitted becauseitis
supported by the citation given by Sheato the summary judgment record.
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during or after this exchange, Shea caled his barracks and asked for assistance from the South Berwick
Police Department. 1d. 1 32.

Shea attempted to open the driver’ sside door only tofind it locked. 1d. §41.% Sheathen opened
therear driver Ssde door and reached ingdethecar. 1d. 142. The plaintiff then stepped on the accel erator
and drove hiscar into adriveway on the oppositeside of thestreet. 1d. §43. Sheathen ran over to the car
and attempted to remove the plaintiff fromit. 1d. 145.* Hegrabbed the plaintiff by theshirt inan effort to
remove him from the car. 1d.  46."> The shirt ripped as the plaintiff resisted. 1d. Shea attempted
unsuccessfully to pry the plaintiff’ s hands away from the steering whed with his collgpsible baton. Id. §47.
The plaintiff’s female passenger got out of the car, went into the house and returned with a camera with
which shetook pictures of Shea. Id. 11 49-50.

Defendants deRochemont and Gove were dispatched to the scene of Shea's encounter with the
plantiff at 11:07 p.m. and both arrived a 11:10 p.m. Id. §51. They had been dispatched to assist a
trooper with a subject who was either intoxicated or believed to be intoxicated. 1d. 52. Ashedroveto
the scene, deRochemont assumed that the state trooper wastrying to arrest adriver suspected of operating
under theinfluence and needed ass stance because the subject wasresisting thetrooper’ seffortsto takehim

into custody. Municipal SMF 146; Plaintiff’ sMunicipal Responsve SMF §146.2° Hearrived on the scene

B The plaintiff purports to deny paragraph 41 of Shea' s statement of material facts, but the denial does not address this
portion of that paragraph, Plaintiff’s Shea Responsive SMF { 41, which therefore is deemed admitted to the extent
supported by the citation to the summary judgment record given by Shea.

¥ The plaintiff purportsto deny this paragraph of Shea's statement of material facts, but the denial does not addressthe
portions of that paragraph stated in this recommended decision, Plaintiff’s Shea Responsive SMF 45, which thereforeis
deemed admitted to the extent supported by the citations to the summary judgment record given by Shea.

!> Counsel for the plaintiff isreminded that aresponse of “Qualified” to aparagraph of an opposing party’ s statement of
material facts followed by citations to the summary judgment record without any attempt to state the nature of the
qualification isinsufficient under this court’s Local Rule 56.

'8 The plaintiff purports to deny this paragraph of the municipal defendants’ statement of material facts, but the denial is
not responsive. Plaintiff’s Municipal Responsive SMF §46. The paragraph is accordingly deemed admitted to the extent
(continued on next page)
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just prior to Gove. Id. §53. When deRochemont and Gove arrived, Shea was holding onto one of the
plantiff' slegs. Shea SMF § 53; Plantiff’s Shea Responsve SMF §53. Gove believed that the plaintiff’s
behavior was congistent with someone who was under the influence of drugs or acohal. Id. 56."
Defendant deRochemont reached into the car and grabbed a hand that the plaintiff was using to hold onto
the seering whed. 1d. §57. Gove heard deRochemont telling the plaintiff to let go of the steering whed.
Municipd SMF { 58; Plaintiff’s Responsve SMF 5822 The plaintiff let go of the steering whed, after
which Sheaand deRochemont carried him afew feet and placed him face down onthelawvn. Shea SMF |
58; Plaintiff’ s Shea Responsive SMF 158. DeRochemont held one of the plaintiff’ sarmsbehind hisback,
Shea the other, as deRochemont handcuffed him. Id. 60. Sheakneeled on the plantiff’ supper shoulder
blade area. Municipa SMF  98; Plaintiff’s Municipad Responsve SMF 1 98. Gove heard the plaintiff
shouting to his femae passenger, tdling her to contact his lawvyer. 1d. I 82. After the plaintiff was
handcuffed, he was told he was under arrest. Shea SMF 1 61; Plaintiff’ s Shea Responsive SMF 61.%°

Theplaintiff wasthen placed in Gove spatrol vehicle. 1d. 62. Theplantiff had no further physca
contact with deRochemont. Municipd SMF ] 104; Plaintiff’s Municipad Responsve SMF §104. Gove
did not have any physicd contect with theplaintiff. Id. 106. The plaintiff wastaken to the South Berwick

Police Department and processed by Shea for operating under the influence, assault with amotor vehicle

supported by the citation given to the administrative record.

Y The plaintiff purports to deny this paragraph of Shea s statement of material facts based on his denial that hewasin
fact under the influence of drugs or acohol and because “ Defendant Gove is not and has not been disclosed as an expert
witness.” Plaintiff’s Shea Responsive SMF 56. The plaintiff’s denial does not and cannot contradict Gove' s statement
of his own belief. His opinion clearly is not offered as expert testimony; it is a statement of his own belief under the
circumstances at the time and is admissible as such.

' The plaintiff purports to deny this paragraph of the municipal defendants’ statement of material facts, but the denial
does not address this portion of the paragraph. Plaintiff’s Municipal Responsive SMF {58. It isaccordingly deemed
admitted to the extent supported by the citation given.

 The plaintiff purports to deny this paragraph of Shea's statement of material facts but givesno citation a al in support
of the denial. Plaintiff’s Shea Responsive SMF { 61. The paragraph accordingly is deemed admitted because it is
(continued on next page)
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and ressting arrest. Shea SMF §63; Plaintiff’ s Shea Responsve SMF 63. According to dispatch data,
deRochemont cleared the scene at the plaintiff’ sresidence at 11:15 p.m., having been at the scene atotd of
five minutes from the beginning to theend of hisinvolvement inthe plaintiff’ sarrest. Municipa SMF 1141,
Faintiff sMunicipd Responsve SMF  141. Theresult of an Intoxilyzer test on the plaintiff that night was
0.00 blood acohol content. Additiond Fects (“Plantiff’'s SMF’) (induded in Pantiff's Municipa
Responsive SMF, beginning a 25) { 364; Reply to Paintiff’'s Statement of Additionad Facts, etc.
(“Municipa Responsive SMF’) (Docket No. 50) 1364; Reply to Fantiff’ s Statement of Additiond Facts,
etc. (“Shea Responsive SMF”) (Docket No. 47) 1294.%°

The next day, July 18, Shea cdled his supervisor and reported that he was injured during the
encounter with the plaintiff. Shea SMF § 67; Plaintiff’s SheaResponsve SMIF §67. OnJuly 19, hefilled
out aWorkers Compensation form WDC-2 (07/99) identifying hisinjuries. 1d. 169. Sheasubsequently
issued three“ Uniform Summons And Complaint” formsto the plaintiff for chargesarisng out of the July 17
encounter. Id. §72. He submitted the summonsesto the Y ork County Digtrict Attorney’ s Office, where
Assgant Didrict Attorney Linda Donavon screened them and, in turn, issued acrimind complaint against
the plaintiff. 1d.  73. On September 23, 2004 the plaintiff was charged in Mane Digtrict Court with
reckless conduct and failure to stop for an officer on July 17, 2004. Id. 75. Deputy Didtrict Attorney
Katherine Sattery tetified that it is“very common” that no charges or completely different charges may

result in such circumstances. 1d. Y 76-77. The atorney representing the plaintiff in this case dso

supported by the citation given to the summary judgment record by Shea.

® The plaintiff hasfiled identical, duplicative statements of additional material factsin his responsesto the statements of
material factsfiled by Sheaand the municipal defendants. Compare Plaintiff’s SMF with Additional Facts (included in
Plaintiff’s Shea Responsive SMF, beginning at 17). Becausethe plaintiff’s otherwiseidentical additional statementsare
numbered consecutively with the different statements of material facts to which the plaintiff is responding, the
defendants’ responses to identical paragraphs of the plaintiff’s additional statements will bear different paragraph
(continued on next page)
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represented the plaintiff in connection with the crimind charges. 1d. 1 74, 79-84. The Y ork County
Didtrict Attorney’ s Office falled to provide the plaintiff’ s attorney with the discovery materid to which he
was entitled in connection with the crimina charges due to an “adminigrative error.” 1d. §1185-86. On
February 24, 2005 Sattery dismissed the charges againgt the plaintiff. Id. §87. She did not speak with
Sheabefore doing so. 1d. 1 95.

Defendant deRochemont graduated from both the Maine Crimina Justice Academy’ sone hundred
hour reserve officer’s course and its fulltime patrol officer’s course. Municipd SMF 1l 7-8; Plantiff's
Municipa Responsive SMF  7-8. Before July 17, 2004 he had received training in arrest procedures,
induding the use of physicd forcein connection with an arrest, at both the Maine Crimina Justice Academy
and the South Berwick Police Department. 1d. §9. Gove graduated from the same two Academy courses
and holds an associate’ s degree from Wentworth Ingtitute in Boston, Massachusetts. 1d. §111-12. He
was promoted to his current rank of sergeant in 2002. 1d. 1 13. He has received training in arrest
procedures, including the use of lawful force in connection with arrests, both at the Academy and asan
employee of the Town of South Berwick. Id.  14. On July 17, 2004 the South Berwick Police
Department had in effect a sandard operating procedure governing the use of force in connection with
arrests. 1d. 15. Written polices regarding use of force are mandated by state law. I1d. 17. Aspart of
hisemployment asa South Berwick police officer, deRochemont wasrequired to familiarize himsdf with the
law and department policy governing theuse of force. 1d. §18. The South Berwick Police Department has
atraining program that includes fild training officers, supervised by alieutenant, to ensure that al officers

receive essentidly twice the amount of annud training hours required by the State of Maine. 1d.  20.

numbers. The second paragraph number following the indicator “id.” in thefollowing text will be that appearing in Sheal's
(continued on next page)
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During Lgoi€'s 19-year tenure as chief of police, the Town of South Berwick has not had a
ggnificant history of citizen complaintsregarding unlawful arrestsand/or excessve use of forcein connection
with arrests. 1d. 21.2* In July 2004 the use of force by South Berwick police officerswas coveredinthe
South Berwick Police Department’s Policy entitled “Use of Force” 1d. §28. Prior to July 17, 2004
neither deRochemont nor Gove had ever been the subject of acomplaint dleging the use of excessveforce.

[d. 11129-30. Lgoiehasnot received any information concerning deRochemont and Govethat would lead
him to conclude that they pose any risk to citizens with respect to the use of excessve force in the
performance of ther duties. Id. §31. Nothing that occurred prior to July 17, 2004 would have derted
Lgoie sadminidration to any problemswith training or supervision of South Berwick police officerswith
regard to arrest procedures, include the lawful use of non-deadly forcein connection with arrests. 1d. §33.

If appropriate, South Berwick poalice officers will be disciplined as a result of a finding that a citizen
complaintissubgtantiated. 1d. 135. South Berwick Police Department supervisorscan intiate complaints
themsalves when they fed it is appropriate. 1d. 136.2

Gove hasrecelved training regarding the role of supervisors and other officersat an arrest scenein
which physica forceisbeing used. 1d. 145. Hewasfully aware on July 17,2004 that he had aduty to
interveneif he saw any unreasonable or excessive physca force being used by any law enforcement officer
agand the plantiff. 1d. 9 146. He had no role in any decisons regarding what crimina charges were

brought againgt the plaintiff or any prosecutorid decisions regarding those charges. 1d. 1 153.

response.
2 The plaintiff purports to deny this paragraph of the municipal defendants statement of material facts, Plaintiff’s
Municipal Responsive SMF 21, but the cited materials do not contradict the portion of this paragraph stated above.
% The plaintiff purports to deny this paragraph of the municipal defendants’ statement of materia facts, but hisdenid is
not responsive. Plaintiff’s Municipal Responsive SMF §21. The paragraph isaccordingly deemed admitted to the extent
supported by the citation given to the summary judgment record.
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Lgoie was never present a the scene on the night of July 17, 2004, was not at the police Sation
when the plaintiff arrived that night, and did not have any contact with the plaintiff that night.1d. 156. The
plaintiff did not file a complaint with the South Berwick Police Department concerning the conduct of
deRochemont and Gove that night. Id. §158. At no time during the 180-day period following July 17,
2004 did Gove, deRochemont, Lgoie, the Town of South Berwick or its police department receive a
notice of clam gtating the plaintiff’ sintent to make aclam for damages. Id. 11159-62. OnJuly 17, 2004
ligbility coverage for the Town of South Berwick and its police officers was provided through the Maine
Municipa Association’s Property and Casudty Pool, a sdlf-insured municipd risk poal. I1d. 163. The
pool provides coverage only in areas for which thereis no immunity under statelaw. 1d. 164. Thetown
and its police officerswere not covered by any policy of liaaility insurance gpplicable to clams brought by
the plaintiff asaresult of hisarrest on July 17, 2004. 1d. 1165. Theplaintiff hasaleged that he suffered an
injury to hisright arm; his passenger testified that she observed Sheato be the officer pulling the plaintiff's
right arm up in the air, not deRochemont. 1d. 1 166-67.

Shea had previoudy run checks on al of the vehicles a the plaintiff’s resdence that had New
Hampshire license plates. Paintiff’s SMF ] 227; Municipd Responsive SMF ] 227; Shea Responsive
SMF 1 156. Sheaaso ran a check on the persons to whom the vehicles were registered which would
determine the registrant’ s address, driver’s license status and motor vehicleviolation record. 1d. 1236; 1
165.

B. Discussion

Remaining for consideration with respect to defendant Shea are Counts One, Two, Fourteen and

that portion of Count Fivethat asserts deprivation of afederaly- protected liberty right. Sheacontendsthat

the doctrine of qudified immunity requires the entry of summary judgment in his favor asto Counts One,
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Two and Fourteen. Shea Motion at 9-19. He dso seeks summary judgment on any clams for punitive
damages. Id. a 19-20.

The other defendants seek summary judgment on al cdams assarted againg them. Municipd
Motion.? Counts Three, Ten and Eleven appear to be assarted only againgt defendant Shes?* and |
therefore will not address them in connection with the motion of the municipa defendants. Count Eight is
asserted only againg the Town of South Berwick, Amended Complaint 1 80-86, and Count Nine is
asserted only againgt the Town and Lgoie, id. 11 87-92. | will first address the counts other than Counts
Eight and Nine to which the defendants quaified immunity arguments are not addressed.

1. Counts Sx, Seven, Ten and Twelve. The municipa defendants contend that they are entitled to
summary judgment on these counts to the extent that they raise state tort claims because they were not
served with the notice of claim required by the Maine Tort Claims Act, specifically 14 M.R.SA. § 8107.
Municipd Motion a 4.2 The plaintiff does not respond to this argument. The municipa defendants
position is correct. See Smith v. Voisine, 650 A.2d 1350, 1352 (Me. 1994). They are entitled to
summary judgment on Counts Seven and Ten (to the extent that it is asserted againgt any defendant other

than Shea) and to those portions of Counts Six and Twelve that assert clams under state common law.

% While the municipal defendants’ motion is titled “Motion for Summary Judgment” and discusses only summary
judgment in its opening paragraph, Municipal Motion at 1, at page 4 the motion suddenly beginsto seek dismissal of
many of the countsin the amended complaint, usually on the same basis asserted in Shea’ s motion to dismiss, id.a4-10.
It actually argues for summary judgment only with respect to Counts One, Two, Eight, Nine, Thirteen and Fourteen. Id. a
10-20. Despitetheintroductory material, | will treat the motion as counsel apparently intended, asone both for dismissal
and for summary judgment.

# Count Ten alleges that “[a]s adirect and proximate result of the acts of Defendant Shea, the Plaintiff did suffer severe
emotional distress. ...” Amended Complaint 94. It goeson to assert that “the Defendants knew or should have known
that their acts would cause such emotional distress....” Id. Intheunlikely event that this count isintended to reach
any defendant other than Shea, the failure of the plaintiff to serve thosedefendants with the notice required under 14
M.R.S.A. § 8107, Municipal SMF 11 159-65; Plaintiff’s Municipal Responsive SMF 1 159-65, discussed infra, entitles
them to summary judgment on this count.

% The municipal defendants address this argument to Count Eleven aswell, Municipal Motion at 4, but that count cannot
be read to assert allegations against any defendant other than Shea, Amended Complaint 11 96-98.
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2. Counts One Through Five and Twelve The municipa defendants contend that they are entitled to
dismissd of Counts One through Five and Twelve to the extent that they seek recovery under the Maine
Congtitution because 42 U.S.C. § 1983 does not provide amechanism for the redress of officid conduct
thet violatessatelaw. Municipad Motionat 5. The plaintiff responds ashe did to the same argument made
by Shea: he assarts that he “does not bring any of his § 1983 actions based upon violation of Mane's
Condtitution.” Plaintiff’s Objection to Motion for Summary Judgment of Defendant’s [sic] Dana Lgoie,
Richard deRochemont, and Ernest Gove, etc. (“Municipa Opposition”) (Docket No. 44) a 1. The
complaint dearly states such aclam in each of CountsOnethrough Five. Amended Complaint 1156, 60,
65, 69, 71, 73. Count Twelve does not assart a clam under the Maine Condtitution. The municipa
defendants are entitled to dismissa of those portions of Counts One through Five that rest on the Maine
Constitution.

3. Counts Four, Five and Twelve. Themunicipa defendants repesat the argument made by Sheawith
respect to these counts that al clams of use of excessve force are to be andyzed under the Fourth
Amendment only. Municipd Motion a 56. For the same reasons, while this statement of the law is
correct, each of these counts must dso be andyzed individudly.

4. Count Four. The municipd defendants contend that this count fails to sate a clam under the Fifth
Amendment. Id. at 7-8. The plantiff’s reponse is identicad to his response to Shed's argument for
dismissal of Count Four, eventothereferenceto asingle Defendant.” Compare Municipa Opposition at
1-2 with Shea Opposition a 3. The result is the same, for the reasons aready stated. The municipd
defendants are entitled to dismissal of Count Four.

5. Count Five. Themunicipa defendants contend that they are entitled to dismissa of Count Five under

Graham. Municipa Motion a 8. The plaintiff again reproduces hisresponseto Shea’ smotion to dismiss
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this count. Compare Municipa Oppostion at 2-4 with Shea Opposition at 3-5. Again, theresultisthe
same, for the same reasons.  All that survives the motion to dismissis the plantiff’ s liberty dam.

6. Count Sx. Themunicipa defendantsassert that they are entitled to dismissal of Count Six becausethe
federa right to privacy does not encompass the clams asserted in the amended complaint. Municipd
Motion a 89. The plaintiff reproduces his response to Shea s motion to dismissthis count. Compare
Municipa Oppodition a 4-5 with Shea Opposition at 5-6. Agan, the result is the same, for the same
reasons — the scope of the condtitutiond right of privacy may not be extended to the circumstancesdleged
inthis case. To the extent that the plaintiff assertsthat the municipa defendants have failed to addressthe
portion of this count that is asserted under state law, Municipa Opposition a 4, | have recommended that
the municipa defendants be granted summary judgment on that daim dueto the plaintiff’ sfallureto comply
with14 M.R.S. A. § 8107.

7. Count Twelve. Themunicipa defendants contend that abuse of processisnot cognizable asacause of
actionunder 42 U.S.C. §1983. Municipa Motion at 10. Theplaintiff again repeatshisresponseto Shed's
moation. Compare Municipal Opposition a 6-7 with SheaOppoditionat 7-8. For the samereasons, the
municipa defendants are entitled to dismissal of Count Twelve.

8. Counts One, Two and Fourteen—Qualified Immunity.”® Defendants Sheaand deRochemont seek
the entry of summary judgment on Count One. Municipa Motion at 12-13, Shea Mation at 7-13.
Defendants Shea, deRochemont and Gove seek summary judgment on Count Two. Municipa Motion at

13-15; Sea Motion a 13-18. All of the defendants seek summary judgment on Count Fourteen.

% The substance of the municipal defendants argument with respect to Count Thirteen, which alleges a conspiracy
under federal law, makes clear that they seek summary judgment on this count on the same bases as those asserted by
Sheain hismotion to dismiss. Compare Municipal Motion at 15-16 (subsection mistakenly numbered “2,” but spparently
meant to be* 3”) with SheaMotion at 7. The municipal defendants are entitled to summary judgment on Count Thirteen
(continued on next page)
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Municipa Motion at 16-17; Shea Motion at 19. All of these arguments are based on the doctrine of
qudified immunity and for each of these counts dl of the defendants named in that count seek summary
judgment on this bagis.

Count One dleges that Shea, DeRochemont and Gove “unreasonably, falsely and unlawfully
arrest[ed] and confing[d] the Plaintiff and deprive[d] him of hisliberty . .. inviolation of hisrightsto befree
from fase arrest and imprisonment as guaranteed by the Fourth and Fourteenth Amendmentsto the United
States Condtitution . . . .” Amended Complaint 54. Count Two alleges that Shea and DeRochemont’s
“use of force was excessve, unreasonable and unprivileged, and deprived the Plaintiff of his rights,
privileges, and immunitiesto be free from an unreasonable search and sei zure as guaranteed by the Fourth
and Fourteenth Amendments to the United States Condtitution .. ..” I1d. 58. Count Fourteen isbrought
pursuant to 5 M.R.SA. § 4682 and dleges that al of the defendants “intentionally interfered, by threst,
intimidation or coercion, with theexercise or enjoyment by Plaintiff of rights secured by the Condtitution and
laws of the United States and/or Condtitution and laws of the State of Maine” 1d. 1106, 108. That
section of the Maine Civil Rights Act provides, in rdevant part:

Whenever any person . . . intentiondly interferes or attempts to intentionally
interfere by physica force or violence againgt aperson . . . or by the threat of
physica force or violence againgt aperson. . . with the exercise or enjoyment by
any other person of rights secured by the United States Condtitution or the laws
of the United States or of rights secured by the Congtitution of Mane or laws of
the State . . . the person whose exercise or enjoyment of these rights has been
interfered with, or attempted to be interfered with, may ingtitute and prosecutein

that person’ sown name and on that person’ s own behdf acivil actionfor legd or
equitable relief.

for the same reasons as those entitling Sheato dismissal of that count.
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5M.R.SA. §4682(1-A). Counts One and Two are brought pursuant to 42 U.S.C. § 1983. Amended
Complaint 11156, 60. The Maine Civil Rights Act is patterned on section 1983 and digposition of aclaim
under thelatter controlsaclam under theformer. Forbisv. City of Portland, 270 F.Supp.2d 57, 61 (D.
Me. 2003). Thisincludes adefense of qudified immunity. Jennessv. Nickerson, 637 A.2d 1152, 1159
(Me. 1994).

The qudified immunity defense “provides ample protection to dl but the plainly incompetent or
thosewho knowingly violatethelaw.” Malleyv. Briggs, 475 U.S. 335, 341 (1986). It “givesampleroom
for mistaken judgments.” Hunter v. Bryant, 502 U.S. 224, 229 (1991). To assesswhether astate actor
isentitled to quaified immunity a court must consder

(i) whether the plaintiff’ salegations, if true, establish acongtitutiond violation; (ii)
whether the condtitutiond right a issue was clearly established at thetime of the
putative violation; and (iii) whether a reasonable officer, Stuated smilarly to the
defendant, would have understood the challenged act or omission to contravene

the discerned congtitutiona right.

Limone v. Condon, 372 F.3d 39, 44 (1st Cir. 2004) (citation omitted).
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(i) Count One

With respect to Count One, the plaintiff gpparently contends that he has shown aviolation of the
Fourth Amendment to the United States Congtitution. Shea Opposition a 14. He does not identify any
congtitutional provison with respect to the municipa defendants. Municipad Opposition at 11-13. Under
these circumstances he has waived any contention that a violation of the Fourteenth Amendment to the
United States Condtitution or the provisions cited in the amended complaint in connection with this count,
Amended Complaint 1 54, meet the first prong of the quaified immunity test.?” | would conclude as well
that the plaintiff’s falure to identify any congtitutiona provison with respect to hisdam againg the two
municipa defendants named in Count One precludes any further consderation of his opposition to the
assartion of qudified immunity againgt those defendants, but out of an abundance of caution | will consider
the merits of a Fourth Amendment-based clam againgt them as well as Shea.

The plaintiff contendsthat Shea, deRochement and Gove lacked probable causeto arrest him, or,
more specificdly, that the evidence on this point is in dioute, and that this is sufficient to avoid the

application of qudified immunity beforetria. Shea Opposition at 14-17.%

% To the extent that the strictures of Lopez v. Corporacién Azucarera de Puerto Rico, 938 F.2d 1510, 1517 (1s Cir. 1991),
require this court nonethel ess to reach the merits of the plaintiff’ s putative position on each of the pleaded constitutional

provisions, | find nothing in the plaintiff’'s statements of material factsthat would establish aviolation of the Fourteenth
Amendment to the United States Constitution, standing alone, nor of Article! § 1 (natural rights) or Article! 8§ 6-A (due
process; discrimination) of the Maine Constitution. Article | 8 5 of the Maine Constitution prohibits unreasonable
searches and seizures, but not to a greater extent than does the federal Fourth Amendment. Statev. Tarantino, 587 A.2d
1095, 1098 (Me. 1991). My discussion of the federal claim in the text accordingly applies to the claim asserted under
Articlel 85 of the Maine Constitution aswell.

% The plaintiff also appears to contend that the question of the existence of probable causein connection with aqualified
immunity defense in a civil case may only be decided at trial, by the jury. Shea Opposition at 14. This contentionis
incorrect. The question of probable cause in connection with aqualified immunity defenseis often resolved by a court on
summary judgment. See, e.g., Clark v. Webster, 384 F.Supp.2d 371, 378-79 (D. Me. 2005); Cox v. Maine Sate Police, 34
F.Supp.2d 128, 130-34 (D. Me. 2004). Seealso &. Hilairev. City of Laconia, 71 F.3d 20, 24 & n.1 (1st Cir. 1995) (“The
ultimate question of qualified immunity should ordinarily be decided by the court.”); Roy v. Inhabitants of the City of
Lewiston, 42 F.3d 691, 694 (1st Cir. 1994) (quaified immunity claims are to be resolved before trial, where possible).
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Probable cause exists when the aresting officer, acting upon apparently

trustworthy information, reasonably concludesthat a crime has been (or isabout

to be) committed and that the putative arrestee likely is one of the perpetrators.
Cox v. Hainey, 391 F.3d 25, 31 (1st Cir. 2004) (citation and internd quotation marks omitted). Thetest
iswhether an objectively reasonabl e officer would have concluded at thetimethat the avail able factsadded
up to probable cause. 1d. “[A]n arest chdlenged as unsupported by probable cause is deemed
‘objectively reasonable’ unless ‘there clearly was no probable cause at the time the arrest was made.’”
Topp v. Wolkowski, 994 F.2d 45, 48 (1t Cir. 1993) (emphasisin origind; citation omitted).

The two South Berwick officers named in Count One contend that the plaintiff had aready been
“seized” by Shea before they arrived on the scene and that there was no time for deRochemont to inquire
about the circumstances that led to the struggle then ongoing between Shea and the plaintiff. Municipa
Motionat 12. They contend that the undisputed facts establish that they reasonably believed that Sheahad
probable cause to arrest the plaintiff and asssted him asrequested. Id. at 13. The plaintiff responds that
deRochemont and Gove had alega duty to intervene on his behaf and that Sheal s activitiesleading up to
thearrest “ should betaken into account.” Municipa Oppostionat 12. Thelatter contentionisincorrect as
a matter of law and not supported by the sole authority cited by the plaintiff. St. Hilaire v. City of
Laconia, 71 F.3d 20 (1st Cir. 1995).* Whilethat case doeshold that “ onceit has been established that a
seizure has occurred, the court should examine the actions of the government officids leading up to the
seizure” id. at 26, but neither Gove nor deRochermont was the “instrumentality [thet] set [the saizure] in

moation,” id. The“ingrumentdity” was Shea, and under the circumstances neither deRochemont nor Gove

# Counsel for the plaintiff isreminded that pinpoint citations are required in amemorandum of law. Merely citingtoan
opinion asawholeis not sufficient.
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could have known what led up to the struggle they witnessed when they arrived.  With respect to the
plantiff’ sfirst contention, the First Circuit has observed that

police officerssometi mes have an affirmative duty to intervenethat isenforcegble

under the Due Process Clause. For example, an officer who is present at the

scene of an arrest and who failsto take reasonable stepsto protect the victim of

another officer’ suse of excessveforce can beheld liable under section 1983 for

his nonfeasance, provided that he had aredistic opportunity to prevent the other

officer’ s actions.
Martinez v. Colon, 54 F.3d 980, 985 (1st Cir. 1995) (emphasis in origind; citation and interna
punctuation omitted). Two problemswith the plaintiff’ s reliance on this caselaw with respect to hisclams
againgt deRochemont and Gove areimmediately gpparent: he has pressed the Count One claim only under
the Fourth Amendment, not the Fourteenth Amendment, which would be the source of adue processclam,
and Count One does not present an excessiveforce clam. Count Oneisconcerned only with thealegedly
wrongful arrest.

The parties stlatements of materiad facts present only the following relevant assertions concerning
deRochemont and Gove with respect to the arrest: *[b]efore arriving at the scene, the only information that
Defendants deRochemont and Gove had was from the dispatcher that it was a 10-53 Stuation,” Plantiff's
SMF 1 319; “[t]he 10-53 sStuation refers to a person suspected of operating under the influence or a
subject intoxicated or believed to be intoxicated,” id. § 320; deRochemont did not speak to Sheabefore
intervening, id. 1 327; deRochemont participated in removing the plaintiff from his vehide, id. § 332;
deRochemont applied handcuffs to the plaintiff, id. § 347.* DeRochemont had been advised by the

digpatcher that the 10-53 subject was “giving [Shed a hard time,” Municipd SMF | 42; Pantiff’s

% Other paragraphsin the plaintiff’ s statement of material facts that mention deRochemont and Govein thisregard are not
listed here because the defendants have raised appropriate objections that render the statements in those paragraphs
inadmissible as evidence. Plaintiff’s SMF {1 325-26, 328-29, 335, 337-38, 346, 354-56, 359-61 & defendants’ responses
(continued on next page)
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Municipa Responsive SMF 42, and he assumed as he drove to the scene that Shea was trying to make
an arrest of adriver suspected of operating under the influence while the driver wasressting Shea sefforts
to take him into custody, id. § 46.3* As Gove approached the scene, his attention was diverted to the
plantiff’ sgirlfriend, whom he ordered to stand back and not to interfere. Id. 111108, 110. Theplantiff was
placed in Gove scruiser. 1d. 1102. Gove transported the plaintiff to the police station without incident.
Id. §118.

Onthesefacts, it isnot possble to concludethat Govewasinvolved a dl intheares of the plaintiff
— the plaintiff was aready arrested before he was placed in Gove's cruiser — and any dleged duty to
intervene goes to the excessve force dleged in Count Two or a due process clam under the Fourteenth
Amendment, not to the arrest. Based on what knowledge he is shown to have had at the time, Gove is
entitled to qudified immunity on Count One. Whilethe questionissomewhat closer asto deRochemont, he
had probable cause to arrest the plaintiff, if indeed he can be said to have done so, based on areasonable
belief that the plaintiff had committed acrime.

The outcomeisdifferent for defendant Shea. Hedso assartsthat heisentitled to qudified immunity
with respect to Count One because he had probable causeto arrest the plaintiff. SheaMotionat 9-12. He
begins his argument by asserting that “[t]he events occurring after Trooper Shea approached Royer’s car
gave him probable cause to arest for severa serious crimind offenses” 1d. at 11. However, the
appropriate placeto begin theanalysisisbefore Sheaapproached thecar. . Hilaire, 71 F.3d at 26 (once

it has been established that a saeizure occurred, court should examine actions of officids leading up to

thereto.

3 The plaintiff purports to deny this paragraph of the municipal defendants statement of material facts, Plaintiff’'s
Municipal Responsive SMF 1 46, but the denial does not address the statements made in the paragraph, which is
accordingly deemed admitted to the extent supported by the citation given.
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seizure). Shed s assartions that the plaintiff’s car, which the parties agree was on the Sde of Beaver Dam
Road at the rlevant time, had its high beam headlights on, that he flashed his cruiser spotlight toward the
plantiff’scar asaggnd for him to dim his high beams, and that the plaintiff failed to do so, leading Sheato
turn hiscruiser onto Beaver Dam Road, stop dightly beyond the plaintiff’ s car and gpproach the car onfoat,
aredl adequately disputed by the plaintiff. SheaSMF 1 7-8, 10, 13; Plaintiff’s SheaResponsve SMF [
7-8, 10, 13. Sheagoeson to assart that histraining, education and experience taught him that a motorist
whofailsto dim hisheadlightsin responseto aflashed sgnd might be operating under theinfluence of drugs
or acohal, thereby imposing on him aduty to investigate the stopped vehicle. SheaSMF 11 12-14. But if
the headlights were not on high beam, in the absence of any indication that Shea nonethel ess reasonably
believed them to have been, thefactua basisof Shea squdified-immunity argument disappears. Sheaadso
contends that the plaintiff’s aleged failure to dim his high beams violated 29-A M.R.S.A. § 2067(2),*
giving him “reasonable articul able suspicion to gpproach” the plaintiff’ svehicle, SheaMation a 8- 9, but this
assertion smilarly failsif the plaintiff’ s denid of the underlying fact is credited.

| note that many of the facts on which Shea bases his qudified-immunity argument with respect to
the period of time after he approached the plaintiff’s car are dso disputed: (i) “[a]s soon as Shea
approached his car, Royer sad, ‘ Get the fuck out of my driveway,”” SheaMation at 11, Shea SMF ] 19,
Paintiff’s Shea Responsve SMF 1 19; (i) “Royer’ sassertion that Trooper Sheahad ‘no jurisdiction’ ona

public sreetinMaine,” SheaMotionat 11, SheaSMF {22, Flaintiff’ s Shea Responsive SMF {1 22; (iii) the

¥ The plaintiff also raises asignificant question as to whether this statute could have been violated under the undisputed
factual circumstances at the time. Shea Opposition at 14. The statute provides, in relevant part: “When a vehicle
equipped with multiple-beam road lights approaches an oncomi ng vehicle within 500 feet or follows avehicle within 300
feet, the operator shall dim the headlights or switch to alow beam....” 29-A M.R.S.A. §2067(2). Itisnot necessary for
this court to determine at this time whether an admittedly stationary vehicle could reasonably be deemed to be
“approaching” or “following” anything. Sheain any event has not offered evidence that a reasonable police officer
(continued on next page)
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plantiff “tdling Trooper Sheathat Shea knew him when Sheadid not,” SheaMotion a 11, Shea SMF
24, Plantiff’ sShea Responsive SMF [ 24; (iv) theplaintiff’ s“ screaming a Shea,” SheaMotionat 11, Shea
SMF 1 25, Plantiff’ s Shea Responsve SMF 1 25; (v) theplantiff’s*volaile” conduct toward Shea, Shea
Motion at 11, Shea SMF 1 19, 22, 25, 27, 35, Plaintiff’s Shea Responsive SMF {1 19, 22, 25, 27, 35;
(vi) theplaintiff’ s“refusdl to produce hislicenseand registration,” SheaMotion at 11, Shea SMF 1122, 26,
Fantiff’s Shea Responsve SMF Y] 22, 26; (vii) the plaintiff “lighting a cigarette after rolling up his car
window,” Shea Mation a 11, Shea SMF ] 35, Flaintiff’s Shea Responsve SMF 1 35; (viii) the plaintiff
“tried to kick Shea,” SheaMotion a 12, Shea SMF 54, Plaintiff’ s SheaResponsive SMF 54; and (ix)
the plaintiff’s “admission to Shea that he ‘went too far’ that night,” Shea Motion at 12, Shea SMF 1 66,
Haintiff’ s SheaResponsve SMIF §166. It should not bear repeating that a defendant isentitled to summary
judgment on the basisof qudified immunity only when such adetermination isgrounded on undisputed facts.

Sheais not entitled to summary judgment on Count One.

(i) Count Two

Sheacontendsthat hisuse of forcedid not violate the plaintiff’ s Fourth Amendment rights and that,
in the dternative, it would not have been clear to an objectively reasonable officer that his use of force
violated the plaintiff’ s clearly established Fourth Amendment rights. SheaMotionat 13-18. DeRochemont
contends™ that his actions were objectively reasonable under the circumstances. Municipa Motion at 14.

Apparently conceding that Count Two involves only an asserted violation of the Fourth Amendment, Shea

would have so interpreted the statute.

% The municipal motion assumes that Count Two is asserted against “[t]he South Berwick officers,” Municipa Motion at
13, 15, but the amended complaint mentions only Sheaand deRochemont in Count Two. Amended Complaint 11 57-60. |
will accordingly consider only Shea and deRochemont with respect to the qualified immunity defense to this count,
despite the plaintiff’ s use of the plural and a specific argument concerning Govein connection with this count. Municipal
Opposition at 15-16.
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Opposition at 17, Municipd Oppostion at 13, the plaintiff arguesthat the objective reasonableness of the
defendants use of forceisvery much disputed, SheaOppostion at 18-21, Municipa Opposition at 14-16.

His response to Shedl sfirst argument is not amodd of clarity, but he apparently contends that the only
issue is “whether or not the officer used force in contravention with [Sc] clearly established law.” Shea
Opposition at 20.

In order to determine whether the Fourth Amendment was violated in agiven case, the Supreme
Court in Graham directs a court to carefully baance the “nature and qudity of the intruson on the
individud’s Fourth Amendment interests againg the countervaling governmentd interests at stake.”
Graham, 490 U.S. at 396. The reasonableness of an officer’s use of force must be judged from the
perspective of areasonable officer on the scene “rather than with the 20/20 vison of hindsght.” 1d. “The
caculus of reasonableness must embody alowancefor thefact that police officersare often forced to make
split-second judgments — in circumstances that are tense, uncertain, and rgpidly evolving — about the
amount of force that is necessary in aparticular Stuation.” 1d. at 396-97.

Sheardlieson Smithv. City of Chicago, 242 F.3d 737 (7th Cir. 2001), to support hiscontention
that hisuse of forcedid not violate the plaintiff’ s Fourth Amendment rights. SheaMotion at 14-15. Inthat
case, the plantiff sued police officers dleging, inter alia, the use of excessve force in conducting atraffic
stop. Smith, 242 F.2d a 740. Whether the plaintiff actualy committed thetraffic violationin question was
not relevant to the evauation of the excessve force clam. Id. at 743. From the officers viewpoint, the
plaintiff committed atraffic violation, after which heignored their sren and sgnd to pull over for adistance
of twelve blocks. Id. a 744. When his car was stopped by marked police cars, the officers pulled the
plantiff out of the car, pinned his arms behind his back, dammed him againg the hood of his car and

handcuffed him. 1d. The court held that a reasonable officer in these circumstances would have bdieved
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that the plaintiff was trying to flee, thereby judtifying the use of a higher degree of force than needed for
someone who had committed only aminor traffic violation. 1d.

Sheajudtifies his use of the force involved in this case by the plaintiff’s “decison to flee the scene
(injuring Sheaiin the process),” and his“decisonto resist arrest even after Officer de Rochemont arrived.”
SheaMotion a 15. The plaintiff responds that the provisions of 17-A M.R.S.A. 8§ 107 do not apply to
Shea s actions in this case and “[g ccordingly, lidbility would exist for unlawful force.” SheaOpposition at
18. This conclusion does not follow from the plaintiff’s premise. Nor can a State statute, standing aone,
provide dl of the necessary information for evaluation of a defenseto a federd congtitutiond clam. The
statute provides, in rlevant part:

A law enforcement officer is judtified in usng a reasonable degree of
nondeadly force upon another person:
A. When and to the extent that the officer reasonably believes it
necessary to effect an arrest or to prevent the escagpe from custody of an
arrested person, unlessthe officer knowsthat the arrest or detentionisillegdl;
or
B. Todefend himsdlf or hersdf or a3rd person from what the officer
reasonably believes to be the imminent use of unlawful nondeadly force
encountered while attempting to effect such an arrest or while seeking to
prevent such an escape.
17-A M.R.S.A. 8107(1). Theplantiff aversthat he*hasreasonable evidencethat Sheaknew theillegdity
of hisarrest.” Shea Opposdtion at 19. At bed, this factud assertion is disputed. Accordingly, & the
summary judgment stage of this case, the court cannot conclude that Shea's use of force did not come
within the terms of the Maine satute. Evenif it did, theissue of the availability of quaifiedimmunity isnot
thereby resolved.

Shead so rdieson thetestimony of deRochement and Goveto the effect that they did not see Shea

do anything that made them uncomfortable and that Sheal s use of force was consistent with their training
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and experience. SheaMotion at 15-16. Theplaintiff responds, “These are not objective bystanders’ and
“IT]hey are not qudified as experts” SheaOppodtion a 20. Their testimony, the plaintiff asserts, “isnot
evidence of the reasonableness, but rather conspiracy inther testimony to deprive Plaintiff of hisclam.” 1d.

Perhaps the officers are no more objective witnesses than is the plantiff’'s passenger under the
circumstances. The cited testimony does not appear to be an expression of expert opinion. In any event,
this tesimony aso is not determinative on the question at hand.

Shea contends that he * had objectively reasonable grounds to believe that Royer had committed
severd serious crimes’ before he used any force. Shea Motion at 15. He apparently meansto refer to
reckless conduct, 17-A M.R.SAA. § 211(1), falling to stop for an officer, 20-A M.R.SA. 8§ 2414(2),
assault, 17-A M.R.S.A.8 207, operating under the influence, 29-A M.R.S.A. § 2411, assault onapolice
officer, 17-A M.R.SA. § 752-A(1)(A), and refusing to submit to arrest or detention, 17-A M.R.S.A.§
751-A(1), ligted earlier in his maotion. Id. at 12-13. He does not specify when he contends that he first
used force. The plantiff describes the following scenario.  He contends that, after he “grabbed his
registration” and told Sheathat hisdriver’ slicense wasin the house and offered to get it, Shea“ydled very
loudly” for himto get out of the car. Plaintiff’s SMF 111 258, 260. The plaintiff then asked, “Why?’ and
Shea dated that the plaintiff was under arrest. 1d. 1] 261-62. The plaintiff asked, “ For what?” and Shea
replied, “Assault.” Id. 11263-64. The plaintiff asked, “Assaulting whet, my mail?’ 1d. §266. Sheathen
“began grabbing a theoutsde[ car] door handle’ and “ began to reach through the openwindow . . . for the
indde door handle” Id. 1 269, 272. The plaintiff then “triggered the power switch to raise the car

window.” 1d. §274. Sheathen stuck hisflashlight into the car window to stopit fromralling dl theway up.
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1d. 1275. Sheaused aninstrument to pry at thewindow. 1d. 1280. Sheabeganyelling, “Y ou' regoing to
jail, boy.” Id. 2833
According to the plaintiff, Shea then opened the rear door of the car and reached in toward the
plantiff. 1d. 9 286. He could not reach the plaintiff, stepped away from the car and spoke into his
communication equipment. Id. §1287-90. Theplantiff then*pulled ashort disganceinto hisdriveway.” Id.
11 296. Sheacontendsthat hewas gl ingdethe plaintiff’ scar when theplaintiff droveinto hisdriveway and
that Shea was injured by a pillar behind the back door of the car. Shea Responsve SMF {218, The
plaintiff goes on to contend that Shea then opened the car door and “ grabbed at the Plaintiff’s shirt with
such force as to rip the shirt.” Plantiff’s SMF §303. Shea used his collapsible baton to poke at the
plantiff. 1d. § 304. Sheagrabbed the plaintiff’slegs and tried to pull him from the car. 1d. 1305. The
plantiff held on to the steering whed and did not get out of the car. 1d. 1308. Assoon as he became
aware that someone else was present, he let go of the steering whedl. 1d. 333. Sheaand deRochemont
“threw [the plaintiff] ontheground.” Id. §335. Hewasdropped from aheight of twofeet. 1d. 336. The
plaintiff never struggled and cooperated fully from the time he was removed from the car. 1d. 1 341.
Shea pulled a the plaintiff’s right am in a way that, if continued, could break or damage the
anatomical structures of the arm. 1d. 11 342. DeRochemont placed handcuffs on the plaintiff. Id. §] 347.

While the plaintiff was on the ground and handcuffed, Shea “dropped his knee onto the Plaintiff’ s upper

% All of the defendants object to this paragraph of the plaintiff’ s statement of material facts on the ground that “no such
alegations are made in the Plaintiff’s Amended Complaint.” Municipal Defendants Responsive SMF { 283, Shea
Responsive SMF 1213. | am not aware of any requirement that a plaintiff allegein hiscomplaint al of the facts he may
eventually use in opposing a defendant’ s motion for summary judgment. Such arequirement would be at odds with the
well-known principle of notice pleading. See, e.g., Swierkiewicz v. Sorema N.A., 534 U.S. 506, 511-14 (2002). The
paragraph at issue cannot reasonably be construed to state a legal or equitable claim not included in the amended
complaint, which might giveriseto avalid objection. The stated objection is overruled.
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back/shoulder area.” 1d. 349. Sheacaused physcd injury to the plaintiff. Id. § 353. During apat down,
Shea squeezed the plaintiff’s teticles very hard. Id. §357.%*

According to Shea, hefirg touched the plaintiff after the plantiff had driven into hisdriveway and
Shea had been struck by a pillar of the plaintiff’'scar. Shea SMF 11 44-46. The plaintiff was*“resgting,
kicking, [and] swinging hisfreearm” as Sheaand deRochemont carried him fromthe car to thelawn. Id.
59. Sheaassartsthat “[i]f he had smply done nothing and waited for backup to arrive, herantherisk that
Royer might seek refuge in his house,” and that “[i]f, on the other hand, Sheahad . . . dlowed Royer to
remain in his car, heran therisk that Royer might flee the scene” SheaMotion at 15.

Usng the plaintiff’ s vergon of the facts, | would nonetheless conclude that the use of force dleged
by Shea was reasonable under the circumstances, see generally Gaudreault v. Municipality of Salem,
923 F.2d 203, 205-07 (1st Cir. 1990), were it not for the dlegation concerning the squeezed tedticles. A
reasonablejury could concludethat it was not reasonable for apolice officer to do thisor to believe that this
use of force was lawful. See Ting v. United Sates, 927 F.2d 1504, 1511 (9th Cir. 1991). Thejury will
first have to decide whether Sheadid this, of course. The plaintiff’ scontention that hewasentitledtoresst
Sheaunder 17-A M.R.SA. § 108, Shea Opposition at 18-19, may come into play at that time.

The result with respect to deRochemont’s invocation of the doctrine of qudified immunity again
differs from that of Sheaasto thiscount. The plaintiff asserts that “ Defendant was without any probable
cause for any investigatory stop, arrest, or conduct with regards to the Plaintiff. Accordingly, any and dl

use of force by the Defendantswas unreasonable.” Municipa Oppositionat 15. Thisglobd argument does

% The defendants object to this paragraph on the ground that “the Plaintiff did not allege that Trooper Sheasqueezed his
testicles in either his Complaint or Amended Complaint.” Shea Responsive SMF { 287; Municipal Defendants’
Responsive SMF {357 (“ This paragraph should be stricken because the plaintiff did not allege that Trooper Shea used
force against him in this manner in either his Complaint or Amended Complaint.”). For the reasons stated in the preceding
(continued on next page)
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not address the circumstances faced by deRochemont when he arrived on the scene. Hedid not participate
in any investigatory stop; he did not arrest the plaintiff and had no intent to do so upon hisarrival. The
plaintiff goeson to discussthe“ Defendants ™ obligation to intervene on behdf of the plaintiff. 1d. at 15-16.
Asdiscussed above, thistheory isrelevant to Count One, not to Count Two, insofar asit isasserted against
deRochemont. The plaintiff makes no other argument with respect to deRochemont’ s liability on Count
Two. None of the facts aleged against deRochemont, see Plaintiff’s SMF 1 319-27, 330-32, 335-36,
341, 347, 351, if taken astrue, would defeat hisassertion of quaified immunity, whether consdered done
or together. DeRochemont is entitled to summary judgment on Count Two.
(iii) Count Fourteen

Because andyssof adefense of qudified immunity to aclam under the Maine Human Rights Act
tracksthat of agmilar daim under section 1983, | conclude that Goveis entitled to summary judgment on
this count for the reasonsaready discussed. Because Sheaisnot entitled to summary judgment on Counts
One and Two, heis not entitled to summary judgment on this count. Because deRochemont isentitled to
summary judgment on Counts Oneand Two and Goveisentitled to summary judgment on Count One, they
are entitled to summary judgment on Count Fourteen as well.
9. Counts Eight and Nine. Count Eight dlegestha the Town of South Berwick isliable to the plaintiff
due to a falure to train its police officers adequately and due to a policy and custom of deliberate
indifferenceto the congtitutiond rightsof itsresdents. Amended Complaint §180-84. Count Ninealeges
that Lgoieisliablefor theinjuries suffered by the plaintiff at the hands of Gove and deRochemont and that

the Town is liable under the doctrine of respondeat superior for the tortious conduct of Gove and

footnote, these objections are overruled.
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deRochemont. Id. 1 87-92. The amended complaint statesthat the plaintiff “does not alege respondest
superior for his condtitutiond clams.” 1d. §92. Thetown assartsthat it isabsolutely immune from any tort
clams under 14 M.R.SA. § 8103. Municipd Mation a 20. The plaintiff does not respond to this
argument. | do not read Count Nineto assert any tort clamsdirectly againgt thetown. With respect tothe
plantiff’s dlegation of respondeat superior liaaility, | have recommended that dl state-law tort counts
asserted againgt deRochemont and Gove be dismissed. Accordingly, thereis nothing to which thetown's
respondeat superior liability may attach, and thetown istherefore entitled to summary judgment on Count
Nine.

Count Eight dleges municipd lidbility on the basis of inadequate supervison of the police
department, approva of or acquiescence in the unlawful exercise of police powers, gross negligence and
deliberateindifferenceintraining of police officers, and toleration of or acquiescencein “acode of slence’
which manifests ddiberate indifference to condtitutional rights. Amended Complaint Y1 82-83. “To make
out a case for municipd liability under 42 U.S.C. § 1983, the Supreme Court has repeatedly held that
ligbility can be found only where te municipdity itself causes the conditutiond violation at issue”
Santiago, 891 F.3d at 381 (emphasisin origind; citation and interna quotation marks omitted).

Thus, a plantiff must show tha a policy or cusom of the city led to the
conditutiond deprivation aleged. Thisrequiresthat plaintiff demonsrate both the
existence of a policy or custom and a causd link between that policy and the
condtitutional harm.
Id. (citationsomitted). The plaintiff goparently reverses hisdiscussion of Counts Eight and Nine becausehe
discusses Lgoie s liahility in connection with Count Eight and the Town'’ s liability separaidy. Municipa
Opposition at 19-22. | assumethat thisisan inadvertent error. The plaintiff’ sentirediscussion of thebasis

for municipd liability in this case, as distinct from arecitation of gpplicable law, isthe following:
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No one on the Defendant Police Department has ever themsaves committed
or dlegedly has seen another office[r] commit an act of unreasonable force or
false arrest.  South Berwick is either a perfect police department, is ignoring
violations, or isnot trained to recognize them. Defendants blanket assertion of
doing everything right cannot be accepted on [Sc] facevaue, especidly inlight of
aprimafacie case of no effort to uncover violations. No member of the Police
Department has ever seen or heard of anyone disciplined for unreasonableforce
or unlawful arrest, and accordingly, could not have formed abelief that discipline
for the same occurs. The Police Department made no use of the Use of Force
reports. The Use of Force reporting requirements have not even been
understood by the department. There was no investigation of this complaint.

Thesefactsestablishamunicipa custom of apolice degpartment running amok.
Thisisthe causd link.

Id. a 22. Thereisno citationto astatement of materia factsin support of thisargument. If “thiscomplaint”
refers to the incident giving rise to this action, the plaintiff has admitted that he made no complaint.
Municipa SMF { 158; Plaintiff’s Municipa Responsve SMF ] 158.

Many of the other factud dlegationsthat support thisargument are disputed by the defendants, but
that does not end the summary judgment andysis of this clam. The plaintiff fals to identify a“policy
gtatement, ordinance, regulation, or decision officialy adopted and promulgated” by the town, Monell v.
Department of Soc. Servs of the City of N.Y., 436 U.S. 658, 690 (1978), that led to the actions of
deRochemont and Gove thet are dleged to have cause the plaintiff injury. Evenif the plaintiff’ sargument
may charitably beinterpreted as an assertion that the South Berwick policedepartment had a*longstanding,
wide-spread, and facidly unconditutiona practice’ of ignoring the use of force such that the policymaking
officidsof thetown can be said to have actud or constructive knowledge of the practice, see Bordanarov.
McLeod, 871 F.2d 1151, 1156 (1st Cir. 1989), the evidence he cites would not alow a reasonable

factfinder to draw that concluson. Nor could a factfinder reasonably conclude, from the cited evidence,

41



that South Berwick had a policy of inadequate training of its police officers. See Santiago, 891 F.2d at
381-82. On the showing made, the defendant town is entitled to summary judgment on Count Eight.

With respect to Lgoie, theplantiff arguesthat he*took no adequate measureswhatsoever to know
whether or not members of the South Berwick Police Department were using unreasonable force or fase
arrests. . . . Lgoie created a Stuation where his officers knew that it [Sic] could avoid any oversight. This
amounts to actuad deliberate indifference. . ..” Municipad Oppostion at 20. Thisargument isapparently
based on paragraphs 377-84, 389-94, 396-400 and 407-11 of the plaintiff’s satement of materid facts.
Only one of those paragraphs is admitted by the defendants. Municipa Responsive SMF §377. Those
paragraphs, shorn of counsel’ s characterizations and other assertionsto which the defendantshave properly
objected, id. 11378, 380-84, 389-94, 396-400, 407-10, assert that deRochemont and Goveweretrained
to intervene on behdf of citizens but had never heard of an officer intervening on behdf of a citizen,
Raintiff’s SMF  377; deRochemont and Gove had never seen another officer use unreasonable force or
heard of anyone being criticized for that, id. 1 378; deRochemont and Gove were not aware of any system
that the Town of South Berwick used to determine whether police officers were properly usng forceand
their powersof arrest and detention, id. 1379; deRochemont did not know whether hewas ever evauated
in this context, id. 1 380; Lgoie’s evduation of an officer’ s report was limited to whether it was thorough
and rdliable, id. 1] 383; and Lgoiedid not know of morethan oneincident in which apolice officer reported
another officer for usng more force than necessary in making an arrest, id. 1397, 407. These assartions,
cons dered together, are not enough to alow areasonable factfinder to reach the conclusons posited by the
plantiff. The plantiff’s conclusons are entirdly oeculaive.

The Firg Circuit has observed:
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Although asuperior officer cannot be held vicarioudy ligble under 42 U.S.C.
§ 1983 on arespondeat superior theory, he may befound liable under section
1983 on the basis of his own acts or omissions.

One way in which a supervisor’'s behavior may come within this rule is by
formulating a policy, or engaging in a custom, that leads to the chalenged
occurrence. Thus, even if a supervisor lacks actud knowledge of censurable
conduct, he may beliablefor the foreseeabl e consequences of such conduct if he
would have known of it but for hisdeliberate indifference or willful blindness and
if he had the power and authority to dleviateit.

Under thisrubric, asupervisor may be held liable for what he does (or failsto
do) if his behavior demondrates ddiberate indifference to conduct that is itself
violaive of aplantiff’s congtitutiond rights. Deliberate indifference, however, is
not the be-dl and the end-dl of a section 1983 clam premised on supervisory
ligbility. . . .

To succeed on a supervisory liaility clam, a plaintiff not only must show
deliberate indifference or its equivaent, but aso must affirmatively connect the
supervisor's conduct to the subordinate’s violative act or omisson. This
causation requirement can be satisfied even if the supervisor did not participate
directly in the conduct that violated a citizen's rights; for example, a sufficient
cgugld nexusmaybefound if the supervisor knew of, overtly or tacitly approved
of, or purposely disregarded the conduct. . . .
A causd link may adso beforgedif there existsaknown history of widespread
abuse sufficient to dert asupervisor to ongoing violations. When the supervisor
is on notice and fails to take corrective action, say, by better training or closer
oversght, ligbility may attach.
Maldonado-Denisv. Castillo-Rodriguez, 23 F.3d 576, 581-82 (1st Cir. 1994) (citations omitted). Inths
case, the plantiff offersno argument that Lgjoieformul ated apolicy that caused the plaintiff’ salleged injury.
Nor does he attempt to show a known history of widespread abuse. At mogt, he argues that Lgoie
demonsirated deliberate indifference. Even if the evidence cited by the plaintiff could reasonably be
interpreted to demondtrate deliberate indifference, a proposition that | have rejected, the plaintiff has not
cited evidence of acausd link between that indifference andwhat hedlegeshappenedinthiscase. Hecites

Maldonado-Denisfor the proposition that *there would appear to be acondoned code of silenceon” the
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use of unreasonable force or false arrest, “which is actionable,” Municipa Oppostion a 20, perhaps
thereby intending to arguethat acausa connection exigts. Itisdifficult to evduaethe plantiff’ srelianceon
Mal donado-Deniswithout apinpoint citation, but thet opinion does not refer to apolice code of slence.”
If the plaintiff means to suggest that Lgoie “knew of, overly or tacitly gpproved of, or purposdy

disregarded” conduct by Gove or deRochemont that violated the plaintiff’ s rights, Maldonado-Denis, 23
F.3d a 582, he has made no showing that Lgjoie was made aware of any such conduct by the plaintiff or
by anyone ese. In fact, he admits that he did not file a complaint about the events of July 17, 2004.
Municipd SMF { 158; Flantiff’s Municipad Responsve SMF ] 158.

Lgoieisentitled to summary judgment on Count Nine.

C. Punitive damages

The defendants seek summary judgment on any damsfor punitive damages. SheaMotion at 19-
20; Municipa Moation & 17. The plaintiff seeks punitive damages on every remaining count other than
Count Fourteen. Amended Complaint 1156, 60, 73. If the court adopts my recommendation, only federa
clams under Counts One, Two and Five will remain as countsonwhich ademand for punitive damagesis
made. In order to recover punitive damages on any of those dams, the plaintiff must show that the
defendant’ s dleged conduct was motivated by evil motive or intent, or that the defendant demonstrated
recklessor cdlousindifferenceto the plaintiff’ sfederdly-protected rights. Smith v. Wade, 461 U.S. 30, 56
(1983). The plaintiff asserts that the defendants conduct “ satisfies either one of these sandards.” Shea
Opposition a 22; Municipal Opposition &t 18.

Theplantiff’ s proffered evidence against deRochement and Gove, whowill remain defendantsonly
with respect to the surviving portion of Count Five, does not begin to reach either standard even with the

benefit of reasonable inferences to be drawn from it. Given the information provided to Gove and
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deRochemont before their arrival on the scene, and what they witnessed when they arrived, areasonable
fectfinder could not conclude that they acted “in the face of a percelved risk that [their] actions [would]
violate federd law.” lacobucci v. Boulter, 193 F.3d 14, 26 (1t Cir. 1999) (citation omitted). Neither
deRochemont nor Gove arrested the plaintiff. There is nothing more than the plaintiff’s speculation to
suggest that these officers “fdsdy den[ied] seeing the violaions,” if any, committed by Shea. Municipd
Oppostionat 19. DeRochemont and Gove are entitled to summary judgment on any claim assarted againgt
them for punitive damages.

A different result gppliesto the summary judgment evidence againg Shea. If Sheadid squeezethe
plaintiff’ stesticleswhile conducting apat-down, evil motive or intent may beinferred, aswell asrecklessor
cdlousindifference to the plaintiff’s Fourth Amendment rights.

V. Request for Sanctions

In his opposition to Shea smotion, the plaintiff asksthe court to award him attorney feesand costs
for three-quarters of thetime spent responding to Sheal smotion. SheaOpposition at 24-25. Heisentitled
to this sanction, he asserts, because “[o]f Defendant’ s 95 paragraphs of materid facts, only 28 have been
admitted, . . . Defendant’ s satement of materid facts are [9c] replete with dlegations that the Defendant
knows are disputed yet presentsto this Court asundisputed,” and “key dlegations[are] misrepresented as
undisputed.” Id. at 23-24. Three of the Sx examples given of “misrepresented” dlegationsare “Town's
Affidavit concerning use of force reports when in written discovery and depositionsit is clear that they do
not exist,” “[w]hether there was adequate supervison, training, or discipling” and “whether or not
Defendants Gove or deRochemont had an opportunity to intervene.” Id. at 24. Noneof theseissueshas
anything to do with Shea, who aso cannot be held respongble for an affidavit filed by another party. Itis

the role of statements of materid facts submitted in connection with a motion for summary judgment to
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demongtrate whether any materid facts are actudly in dispute; the fact that an opposing party denies a
particular paragraph in amoving party’ s statement of materia facts does not establish that that paragraphis
a“misrepresentation.” Indeed, asisthe case here, deniads are often unsupported, unresponsive or found to
be based on inadmissble evidence.

The plaintiff’s request is without merit and is denied.

V1. Conclusion

For the foregoing reasons, (i) the plaintiff’s request for an award of attorney fees and codts in
Docket No. 41isDENIED:; (ii) I recommend that defendant Shea’ smotion to dismiss(Docket No. 29) be
GRANTED asto any clams asserted under the Maine Congtitution, Counts Three, Four, Six, Eleven,
Tweve and Thirteen and dl portions of Count Five other than that which dlegesadenid of theplantiff’s
right to liberty under the Fourteenth Amendment to theUnited States Congtitution and otherwiseDENIED;
(iii) I recommend that defendant Shea s motion for summary judgment (Docket No. 29) beDENIED ; and
(iv) I recommend that the motion of defendants Lgoie, deRochemont, Gove and the Town of South
Berwick be GRANTED as to Counts One through Four, Six through Fourteen and dl portions of Count
Five other than that which dlegesadenid of the plaintiff’ sright to liberty under the Fourteenth Amendment
to the United States Constitution, and any claim for punitive damages, and otherwiseDENIED. Raraning
for trid if my recommendations are adopted will be Counts One and Two against defendant Shea; Count
Hve as to a cdlam of denid of liberty under the federd condtitution only, agang defendants Shea,
deRochemont and Gove; Count Fourteen as to defendant Shea; and aclam for punitive damages agangt

defendant Shea.

NOTICE
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A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
and request for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after thefiling of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 17th day of May, 2006.

/9 David M. Cohen

David M. Cohen
United States Magidtrate Judge
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47



48

THOMPSON & BOWIE

3 CANAL PLAZA

P.O. BOX 4630

PORTLAND, ME 04112

774-2500

Emall: ebenjamin@thompsonbowie.com



