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MEMORANDUM DECISION ON DEFENDANT'SMOTION FOR LEAVE TO AMEND
ANSWER

The defendant, General Motors Corporation, seeks leave to amend its answer, firdt filed on April
19, 2005 when the defendant removed this case from the Maine Superior Court (Penobscot County),
Docket Nos. 1 & 2, to add a statute-of-limitations defense. Motion of Defendant Generd Motors
Corporation to Amend Answer, etc. (“Motion”) (Docket No. 34) at 1. The plaintiff opposesthe motion.
Darling's [s¢] Memorandum in Opposition to Defendant General M otors Corporation’ sMationto Amend
Answer (“Opposition”) (Docket No. 39). | deny the motion.

The deadline set for amendment of the pleadingsin the court’ s scheduling order, issued on May 10,
2005, was July 25, 2005. Scheduling Order, etc. (Docket No. 8) a 1. Other deadlines st in the
scheduling order wereamended on September 26, 2005 at the request of the plaintiff (Docket No. 13) and
on December 27, 2005 at the request of the defendant (Docket No. 21). The plaintiff filed a motion for

partid summary judgment on January 13, 2006, Docket No. 22, and the defendant filed its own motion for



summary judgment on February 10, 2006, Docket No. 28, a which time it dso filed the ingtant motion,
Docket No. 34. The defendant contendsthat its motion to amend is* [ b]ased on the new theory revededin
[the plaintiff’s] Motion for Partid Summary Judgment . . . that it is seeking to void the Exclusve Use
Agreement ab initio, rather than chalenging itslater enforcement.” Motionat 1. It dso assartsthat “there
has been no undue dday” and that the plaintiff “will not be prgudiced by thisamendment.” 1d.

The plaintiff responds that its complaint “adequately asserts a clam that the [Exdusve Use
Agreement] waseither void or voidable’ and points out that the defendart did assert lachesasone of thesix
affirmative defensesin itsanswer. Oppodition a 3. The plaintiff also assertsthat it would seek additiond
discovery under 10 M.R.SA. § 1183, the provison setting the applicable statute of limitations, asto a
possbletolling provison. Id. at 3-4.

While | doubt that much additiond discovery, if any, would be required by the proposed
amendment, | do conclude that the defendant’ s fallure to plead the statute of limitationsin atimely fashion
has not been shown to result from excusable neglect or that its nine-month delay in assarting thisaffirmative
defense does not congtitute undue delay. The complaint dlegesthat “ Darling’ swasrequired to enter into an
‘Exclusve Use Agreement’ with GM” in December 1997 and that the defendant’ s “conduct in refusing
Daling's request to locate dl of its Ellsworth franchises a one location is aviolation of 10 M.R.SA. 8§
1174(3)(M).” Complaint (Exh. A to Docket No. 1) 11 8, 31. The complaint seeks a declaration that
“pursuant to I0M.R.SA. 8§ 1174(3)(M), it isunlawful for GM to require Darling’ sto refrain from locating
both[sc] itsDaimler-Chryder dedership ... withitsGM dedership at the proposed new fecility” and that
“it is unlawful for GM to rgect Darling s request to house Chryder, Dodge and Jeep at the current 265
High Street [S¢] unlessDarling' sagreed [Si¢] to accommodate GM with separate and exclusivefacilitiesat

the proposed 331 High Street location.” Id. at 5. Contrary to the defendant’ sposition, thecomplaint eesily



encompasses a legd theory that the exclusive use agreement was void ab initio under the cited Satute as
well as a theory that the agreement was void as gpplied by the defendant in 2004. The defendant’s
contention that the former theory was“new” andfirs “reveded’ inthe plaintiff’ smotion for partid summary
judgment isincons stent with areasonable reading of the complaint. A reasonable attorney representing the
defendant, presented with this complaint, would have asserted the affirmative defense of an gpplicable
datute of limitations as well asthe affirmative defense of lachesin the origind answer.

Both partiesrdy on Fomanv. Davis, 371 U.S. 178, 182 (1962), in which the Supreme Court held
that leave to amend pleadings should befredy given under Fed. R. Civ. P. 15(a) when the underlying facts
or circumstances “may be a proper subject of rdief” and factors such as undue ddlay, bad faith, dilatory
motive, repeated failure to cure deficiencies by amendment, undue pregjudice to the non-moving party or
futility of the proposed amendment are not shown to be present. Inthecaselaw from thiscourt cited by the
defendant, plaintiffswere alowed to amend their complaintsthree months and one month, respectively, after
the expiration of the deadline set by the scheduling order. Allendale Mut. Ins. Co. v. Rutherford, 178
F.R.D. 1, 3(D. Me. 1998); J.S McCarthy Co. v. Brausse Diecutting & Converting Equip., Inc., 226
F.R.D. 14, 17 (D. Me. 3005).

This court has dso noted that a motion to amend filed after the deadline for amendment set by a
scheduling order must establish good cause or excusable neglect. Lamarche v. Metropolitan Life Ins.
Co., 236 F.Supp.2d 34, 43 (D. Me. 2002); Maine Peopl€'s Alliance v. Holtrachem Mfg. Co., 2001
WL 584464 (D. Me. May 29, 2001), at *1. The defendant’ s presentation here establishes neither. See
also Rodriguezv. Doral Mortgage Corp., 57 F.3d 1168, 1178 n.11 (1st Cir. 1995) (athough Rule 15(a)
“evincesaddfinitebiasin favor of granting leaveto amend,” it neverthdess“frowns upon undue dday inthe

amendment of pleadings, particularly if no legitimate judtification for the delay isforthcoming”). | deny the



moation on this bass, see generally LaRocca v. Borden, Inc., 276 F.3d 22, 32 (1t Cir. 2002), and

because of the consderable time and effort that the plaintiff and this court have dready had toinvest inthis

proceeding over the past nine months.

The defendant’ s mation for leave to amend its answer isDENIED.

Dated this 11th day of April, 2006.
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