UNITED STATESDISTRICT COURT
DISTRICT OF MAINE
MORGAN CALVI,
Plaintiff
Civil No. 05-11-P-S

V.

CITY OF ROCKLAND, et al.,

N N N N N N N N N

Defendants

RECOMMENDED DECISION ON DEFENDANTS
MOTIONS FOR SUMMARY JUDGMENT

In this action arising from the January 19, 2003 arrest and booking of plaintiff Morgan Calvi, two
sets of defendants move for summary judgment as to dl counts againgt them  See Defendants City of
Rockland, Kenneth J. Smith and Jeffrey McLaughlin’ sMotion for Summary Judgment, etc. (“Rockland §J
Mation”) (Docket No. 38); Defendants Knox County, Daniel Davey and Rebecca Graci€ s Motion for
Summary Judgment, etc. (“Knox S/ JMotion”) (Docket No. 40); see also Complaint for Violation of Civil
Rights and Pendent State Clams (“Complaint”) (Docket No. 1).!  For the reasons that follow, |
recommend that both motions be granted.

I. Summary Judgment Standards

A. Federal Rule of Civil Procedure 56

! The court previously granted amotion by Calvi to dismiss her complaint against two defendants, Alfred Ockenfelsand
Officer O'Donnell. See Docket Nos. 19, 22. The sets of defendants now moving for summary judgment comprise all
remaining named defendantsin the case.



Summary judgment is appropriate only if the record shows “that thereis no genuineissue asto any
materid fact and that the moving party is entitled to judgment as amatter of law.” Fed. R. Civ. P. 56(c);
Santoni v. Potter, 369 F.3d 594, 598 (1st Cir. 2004). “Inthisregard, ‘materid’ meansthat acontested
fact has the potentid to change the outcome of the suit under the governing law if the dispute over it is
resolved favorably to the nonmovant. By like token, ‘genuin€ means that ‘the evidence about the fact is
such that areasonable jury could resolve the point in favor of the nonmoving party.”” Navarrov.
Pfizer Corp., 261 F.3d 90, 93-94 (1st Cir. 2001) (quoting McCarthy v. Northwest Airlines, Inc., 56
F.3d 313, 315 (1t Cir. 1995)).

The party moving for summary judgment must demondirate an absence of evidenceto support the
nonmoving party’scase. Celotex Corp. v. Catrett, 477 U.S. 317, 325 (1986). In determining whether
this burden is met, the court must view the record in the light most favorable to the nonmoving party and
give that party the bendfit of al reasonable inferencesinitsfavor. Santoni, 369 F.3d at 598. Once the
moving party has made a preliminary showing that no genuineissue of materid fact exigts, the nonmovant
must “produce specific facts, in suitable evidentiary form, to establish the presence of atriaworthy issue.”
Triangle Trading Co. v. Robroy Indus., Inc., 200 F.3d 1, 2 (1t Cir. 1999) (citation and internal
punctuation omitted); Fed. R. Civ. P. 56(e). “Asto any essentid factua eement of its claim on which the
nonmovant would bear the burden of proof at trid, its failure to come forward with sufficient evidence to
generate atridworthy issue warrants summary judgment to the moving party.” Inre Spigel, 260 F.3d 27,
31 (1« Cir. 2001) (citation and interna punctuation omitted).

B. Local Rule56
The evidence the court may consder in deciding whether genuine issues of materid fact exist for

purposes of summary judgment is circumscribed by the Loca Rules of thisDidrict. Seeloc. R. 56. The



moving party mud fird file astatement of materid factsthat it clamsarenotindispute. See Loc. R. 56(b).
Each fact must be set forth in a numbered paragraph and supported by a specific record citation. Seeid.
The nonmoving party must then submit a responsive “ separate, short, and concise’ statement of materid
facts in which it must “admit, deny or qudify the facts by reference to each numbered paragraph of the
moving party’s statement of materid facty.]” Loc. R. 56(c). The nonmovant likewise must support each
denid or quaification with an appropriaterecord citation. Seeid. Thenonmoving party may adso submit its
own additiond statement of materia factsthat it contends are not in dispute, each supported by a specific
record citation. Seeid. The movant then must respond to the nonmoving party’ s statement of additiona
facts, if any, by way of areply statement of materid facts in which it must “admit, deny or qudify such
additional facts by reference to the numbered paragraphs’ of the nonmovant’s statement. See Loc. R.
56(d). Again, each denia or qudification must be supported by an appropriate record citation. Seeid.
Failure to comply with Local Rule 56 can result in serious consequences. “Facts contained in a
supporting or oppos ng statement of materid facts, if supported by record citationsasrequired by thisrule,
shall be deemed admitted unless properly controverted.” Loc. R. 56(e). In addition, “[t]he court may
disregard any statement of fact not supported by a specific citation to record material properly considered
on summary judgment” and has “no independent duty to search or consider any part of the record not
specificaly referenced in the parties separate statement of fact.” 1d.; see also, e.g., Cosme-Rosado v.
Serrano-Rodriguez, 360 F.3d 42, 45 (1t Cir. 2004) (“We have consistently upheld the enforcement of
[Puerto Rico’'s smilar local] rule, noting repeatedly that parties ignore it a their peril and that failure to
present a statement of disputed facts, embroidered with specific citationsto the record, justifiesthe court’s
deeming the facts presented in the movant’ s statement of undisputed factsadmitted.” (citationsand interna

punctuation omitted).






II. Rockland Defendants Motion
A. Factual Context

With respect to the motion for summary judgment of the City of Rockland, Kenneth J. Smith and
Jeffrey McLaughlin (the “Rockland Defendants’), the parties’ statements of materid facts, credited to the
extent either admitted or supported by record citationsin accordancewith Local Rule 56 and viewed inthe
light mogt favorable to Calvi as nonmovant, reved the following relevant to this recommended decision

At dl times relevant to this action, and br gpproximatdy seven years, Kenneth Smith was
employed asapoalice officer with the City of Rockland Police Department (“Rockland PD”); hehasheld the
rank of sergeant for the past year and ahaf. Defendants City of Rockland, Kenneth J. Smith and Jeffrey
McLaughlin's Statement of Materid Facts (“Rockland SVIF’) (Docket No. 39)  1; Fantiff[] Morgan
Cavi’s Response to Defendants City of Rockland, Kenneth Smith and Jeffrey McLaughlin’s Statement of
Materid Facts with Additiond Statements of Materia Fact (“Plaintiff’s Opposing SMIF/Rockland”)
(Docket No. 44) 1. On January 19, 2003 Smith held therank of patrolman. Id. §2. Prior to becoming
apolice officer, he had served in thearmed forcesasamedica speciadist and later worked a ahospital. 1d.
1 3. Smith has completed both the reserve- officer training course and thefull patrol-officer training course
presented by the Maine Crimind Justice Academy, is certified to function as alaw-enforcement officer in
the State of Maine and has an associate’ s degree in crimind justice. 1d. 4.

On January 19, 2003 Smith was dispatched to 89 Tabot Avenuein Rockland following a911 cal
to the Knox County Dispatch Center. 1d. 5. Themae cdler had reported that afemalein the housewas

brandishing aknifeand that he had locked himsdlf in hisroom. Rockland SMF 6; Affidavit of Kenneth J.



Smith (“Smith Aff.”), attached to Rockland SMF, 2. Sergeant Jeffrey McLaughlin of the Rockland PD
also responded to the scene. Rockland SMF § 7; Flaintiff’s Opposing SMF/Rockland 1 7. Smith was
familiar with the address because he had been dispatched therethe previousday. 1d. 8. Severd people,
most of them unrelated, lived in the resdence, which was owned by LawrenceFrier. 1d. 19. Someof the
people apparently paid rent, while others worked for Frier in exchange for their housing. 1d. 110. Inthe
previousday’ stroublecdl, Cavi, one of the resdents, had reported that another resident, an unrelated mae
named Kevin Warren, had been verbally abusiveto her and had spread rumors about her over the Internet.
Id. 111. Frier, who gpparently was Cavi’s boyfriend, had assured Smith that the Situation was under
control and that police intervention was not warranted. Rockland SMF ] 12; Smith Aff. 2. By thetime
Smith arrived, Warren had left the residence. Rockland SMF §13; Smith Aff. 123 Becausethis seemed
to Smith to be nothing but averba dispute between two unrelated roommates of the house that had now a
least resolved temporarily with Warren's departure from the scene, Smith |eft the residence. Rockland
SMF 1] 14; Smith Aff. §2.*
When Smith was dispatched to the same address the following day, he asked the dispatcher if the
woman aleged to be brandishing aknifewas the fema e with whom he had spoken the day before, Morgan
Cavi. Rockland SMF | 15; Paintiff’s Opposng SMF/Rockland § 15. The digpatcher confirmed that

Calvi wasthe person whom the caller had identified as brandishing aknife. Rockland SMF ] 15; Smith Aff.

% In this and a number of other instances, Calvi lodges a hearsay objection. See generally Plaintiff’s Opposing
SMF/Rockland. | overrule that objection with respect to the following statements on the basis that they are not offered
for the truth of the underlying matter asserted, but rather to show what Smith, McLaughlin or both officers were told or
observed as events unfolded: Rockland SMF 1 6, 12, 15, 22, 26, 28, 30-34, 37, 39.

* | omit the remainder of paragraph 13, which Calvi disputes. See Plaintiff’s Opposing SMF/Rockland 1 13; Affidavit of
Morgan F. Calvi (“Calvi Aff.”), attached toid., 4.

*1 omit the balance of paragraph 14, sustaining Calvi’s objection to the statement that “ no arrestable offense had been
reported to Officer Smith” on the ground that it is conclusory. See Plaintiff’s Opposing SMF/Rockland 1 14. Calvi’s
remaining objections are overruled. While Calvi deniesthat her dispute with Warren was merely verbd, seeid, her denid
(continued on next page)



112.°> When McLaughlin and Smith arrived a the scene, no one met them outside, and Smith could not see
anyone ingde the house. Rockland SMF ] 16; Plaintiff’s Opposing SMF/Rockland {1 16. Smith had the
digpatcher cal the phone number to the house. 1d. 17. Frier then cameoutsde. Rockland SMF {17,
Smith Aff. 13.° Smith asked Frier what he knew about thefemaewith theknife, and hereplied, “Nothing |
want to talk to you about.” Rockland SMF ] 18; Plaintiff’ s Opposing SMIF/Rockland 1 18. When Smith
asked Frier where Calvi was, he said she was downdtairs, and hewould go get her. 1d. 119. When Frier
came back outside, however, he said Calvi was not downgtairs, and he did not know where she had gone.
Id. 9 20.

At that point Warren called dispaich and asked if it was safe for him to return to the residence.
Rockland SMF ] 22; Smith Aff. 4. Hewastold that it was and that McLaughlin and Smith were & the
house. Id. Warren returned to the house with an audiotape, to which McLaughlin and Smith listened.
Rockland SMF 1 23-24; Plaintiff’s Opposing SMF/Rockland 11 23-24.” Smith could hear accusations
being made about Warren by Calvi, who sounded very angry and upset. Rockland SMF 25; Smith Aff.
42 Frier is dso heard on the tape, admonishing Calvi to be reasonable and a one point exclaiming,

“Morgan, that'safdony.” Rockland SMF 1 26; Smith Aff. 4. Smith heard the sound of adoor closing

does not controvert Smith’s statement that he perceived it as such.

® Calvi’ s objection to this statement on ground that it lacks foundation, see Plaintiff’s Opposing SMF/Rockland 1 15, is
overruled. Smith lays an adequate foundation: He personally heard the dispatcher’ s comments.

® | omit the Rockland Defendants’ further statement that the dispatcher spoke to Frier, see Rockland SMF 17, sustaining
Calvi’sobjection that it lacks foundation, see Plaintiff’s Opposing SMF/Rockland 1 17.

1 omit aportion of paragraph 23, see Rockland SMF {23, sustaining Calvi’ s objection on the ground that Smith does not
explain the basis for his knowledge that the tape was of the confrontation that had just taken place, see Plaintiff’s
Opposing SMF/Rockland 1 23.

8 Calvi’ s objection to Smith’s description of the contents of the audiotape, see Plaintiff’ sOpposing SMF/Rockland 125, is
overruled. Smith, who personally listened to the audiotape and was familiar with Calvi’ s voice (having heardit during his
visit to the residence the previous day), was in a position to identify the voice on the tape as hers. See Fed. R. Evid.
901(b)(5).



and Calvi ydling a Warren. Rockland SMF §27; Smith Aff. §] 4.° Warren advised Smith that Calvi, Frier,
Matthew Hayden and he were present when the tape was made insde the house. Rockland SMF ] 28;
Smith Aff. 4. Smith secured the tape that Warren had made of the dtercation for evidence. Rockland
SMF 1 29; Paintiff’s Opposing SMF/Rockland ] 29. Frier indicated that the residents of the house had
been having a meeting about things that had been going on there. Rockland SMF 9 30; Smith Aff. 5.
Frier further indicated that Calvi got angry, but he refused to say anything about her brandishing a knife.
Rockland SMF ] 31; Smith Aff. §5. Smith then heard a person cdling from updairs, “Isit safe to come
down? Whereisshe? Rockland SMF §32; Smith Aff. 15.° This person was Hayden, who had locked
himsdlf in hisroom before caling 911. Rockland SMF § 33; Smith Aff. 5. AsHayden started down the
dairs, he again asked the officers “Whereis she?” Rockland SMF  34; Smith Aff. 5. Smith assured
Hayden that he could come down safely but dso indicated that the officers did not know Cavi’'s
wheresbouts. Rockland SMF §35; Smith Aff. §5."* When Hayden spoketo Sirith, hewas denching his
hands and shaking and kept looking around. Rockland SMF § 36; Smith Aff. 5.2 It was Smith's
observation that Hayden had truly been frightened for hislife by whatever Calvi had done. Rockland SMF

1 37; Smith Aff. §5.23

° | have omitted portions of this statement, see Rockland SMF | 27, sustaining Calvi’s objection that Smith merely
speculated that he heard Warren leaving, see Plaintiff’s Opposing SMF/Rockland §27. | overrule Calvi’ s objection that
the voice on the tape is not properly identified as hers. Seeid.

19 Calvi’ s objection to this statement predicated on lack of foundation, see Plaintiff’s Opposing SMF/Rockland 32, is
overruled. Smith was present and personally heard the individual call out.

| omit aportion of this statement in which the Rockland Defendants assert that Smith could hear in Hayden’ s voice that
he was still fearful of Calvi, see Rockland SMF ] 35, sustaining Calvi’ s objection that thisis a conclusory statement for

which Smith lays no foundation, see Plaintiff’s Opposing SMF/Rockland 1 35.

121 omit aportion of this statement in which the Rockland Defendants assert that Hayden was looking around for Calvi,

see Rockland SMF ] 36, sustaining Calvi's objection that thisis speculative, see Plaintiff’s Opposing SMF/Rockland 136.
13 Calvi’ s objections that this statement is conclusory and without foundation, see Plaintiff’s Opposing SMF/Rockland
137, are overruled. Smith lays an adequate foundation for this lay opinion by describing in concrete terms Hayden’s
appearance and conduct. See Smith Aff. {5; seealso Fed. R. Evid. 701.



Haydenand Warren were both asked to cometo the police station and provide written statements
about the atercation during which Calvi had brandished a knife. Rockland SMF § 38; Smith Aff. 5.
McLaughlin advised Frier that he could bring Calvi to the station when he located her or that the officers
could come back later to get her. Rockland SMF ] 39; Smith Aff. § 6. McLaughlin and Smith went
outsde on the porch and waited for Hayden and Warren, who were going to give statements. Rockland
SMF 1 40; Smith Aff. 16."°> While the officers were waiting outside, Frier produced Calvi. Rockland
SMF 1 41; Smith Aff. §6.° Smith asked Calvi where the knife was, and she advised him it wasin the
kitchen. Rockland SMF 1142; Plaintiff’ sOpposing SMF/Rockland 142. McLaughlinfound two knivesin
the kitchen, asmall steek knife and alarge butcher knife. Id. 143. Cavi identified the butcher knifeasthe
one she had been holding during the dtercation. 1d. 45.% At that point, Smith placed Calvi under arrest
and placed her in handcuffs, double-locking them so that they would not further tighten. 1d. 1 46.%

Calvi indicated shewanted to tell Smith her side of the story, and hetold her that shecould givehim
agatement at the Knox County Jail (“Jail”) after she had been read Miranda warnings because she was
under arrest. 1d. §48. Frier gave Cavi some medications she was taking and some cash for bail money.

Id. 149. Smith waked Cavi out to his police cruiser, put her in the passenger seet, belted her inwith the

! Calvi’ s objections to use of the witness statements as exhibits, see Plaintiff’s Opposing SMF/Rockland 1 38, are moot.
Even if the exhibits were stricken, Smith’ s affidavit would still support the statement.

1> Calvi’ s objection to this statement on grounds that, as to McLaughlin, it iswithout foundation, speculative and based
on hearsay, see Plaintiff’s Opposing SMF/Rockland 140, isoverruled. Smith’'s presence at the scene, working in tandem

with McLaughlin, provides adequate foundation for his observations concerning McLaughlin’s conduct and purpose at
that moment. No hearsay “ statement” of McLaughlinisimplicated. See Fed. R. Evid. 801(a).

1% | omit the balance of this statement, see Rockland SMF { 41, sustaining Calvi’s objection that Smith provides no
foundation for knowledge that Calvi had been in a bathroom off the entrance foyer, see Plaintiff’s Opposing
SMF/Rockland 141.

" My recitation incorporates Calvi’s qualification. | omit paragraph 44 of the Rockland SMF, which Calvi disputes.

Compare Rockland SMF {44 with Plaintiff’s Opposing SMF/Rockland 1 44; see al so Deposition of Morgan Cavi (“Calvi

Dep.”), attached to Rockland SMF, at 19.

| omit Calvi’s statement that Smith was aware that she was disabled, see Additional Statements of Material Fact
(“Plaintiff’s Additional SMF/Rockland”), commencing at page 10 of Plaintiff’s Opposing SMF/Rockland, {127, whichis
(continued on next page)



seatbelt and then transported her to the Jail for booking and processing. 1d. §50.%° Calvi walked outside
with Smith and redlized there was a second officer under the carport. Id. §51.%° Smith, who has a
background that includestraining asa medicd specidist inthe military and employment by acdivilian hospitd,
did not observe that Calvi had any type of infirmity or disability. Rockland SMF §53; Smith Aff. 82
Smith did observe Calvi crying when he transported her to the Jail. Plantiff’ s Additiond SMIF/Rockland 1
128; Defendants City of Rockland, Kenneth J. Smith and Jeffrey McLaughlin’ sReply Statement of Materid

Facts (“ Rockland Reply SMF”) (Docket No. 48) 1 128.%

Cavi had abirth defect and, asaresult, threefingers on her left hand had to surgically straightened,
onein 1972 and the other twoin 1991. Rockland SMF 154; Plaintiff’ sOpposing SMF/Rockland 54. In
January 2003 Calvi was ableto function, work, feed hersalf and clothe hersalf and was not limited in those
activitiesby her hand birth defect. 1d. 55. Cavi wasabletowork an eght-hour shift at Wa-Mart, first as
a cashier and then answering phones. Id. 9 56. Calvi worked at Wal-Mart from 1997 until 2003,
continuing to work after her arrest on January 19, 2003. 1d. 157.%

When placing handcuffs on Calvi, Smith did not see any physica condition of her hands or wrigts
that would interfere with his ability to handcuff her safely and properly. Rockland SMF ] 60; Smith Aff.

8.2 Cavi was handcuffed only for a period of ten to fifteen minutes. Rockland SMF §61; Plaintiff's

neither admitted nor supported by the citation given.

9] omit the balance of this statement, see Rockland SMF {50, sustaining Calvi’ s objection that Smith lays no foundation
for knowledge of how all Rockland arrests usually are handled, see Plaintiff’s Opposing SMF/Rockland 1 50.

2| omit paragraph 52 of the Rockland SMF, which Calvi disputes. Compare Rockland SMF ] 52 with Plantiff’ sOpposng
SMF/Rockland 1 52; see also Calvi Aff. 116, 9-11.

2L Calvi’s objection to this statement on the ground that Smith has not been designated or qualified as an expert, see
Plaintiff’s Opposing SMF/Rockland {53, isoverruled. Smith need not be an expert to testify asto his observations.
# My recitation incorporates the Rockland Defendants’ qualification.

2 Calvi qualifiesthis statement, asserting that she was only working eight hours aweek after the incident on January 19,
2003 and gave that work up sometime after theincident. See Plaintiff’sOpposing SMF/Rockland 157; Cavi Dep. at 81-82
# Calvi’s objection to this statement on the ground that Smith has not been designated or qualified as an expert, see
(continued on next page)
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Opposing SMF/Rockland §61.%* Calvi isnow daming that her middlefinger was broken during either the
fingerprinting process or in the process of Smith’s handcuffing her. Id. §63.°

Smitharrested Cdvi onacharge of crimind threatening with adangerouswegpon, aClass C felony.

Id. 165. Smithwasthe arresting officer who took Calvi into custody and handcuffed her. 1d. §72. While

McLaughlin was aso present a the scene, he did not arrest Calvi or ever have any physical contact with
her. Id. §73. McLaughlin was mainly involved with the two witnesses, Hayden and Warren, and later got
gatements from them at the Rockland police station while Smith was trangporting Calvi to the Jall.
Rockland SMF 1 74; Smith Aff. 110

The Rockland PD does not have a secure lockdown facility, and arrestees are usually transported
directly to the Jail for booking and processing by corrections officersthere. Rockland SMF ] 84; Rarntiff's
Opposing SMF/Rockland 1184. Actud travel timefrom the sceneof Calvi’ sarrest to the Knox County Jall
was goproximatdly fiveto sx minutes. Id. §85. Upon arrivd at the Jail, Calvi wasimmediately transferred
from the custody of Smith to that of Knox County corrections officers. 1d. 188. The handcuffs on
arresteesare removed by the corrections officer and not by the arresting officer, pursuant to Jail policy. 1d.

1189.%% While Smith remained a the Jail to take Calvi’ sstatement, from the time they arrived a thefacility

Plaintiff’s Opposing SMF/Rockland 1 60, isoverruled. Smith need not be an expert to testify asto his observations. |
omit paragraphs 58, 59 and 62 of the Rockland SMF. The parties dispute whether Calvi apprised Smith, after the
handcuffing and/or during transport to the Jail, that the handcuffs were causing pain and/or discomfort. Compare
Rockland SMF 11 58-59, 62 with Plaintiff’s Opposing SMF/Rockland 1 58-59, 62; see also Calvi Aff. 119-11.

| omit paragraphs 86 and 87 of the Rockland SMF, see Rockland SMF 11 86-87, to which Calvi objects, see Plaintiff’s
Opposing SMF/Rockland 11 86-87, and which essentially reiterate the same point made in paragraph 61.

% | omit paragraph 64 of the Rockland SMF, see Rockland SMF 64, sustaining Calvi’s objection that the Rockland
Defendants fail to authenticate or lay afoundation for admission of the records of Kevin Olehnik, M.D., see Plaintiff’s
Opposing SMF/Rockland 1 64.

# While Calvi purportsto deny this statement in part, her assertion that M cLaughlin was the supervisory officer at the
scene while Smith was a patrol officer, see Plaintiff’s Opposing SMF/Rockland ] 74, does not controvert the underlying
statement.

% Calvi qualifiesthis statement, asserting that while this may have been Jail policy, it is not what happened in her case.
See Plaintiff’s Opposing SMF/Rockland 1 89; Calvi Aff. 11.

11



Cavi wasin the custody of Knox County correctionsofficers. 1d. 90. Thefingerprinting of Calvi wasnot
done by Smith but was done by one of the Knox County corrections officers, pursuant to Jail policy. 1d. 9
91. A Rockland officer bringing an arrestee to the Jail fills out theinformetion on the fingerprinting card but
isnot involved in the actud fingerprinting of the arrestee. 1d. 192. Smith had no rolein fingerprinting Calvi
on January 19, 2003 and did not observe the fingerprinting taking place. 1d. 1 93.

During the entire time Smith interacted with Cavi both on January 18 and January 19, 2003, hedid
not observe any type of infirmity or disability that required any speciad accommodation on his part.
Rockland SMF ] 100; Smith Aff. 15.2° Therewas nothing about Calvi’ swristsor handsthat, to Smith's
observation, would have caused him to believe that handcuffs could not be gpplied safely to her in the usud
manner used for al arrestees. Rockland SMF 101; Smith Aff. §115.% Calvi was cooperative throughout
the entire process, which meant Smith was not required to use any physica force to take her into custody
other than placing handcuffs on her wrists. Rockland SMF 1 104; Smith Aff. § 153" Calvi suffered an
injury to her wrigt and finger when she was handcuffed by Smith on January 19, 2003 that caused her to
suffer savere physicd limitations and extreme emationa distress. Plaintiff’s Additional SVIF/Rockland

133; Calvi Aff. 18-14.%

#| omit the balance of this statement, see Rockland SMF {100, aswell as paragraph 102, see id. 102, inasmuch asthe
parties dispute whether Calvi complained to Smith that the handcuffs were causing her injury and/or pain, compareid.
191 100, 102; Smith Aff. § 15 with Plaintiff’s Opposing SMF/Rockland 11 100, 102; Calvi Aff. 11 9-11.

% Calvi purports to deny this statement, see Plaintiff’s Opposing SMF/Rockland § 101, but her assertion does not
controvert it.

% | omit the Rockland Defendants characterization of Calvi as having been “calm,” Rockland SMF § 104, which she
disputes, see Plaintiff’s Opposing SMF/Rockland § 104; Calvi Aff. 1 10-11.

¥ The Rockland Defendants’ objection to this statement on the ground that it is based on hearsay (Calvi’s own recitation
of physicians’ purported diagnoses that are nowhere of record), see Rockland Reply SMF {133, isoverruled. Calvi's
statement is based not only on physicians' diagnoses but also on her own personal observations and experience. See
Calvi Aff. 11 814. The Rockland Defendants alternatively deny the statement on the grounds that it is false,
unsubstantiated and contradicted by ample additional evidence of record, including the treatment records of oneof her
doctors, see Rockland Reply SMF 1 133; however, | view the cognizable evidence in the light most favorable to Calvi as
nonmovant.

12



Both at the Maine Crimina Justice Academy and at the Rockland PD, Smithreceived traininginthe
proper use of physica force in connection with an arrest. Rockland SMF 9] 108; Paintiff’s Opposing
SMF/Rockland 9 108. Through this training, Smith has been made aware of the limitationsimposed by
date and federd law on the lawful use of forcein connection with an arrest. Rockland SMF 1 109; Smith
Aff. 1 163 Smith has not had any forma training on handeuffing individuals with physical disabilities
Plaintiff’ s Additional SMF/Rockland ] 129; Rockland Reply SMF §129.3*

Bruce Boucher isemployed by the City of Rockland asits chief of police and hasheld that position
sance July 2005. Rockland SMF 1 111; Paintiff’s Opposing SMF/Rockland § 111. Boucher has not
changed the City of Rockland's policies regarding Use of Force, Arrest Procedures, Prisoner
Trangportation or Response to Deviant Behavior since he has been chief of police. 1d. 1112. City of
Rockland police officers undergo training in arrests of people with disahilities through the Maine Crimind
Justice Academy’ sbasic law-enforcement program. 1d. §113.% Under the Rockland PD policy inforceat
the time of Calvi’ sarrest, an impairment that caused an individua’ s hand to be crooked or disabled could
be an imparment that would make it ingppropriate to handcuff an individud. Pantiff’s Additiond

SMF/Rockland 1 131; Rockland Reply SMF § 131.%° Under the Rockland PD policy inforceat thetime

% Calvi’ s objectionsto this statement on grounds that no foundation is laid to establish the nature of the officer straining
and that the statement is conclusory, see Plaintiff’s Opposing SMF/Rockland 1109, are overruled. While Smith does not
provide great detail, he makes clear that he received thistraining at the Maine Criminal Justice Academy and the Rockland
PD and that it covered the subject of limitations on the use of force. See Smith Aff. 16. While Calvi aternatively
purports to deny the statement, see Plaintiff’s Opposing SMF/Rockland 109, her assertion does not effectively
controvert it.

¥ The Rockland Defendants qualify this statement. See Rockland Reply SMF §129. Inasmuch as the essence of their
qualification is set forth elsewhere in thisrecitation, | shall not repeat it here.

* | omit paragraph 130 of the Plaintiff’s Additional SMF/Rockland (asserting that pursuant to Rockland PD policy it was
inappropriate to handcuff an individual who had a medical condition or physical impairment), see Plaintiff’s Additional
SMF/Rockland 130, sustaining the Rockland Defendants’ objection that it mischaracterizesthetestimony of Boucher on
which it relies, see Rockland Reply SMF 1 130; Deposition of Bruce Boucher (“Boucher Dep.”), attached to Rockland
SMF, at 10.

% The Rockland Defendants qualify this statement, asserting that while Boucher acknowledged that the specific hand
(continued on next page)
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of Cavi’sarrest, it was gppropriate for an arresting officer to consder handcuffing anindividua with hisor
her handsin front of him or her if aperson complained or indicated he or shehad aninjury or disability. 1d.
1132

Atdl timesrdevant to thisaction, Thomas J. Hall has been employed by the City of Rockland asits
city manager. Rockland SMF §115; Plaintiff’s Opposing SMF/Rockland 1115. City of Rockland police
officers are provided coverage for civil ligbility arising out of their employment through the City of
Rockland’ smembershipinthe Maine Municipa Association Property & Casudty Pool, asdlf-insuredpodl
of municipdities within the State of Maine. 1d. 11116. The coverage provided isdetailed inthe Members
Coverage Certificate No. 13100-0104, which wasin effect on January 19, 2003 and representsdl of the
coverage available to the municipality and officersfor liability arising out of the Cadvi dam. 1d. 117. The
City of Rockland does not have any policy of ligbility insurance that provides indemnity to the city or its
police officersfor civil liability arisng out of the events of January 19, 2003. Id. 1/ 118.

B. Analysis

Calvi bringsafour-count complaint, see Complaint 1 14- 28, which she describes as arisng under
the United States Condtitution, the Civil RightsAct of 1871 (42 U.S.C. § 1983) and pendent state law, see
id. 1. AstheRockland Defendants suggest, see Rockland S/IMotion at 9- 10, theComplaintishardly a

mode of darity, omitting to supply the precise legd bagis for any of the four individud counts, see

condition referenced in Calvi' s statement “may be” a condition that would fit the exception to Rockland' s policy that all
prisoners being transported be handcuffed with their hands behind them, he also testified that the decision isbased on
the officer’s other observations and the totality of the circumstances. See Rockland Reply SMF 131; Boucher Dep. at 9
11

% The Rockland Defendants qualify this statement, asserting that Boucher testified that the decision of an arresting
officer to consider handcuffing an individual with his or her handsin front of him or her was based upon the totality of
the circumstances, not merely a subjective representation by the arrestee that he or she had an injury or disability, which
circumstances included the visible presence of an injury and the observations and other information available to the
officer. See Rockland Reply SMF  132; Boucher Dep. at 9-11.

14



Complaint 1 14-28. Nonetheless, Count I, which is predicated on the handcuffing and fingerprinting of
Calvi, reasonably can be congtrued as setting forth a clam pursuant to section 1983 and/or its Maine
counterpart, the Maine Civil Rights Act (“MCRA”), 5 M.R.S.A. 84681 et seq., of useof excessveforce
in contravention of the Fourth Amendment of the United States Condtitution and/or its Maine counterpart.
Seeid. 1 14-22. Count Il satsforth acdam of municipd ligbility against Knox County and the City of
Rockland. See id. 11 23-24. Count 11 apparently asserts state-law tort clams predicated on the
fingerprinting incident, and Count IV appearsto set forth aclaim pursuant to the MCRA of use of excessve
forcein violation of the federal and/or state condtitutions. Seeid. 1 25-28.

The Rockland Defendants seek summary judgment asto dl clams againgt them on the bases that:

1 Count 111 arises solely from the fingerprinting episode, with which they had nothing to do.
See Rockland S/ Motion at 9.

2. To the extent that Calvi is seen as adequatdly pleading aclam pursuant to the Americans
with Disabilities Act (“ADA”) — a proposition that the Rockland Defendants dispute— her hand condition
did not condtitute a“ disability” requiring accommodation pursuant to the ADA. Seeid. at 9-11.

3. Cavi’ sexcessve-force damsagang McLaughlinfail inesmuch ashe neither took her into
custody, placed handcuffs on her or fingerprinted her and was not in any position to intervene to stop any
dleged use of excessve force. Seeid. at 11. Calvi made no complaints about her handcuffs at the scene,
the one spot a which McLaughlin was present. Seeid. at 12.

4, Cavi’s excessve-force clams againgt Smith fal short inasmuch as (i) Smith had probable
causeto effectuate her arrest (and, in any event, shedoes not alege that shewasunlawfully arrested), (i) an
officer making an arrest has aright to use areasonable degree of force to effectuate it, and (iii) Smith used

only the degree of force minimally necessary to control Cavi, who had only a short time before menaced
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two men with a large butcher knife. Seeid. In the dternative, Smith is entitled to qudified immunity
inasmuch as a reasonable police officer in his postionwould not have viewed the placement of double-
locked handcuffs on Calvi for ashort transport to the Jail asunlawful or likely to causeinjury (and, infact,
thereisalack of any demongtrated injury to Calvi). Seeid. a& 13. Astoany clamarisng under theMaine
Tort ClamsAct (“MTCA”), Smith isimmune pursuant to 14 M.R.SA. § 8111(1). Seeid. at 15.

5. As concerns Cavi’ s attempt to hold the City of Rockland ligble pursuant to section 1983,
she falls to demonstrate any uncondgtitutiona custom, policy or practice of ddiberate indifference to the
supervison @ traning of personne, specifically regarding arrests and/or the unlawful use of force in
connection with arrests. Seeid. at 16. Evenif shecould proveinadequatetraining in arrests and/or use of
force, her clam would fal because she cannot demonstrate a causal connection between any such default
and her asserted injuries. Seeid. at 16-19. Findly, with respect to any state-law dams, the City of
Rockland is absolutely immune pursuant to the MTCA. Seeid. at 19.

Asthe Rockland Defendants protest in their reply brief, see Defendants City of Rockland, Kenneth
J. Smith and Jeffrey McLaughlin’ s Reply Memorandum in Support of Summary Judgment (* Rockland SJ
Reply”) (Docket No. 47) at 1, Calvi devotes a good deal of spacein her opposing brief to theories of
liability that are not even vagudly discernible in her complaint: most notably, that (i) Smith made anillegd
entry into her residence and/or arrested her without probable cause (as aresult of which any use of force
agang her was excessive), (i) Smith and Warren possibly congpired againgt Calvi, and (i) McLaughlin
knew or should have known that theresidence was being entered illegdly andthat Calvi wasbeing arrested
without probable cause, yet faled to intervene to prevent these illegdities, compare generally Pantiff

Morgan Cdvi’s Memorandum in Oppostion to the City of Rockland, Kenneth Smith and Jeff[]rey
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McLaughlin's Motion for Summary Judgment (“Plaintiff’s §/J Opposition/Rockland”) (Docket No. 43)
with Complaint.

A plantiff cannot seek to resst summary judgment by cobbling together, for the firgt time in an
opposition memorandum, entirely new theories of ligbility— at least not where, ashere, no excuseisoffered
for suchtardiness. See, e.g., Logiodicev. Trustees of Me. Cent. Inst., 170 F. Supp.2d 16, 30-31n.12
(D. Me. 2001), aff'd, 296 F.3d 22 (1st Cir. 2002) (declining to consder “theory of ligbility . . . not
detectable in the Complaint”; observing, “Paintiffs are not entitled to raise anew theory of ligbility for the
firg time in oppogtion to a motion for summary judgment.”); see also, e.g., Torres-Riosv. LPS Labs,,
Inc., 152 F.3d 11, 15-16 (1« Cir. 1998) (didtrict court did not abuse discretion in denying, as belated,
motion to amend complaint to add claim raised for first timein opposition to motion for summeary judgment).

Inasmuch as these points were neither timely nor fairly raised, | will not consder them.

Calvi ssemingly does not press a standaone ADA claim, athough she dludesto the ADA in the
context of discussing other points. See, e.g., Plaintiff’s S J Opposition/Rockland at 9-10, 12. Tothe extent
that she does mean to raise such a standalone clam, | agree with the Rockland Defendants that it is not
adequately pleaded in her complaint (and thus cannot beraised for thefirgt timein oppostion to their motion
for summary judgment).®®

| move on to consder the Rockland Defendants' bid for summary judgment with respect tothose

damsfarly in play.

¥ Even were an ADA claim cognizable, it would not survive summary judgment. Pursuant to the ADA, aperson is
considered disabled, and thus entitled to the ADA’s protections, only if he or she has “(A) a physical or mental

impairment that substantially limits one or more of the major life activities of [that] individual; (B) arecord of suchan
impairment; or (C) [been] regarded as having such an impairment.” 42 U.S.C. § 12102(2). Cavi adducesno evidencefrom
which atrier of fact reasonably could conclude that, on January 19, 2003, her hand deformity and/or any other condition
substantially limited her in one or more major life activities, she had arecord of such animpairment, or she was regarded
(continued on next page)
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1. State-Law Tort Claims: Count 111
Asthe Rockland Defendants note, see Rockland S'JMoation at 9, and Calvi does not dispute, see
generally Plantiff’s S/J Opposition/Rockland, Count 111 raises daims arising only from the fingerprinting
doneof Calvi subsequent to her arrest, see Complaint 125-26. Cavi adducesno evidencethat any of the
Rockland Defendants had anything to do with the fingerprinting. Accordingly, they are entitled to summary

judgment asto Count 111.

(by the Rockland PD or anyone else) as having such an impairment.
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2. Excessive-Force Claims: Counts| and IV
a. McLaughlin

In her complaint, Calvi seemingly predicates McLaughlin's ligbility for asserted use of excessve
force on her dlegation that he “asssed” Smith in placing her in handcuffs. Seeid. 1 14. In fact, the
evidenceis uncontroverted that McLaughlin did not aid Smith in handeuffing Calvi. See Rockland SMF 1
72-73; Plaintiff’s Opposing SMF/Rockland 1 72-73. Assumedly to overcomethisobstacle, Calvi shifts
gears, assarting that McLaughlin should be held liable because he knew or should have known that the
handcuffing of Cavi violated Rockland PD policy and condtituted excessve force yet failed to interveneto
prevent thisillegdity. See Plaintiff’'s §'J Opposition/Rockland at 12-13.

As a threshold matter, the Rockland Defendants protest that this theory isnot discernible in the
Complaint. See Rockland S/J Reply at 3-4. | agree. See Complaint 1Y 14-28. Nonethdess, in this
ingance, the Rockland Defendants themsalves sought summary judgment with respect to McLaughlin on
grounds, inter alia, that he could not be held liable for failure to intervene with respect to the handcuffing.
See Rockland S'JMotion at 11-12. Insodoing, they added no cavest that they considered any suchclaim
unpleaded or inadequately pleaded in the Complaint. Seeid. | therefore will reech its merits.

“[A] police officer who failsto prevent the usein his presence of excessiveforce by another police
officer may be held liable under § 1983.” Comfort v. Town of Pittsfield, 924 F. Supp. 1219, 1228-29
n.4 (D. Me. 1996) (citation and internal quotation marks omitted). To beheld liable, the onlooking officer

must have had a “redistic opportunity” to prevent the use of excessve force. See, e.g., Zambrana-

¥ The same analysis pertains with respect to Calvi’s claims of use of excessive force pursuant to section 1983 and the
MCRA. Seeg, e.g., Ms. K v. City of S. Portland, 407 F. Supp.2d 290, 298 (D. Me. 2006) (“ Claims brought under the Maine
Civil Rights Act (“MCRA™), 5 M.R.SA. § 4681 et. seg., are interpreted in the same manner asclaims brought under 42
U.SC. § 1983, as the state statute is model ed upon the federal .”); Norton v. Hall, 834 A.2d 928, 933 n.3 (Me. 2003).
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Marrerov. Suarez-Cruz, 172 F.3d 122, 124 n.2 (1t Cir. 1999) (“ An officer whois present at the scene
and who fails to take reasonable steps to protect the victim of another officer’ s use of excessveforce can
be held liable under section 1983 for his nonfeasance if he had aredistic opportunity to prevent the other
officer’s actions”) (citation and internd punctuation omitted); Gaudreault v. Municipality of Salem,
Mass., 923 F.2d 203, 207 n.3 (1st Cir.1990) (defendant officers had no redistic opportunity to prevent
attack where “the attack came quickly and was over in amatter of seconds.”).
TheRockland Defendants post, inter alia, that any clam of bystander liability againgt McLaughlin

is fatdly flawed in that he was not in a pogtion to observe any unfolding problem and did not have a
meaningful opportunity to interveneto stopit. See Rockland S/JIMotionat 11. | agreethat the cognizable
evidence, even viewed in the light most favorable to Calvi, cannot support such afinding. Thereis no
dispute that Calvi was handcuffed for aperiod of only tento fifteen minutes, fiveto sx minutesof whichwas
consumed by transport to the Jall. See Rockland SMF 1l 61, 85; Plaintiff’s Opposing SMF/Rockland 1
61, 85. Thus, she was handcuffed at the scene for no morethanten minutes. Cavi produces no concrete
evidence from which atrier of fact reasonably could conclude or infer that, during thisinterva, (i) Cavi or
anyone e se gpprised McLaughlin of her problem with the handcuffs, (if) McLaughlinwasin earshot of any
such conversation, (jiif) McLaughlin observed Cavi’s hand condition, or (iv) Calvi’s hand condition was
such, and McLaughlin’s proximity to Calvi was such, that the condition should have been observableto him.

McLaughlin accordingly is entitled to summary judgment with respect to those portions of the Complaint
that State a cause of action againgt him (namely, Counts | and V).

In any event, as the Rockland Defendants observe, see Rockland S JReply at4-5, Cdvi’sdams

againgt McLaughlin are flawed in other respects. To the extent Cavi dleges that McLaughlin falled to

prevent aviolation of Rockland PD policy, shefailsto state aclam pursuant to either section 1983 or the
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MCRA. See, eg., Estades-Negroni v. CPC Hosp. San Juan Capestrano, 412 F.3d 1, 4 (1t Cir.
2005) (“[A] plantiff daiming a8 1983 violation must allege that a person or persons acting under color of
datelaw deprived him of afedera congtitutiona or statutory right.”) (footnote omitted); Learnard v. Town
of Van Buren, 164 F. Supp.2d 35, 45 (D. Me. 2001) (MCRA addresses violation of rights secured by
United States and Maine congtitutions and laws).

Arguably Cavi meansto suggest thet, in violating Rockland PD policy, the Rockland Defendants
violated the requirements of afederal statute—the ADA. See Plaintiff’ s S JOpposition/Rockland at 12. If
30, she confrontstwo insurmountable obstacles: Asnoted above, sheneither pleaded thiscause of actionin
her complaint nor adduces sufficient evidence to survive summary judgment with respect to the threshold
question whether sheis disabled as that term is defined in the ADA.

Findly, even assuming arguendo that Calvi had laid a proper factuad predicate for afinding that
McLaughlin had a reasonable opportunity to prevent Smith from using excessve force againg Calvi, |
would find McLaughlin entitled to quaified immunity with repect to hisfalure to intervene. Asdiscussd
below, it was not clearly established, as of January 19, 2003, that use of de minimisforceto handcuff an
arrestee behind hisor her back for ashort period (no more than fifteen minutes) congtitutes excessiveforce
in circumstances in which the arrestee complains that the handcuffs are causing pain because he or sheis
disabled, injured or fragile, but the disability, injury or fragility is not obvious.

For the foregoing reasons, McLaughlin is entitled to summary judgment with respect to dl dams
agang him (Counts | and 1V of the Complaint).

b. Smith
With respect to Cavi’ sdamthat, in handcuffing her, Smith wielded excessveforce againgt her, the

Rockland Defendants contend that Smith (i) used only that degree of force minimally necessary to control
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Calvi, and (i) in any event, heisentitled to qudified immunity inasmuch asaressonable officer in hispogtion
would not have concluded that his conduct in handcuffing the plaintiff was unlawful. See Rockland S/J
Motion at 12-15. | agree.

Asthe Firg Circuit has clarified:

Determining whether qudified immunity isavailableto aparticular defendant at aparticuar

time requires a trifurcated inquiry. We ask, firdt, whether the plaintiff has dleged the

violation of acongtitutiond right. 1f o, wethen ask whether the contours of theright were

aufficiently established at the time of the aleged violation. Fnaly, we ask whether an
objectively reasonable officid would have believed that the action taken or omitted violated

that right.

Acevedo-Garciav. Monroig, 351 F.3d 547, 563-64 (1 Cir. 2003) (citation and interna quotation marks
omitted). “Qudified immunity protects dl but the plainly incompetent or those who knowingly violate the
law.” Wilson v. City of Boston, 421 F.3d 45, 58 (1t Cir. 2005) (citation and internal quotation marks
omitted).

In accordance with this tripartite andytica structure, | first consider whether the cognizable facts,
viewed inthelight most favorableto Calvi, establish that Smith employed excessiveforcein effectuating her
arest. Thosefactsarethat (i) Calvi had abirth defect, Swan Neck deformity, asaresult of which shehed
three fingers on her left hand surgicdly straightened, see Plaintiff’s Opposing SMF/Rockland ] 53;
Rockland SMF ] 54; Plaintiff’s Opposing SMF/Rockland ] 54, (ii) Cavi told Smith as he sarted to
handcuff her that she had ahand disability, see Plaintiff’s Opposing SMF/Rockland 1152, (iii) Frier dsotold
Smith that Calvi was frail and recovering from surgery, seeid., (iv) Cavi was handcuffed with her hands
behind her back for a total of ten to fifteen minutes, see Rockland SMF | 61; Plaintiff’s Opposing

SMF/Rockland ] 61, (v) for five to Sx minutes of that time she sat in the rear of Smith's cruiser during

trangport to Jal, seeid. 85, (vi) shetold Smith the handcuffs were too tight and were hurting her, see,
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e.g., Plaintiff’s Opposing SMF/Rockland 1 58, (vii) Smith observed Calvi crying during thetrip to the Jall,
see Plantiff’ s Additiona SMF/Rockland ] 128; Rockland Reply SMF 41128, (viii) Calvi suffered aninjury
to her wrigt and finger when she was handcuffed by Smith on January 19, 2003 that caused her to suffer
severe physica limitationsand extreme emotiona distress, see Plaintiff’ sAdditiona SMF/Rockland 133,
(iX) pursuant to Rockland PD policy in force a the time of Calvi’s arrest, an impairment that caused an
individua’ s hand to be crooked or disabled could be an impairment that would make it ingppropriate to
handcuff an individua, see Plaintiff’s Additional SMF/Rockland 1 131; Rockland Reply SMF 131, and
(X) pursuant to that policy, it was appropriate for an arresting officer to consder handcuffing anindividud
with his or her handsin front of him or her if a person complained or indicated he or she had an injury or
disshility, seeid. §132.°
| conclude that, even crediting this version of events, areasonable trier of fact could not find that
Smith employed excessive force againgt Cavi. The Fourth Amendment permits police officers to use
“objectively reasonable” force to effectuste an arrest. Grahamv. Connor, 490 U.S. 386, 396-97 (1989).
Smith was responding to areport from amae cdler that afemae occupant of hishomewas brandishing a
knifeand that he (thecaller) had locked himsdlf in hisroom. When the caller, Hayden, findlly descended the
dairs, he wanted to know if Calvi was there and was visibly shaking, dutching his hands and looking
around. Frier at first said he could not find Calvi but then later produced her. From this, Smith reasonably

could have inferred that she had been hiding. Calvi then confirmed that she had been brandishing abutcher

“* Thisis an extremely generous reading of the factsin Calvi’s favor. She sets forth several of these facts only in the
context of denying the Rockland Defendants’ facts. See, eg., Plaintiff’s Opposing SMF/Rockland 1 52, 58-59,62, 1002,
110; compare generally Plaintiff’s Additional SMF/Rockland. A statement offered only for purposes of denial can, at
most, controvert the statement to which it responds. It cannot affirmatively set forth facts that are themselves cognizable
on summary judgment. To accomplish this end, Calvi should have also presented these facts in her statement of
additional facts (affording the Rockland Defendants an opportunity to admit, deny, qualify and/or object to them).
(continued on next page)
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knife. In the circumstances, Smith reasonably decided to handcuff Calvi in effectuating her arrest (even
though, as Calvi observes, see Rantiff' s S/J OppositioryRockland at 10, she was then cooperative).

Cavi saysthat as Smithwas handcuffing her, she told him she had ahand disability and Frier told
him shewasfrail and recovering from surgery. See Plaintiff’s Opposing SVIF/Rockland ] 52. Nonetheless,
Smith did not observe any hand deformity. See, e.g., Rockland SMF § 60.* It is undisputed that he
double-locked the handcuffs to prevent them from further tightening, see id. 1/ 46; Plaintiff’s Opposing
SMF/Rockland ] 46, and there is no evidence that he applied them in arough manner. Calvi assertsthat
ghe informed Smith the handcuffs were too tight and were hurting her. See, e.g., Plantiff’s Opposing
SMF/Rockland 58. However, she does not say when she so informed him. Smithobserved her crying
only during trangport. See Plaintiff’ sAdditional SMF/Rockland 1128; Rockland Reply SMF 1128. If e
informed him of these problemsafter being placed in the cruiser, he reasonably could have decided towait
the five or Sx minutes it took to drive to the Jal before removing the handcuffs.

Moreover, even assuming arguendo that Cavi informed Smith of those problems prior to being
placed in the cruiser, the focus of her complaint, by her own account, wasthat the handcuffsweretoo tight
andwerehurting her. See, e.g., Plaintiff’ sOpposing SMF/Rockland 158. While, per Rockland PD palicy,
Smith & that juncture could have consdered handcuffing Calvi’ shandsin front of her—and itisapparentin
the light of hindsight that this would have been preferable — he reasonably could have decided that he had
addressed the tightness problem adequately for purposes of the brief trip to the Jail by having taken the

precaution of double-locking the handcuffs. See, e.g., Pefia-Borrerov. Estremeda, 365F.3d 7, 12 (1st

Nonetheless, | have taken the “denial facts” into account in this case inasmuch as doing so is not outcome-deemingive
“ Calvi statesin conclusory fashion that Smith should have known his actions were causing pain and suffering to her,
see, eg., Plaintiff’s Opposing SMF/Rockland 1 60; however, she provides no concrete facts from which atrier of fact
could conclude that her hand disability should have been obviousto Smith or to areasonable officer in his position.
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Cir. 2004) (“[A] particular use of force must be judged from the perspective of areasonable officer onthe
scene, rather than with the 20/20 vision of hindsight[.]”) (citation and interna quotation marks omitted);
McDermott v. Town of Windham, 204 F. Supp.2d 54, 65 (D. Me. 2002) (“[ T]hefact that Cox continued
to place McDermott in handcuffs despite her telling him that she suffered from osteoporos's, without more,
does not rise to anywhere near the level of excessiveforce. Infact, Cox dtered hisnormal proceduresto
the extent that he handcuffed McDermott in front of rather than behind her body.”) (footnote omitted).

Even crediting, as| must, Cavi’ sassertion that she suffered severe physical and emotiona harm as
aresult of the handcuffing, her verson of events is barren of any concrete facts from which one could
conclude that this degree of suffering was or should have been apparent to Smith during the ten or fifteen
minutes she was handcuffed. 1n short, on the facts presented, no reasonable trier of facts could conclude
that Smith’'s decison to handcuff Cavi, or the manner or length of the handcuffing, condituted an
uncongtitutional excessve use of force. See, e.g., Pefa-Borrero, 365 F.3d at 12 (“1n essence, appd lant
assertsaconditutiona violation based on harsh language and handcuffing that was accomplished by pushing
his arms behind his back, causing injury exacerbated by prior non-obviousinjuries. Making only cursory
referencetothisclamin hisbrief, he suggeststhat, snce no force was necessary to effectuate hisarrest, any
force was therefore unreasonable and excessive. In our view, however, the dlegations demongtrate no
more than the degree of physical coercion typicaly attendant to an arrest.”) (citation and internd quotation
marks omitted).

In any event, even assuming arguendo that Smith’s handcuffing of Calvi did condtitute excessve
force, | condude that Smith is entitled to qudified immunity. In so determining, | lean heavily on awell-
reasoned opinion of the United States District Court for the Didtrict of New Hampshire— Caron v. Hester,

No. CIV. 00-394-M, 2001 WL 1568761 (D.N.H. Nov. 13, 2001) (McAuliffe, J). Althoughthecourtin
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Caron concluded that the defendant officer could be found to have used excessive force, it nonetheless
determined that he was entitled to qudified immunity inesmuch as

1 At the time of arred, it was not “clearly established that police officers use unlawful and
excessive force when they handcuff asuspect behind the back, notwithstanding the suspect’ s unsupported
clam to suffer from an injury that either prevents, or would be exacerbated by, such conduct.” Caron,
2001 WL 1568761 at *8.

2. “Consequently, areasonable officer would not have understood thet attempting to handcuff
Caron with his hands behind his back amounted to a violation of Caron’s right to be free of excessve
force” 1d. at *10.

The court observed:

Although the Court of Appeds for the First Circuit has yet to confront this
particular issue, severd other courts have done so and concluded, a a minimum, that a
suspect who displays no vishle sgns of being unusudly vulnerable or fragile[] is not

subjected to excessive force when a police officer uses customary, reasonable force in
applying handcuffs or otherwise effecting an arrest.

*k*

Inlight of the current legal landscape, the court cannot conclude that Caron had a
“clearly established” right to be handcuffed in front (or not at dl) after he informed Hester
of hisshoulder injury or, viewed somewhat differently, that he had a“clearly established”
right not to be handcuffed with his hands behind his back once he invoked a shoulder

injury.

Id. at *9-*10.%2

“2 The court distinguished cases such as the one before it from cases in which suspects had “visible sgnsof aninjury or
medical condition that should have established the reasonable likelihood of a suspect’s vulnerable condition and
counseled against the level of force actually employed.” Caron, 2001 WL 1568761, a& *8 (emphasisin origina). The court
reasoned that “[i]n cases of that sort, it is both logical and reasonable to expect police officers to recognize that the
suspect is potentially more susceptible to injury than the ordinary citizen and to require the officers to act accordingly.”

Id. However, inCaron, “the only ‘evidence’ of Caron’s preexisting shoulder injury was his statement to that effect—a
(continued on next page)
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My research confirmsthat the lega landscape looks no different today (and looked no different on
January 19, 2003 — the day of Cavi’s arrest) than when the Caron court examined it. No contralling
precedent has issued from the Supreme Court or the First Circuit, and courts have continued to struggle
with the difficult question of the circumstancesin whichuse of routine handcuffing procedures can be found
to condtitute excessveforce. See, e.g., Gillesv. Davis, 427 F.3d 197, 207-08 (3d Cir. 2005) (*InKopec
[v. Tate, 361 F.3d 772, 777 (3d Cir. 2004)], we reversed the grant of summary judgment, but cautioned
that the opinion should not be overread as we do not intend to open the floodgatesto atorrent of handcuff
cdams. ... Unlike Kopec, where the plaintiff fel to the ground and fainted with pain, obvious visble
indicatorsof Gilles pain were absent (other than hisaleged complaint that the handcuffsweretoo tight).”)
(citations and interna quotation marks omitted); Rodriguez v. Farrell, 294 F.3d 1276, 1278 (11th Cir.
2002) (“In the context of this case — acasein which Sgt. Farrell, after midnight on the side of the road,
reasonably believed that Plaintiff (who, as we discussed in our origind opinion, had no obvious sgns of
injury specificaly to hisarm) was a fugitive who had evaded capture, Sgt. Farrell’ s aleged discounting of
FAantiff’sarm-injury daim (aclam not made until after Sgt. Farrdll began to arrest Plaintiff despite the fact
that he had been in Sgt. Farrdl’s company for roughly 30 minutes when the handcuffing began) was
reasonable.”) (footnote omitted); Eason v. Anoka-Hennepin E. Metro Narcotics& Violent Crimes Task
Force, No. Civ.00-311 PAM/SRN, 2002 WL 1303023, a *6 (D. Minn. June 6, 2002) (“Courts. . . do
not necessarily agree whether a plaintiff’s assertions that he or she has a preexigting injury are sufficient,
gtanding alone, to require an arresting officer to take such aninjury into account. . . . Requiring that there be

an objective manifestation of theinjury helpsto ensure that police officers are not overburdened by having

statement, no doubt, uttered by many suspects who, if given the choice, would prefer not to be handcuffed at all and, if
(continued on next page)
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to take into account unsubgtantiated and potentialy fasfied preexising injuries while performing ther
duties™).

In short, in this case, asin Caron, (i) an officer used what ordinarily would be a cusomary,
reasonable amount of force to handcuff an arrestee behind her back, (ii) the arrestee complained that the
handcuffing was causng pain as a result of a preexising (but non-obvious) condition, and (iii) the
handcuffing, which ordinarily would haveinflicted nolasting or noteworthy injury, injured thearrestee. The
law remained as unsettled on January 19, 2003 asit had been when examined in Caron with respect tothe
question whether such conduct can congtitute excessve force. A reasonable officer in Smith's position
would not have understood that his conduct was unlawful. Smith accordingly is entitled to qudified
immunity. See, e.g., Saucier v. Katz, 533 U.S. 194, 202 (2001) (“The relevant, dispogtive inquiry in
determining whether aright is clearly established iswhether it would be clear to areasonable officer that his
conduct was unlawful in the Situation he confronted.”).

Smith accordingly is entitled to summary judgment with respect to dl dams againgt him (Counts|
and 1V of the Complaint).”®

3. Municipal-Liability Claim: Count 11

InCount 11 of her complaint, Calvi seeksto hold the City of Rockland liable for theharmsdlegedly

inflicted by its officers. See Complaint 123-24. To the extent thisclaim is predicated on section 1983, it

rests, as athreshold matter, on Calvi’s ability to generate a triable issue that either McLaughlin or Smith

they must be restrained in that manner, would prefer that the handcuffs bein front.” Id.

* From all that appears, Calvi brings no state-law tort claims against Smith. See Complaint 11 14-28. To the extent that
she does, | agree with the Rockland Defendants that heis entitled to discretionary immunity pursuant tothe MTCA. Se
Rockland S/JMation at 15; 14 M.R.S.A. § 8111(1)(C); McPherson v. Auger, 842 F. Supp. 25, 29 (D. Me. 1994) (“Officer
Auger hasthe discretion under Maine law to use a reasonable degree of force when making an arrest and is entitled to
immunity for his actions while making an arrest so long as he avoids ‘wanton or oppressive’ conduct.”) (citations
(continued on next page)
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violated her condtitutiond rights. See, e.g., Young v. City of Providence exrel. Napolitano, 404 F.3d 4,
25-26 (1st Cir. 2005) (“Assessing liability againgt the City requirestwo basic dements fird, thet plaintiff’s
harm was caused by acondgtitutiona violation, and second, that the City be responsiblefor thet violation, an
element which has its own components.”). Asdiscussed above, shefailsto do so—adefault that isfatd to
her quest to hold the City of Rockland liable pursuant to section 1983 asaresult of the officers conduct.

Inany evert, even assuming arguendo that Cavi wasinjured asaresult of aconditutiond violation
committed by McLaughlin and/or Smith, she fallsshort of demonstrating that themunicipality should beheld
lidhle. Calvi concedes that, as of the time of her arrest, the Rockland PD had adopted an appropriate
policy for handcuffing disabled individuals. See Plaintiff’s S/J Opposition/Rockland a 13-14. However,
she seeks to hold the City of Rockland liable based on its dleged failure to train Smith adequately with
respect to that policy. Seeid. at 14.

Asthe Firg Circuit recently has observed:

The Supreme Court, concerned that municipd liability based on fault by the City might

collgpseinto defactorespondeat superior, hasset avery high bar for assessng municipd

lidbility under Monell [v. Department of Soc. Servs., 436 U.S. 658 (1978)]. The dleged

municipa action at issue must conditute a “policy or cusom” étributable to the City.

Further, the Supreme Court hasimposed two additiona requirements: 1) thet themunicipd

policy or custom actudly have caused the plaintiff’s injury, and 2) that the municipdity

possessed the requisite leve of fault, which is generaly labeled in these sorts of cases as

“ddiberateindifference.” Causation and deliberate indifference are separate requirements,

athough they are often intertwined in these cases.
Young, 404 F.3d at 26 (citations omitted). In the context of an alegation of fallureto train, “ddiberate

indifference will be found where the municipdity fails to provide adequate training notwithstanding an

omitted).
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obvious likelihood that inadequte training will result in the violation of condtitutiond rights” Whitfield v.
Meléndez-Rivera, 431 F.3d 1, 10 (1st Cir. 2005).

In this case, while Calvi adduces evidence that Smith had no formd training in the handcuffing of
disabled individuas, she presents no evidence that Rockland police officersin generd were inadequately
trained in handcuffing disabled suspects or that any such deficiencies were (or should have been) so
apparent asto render the City of Rockland ddliberately indifferent. What ismore, the Rockland Defendants
adduce evidence that training in arresting individuals with physicd disabilitiesis part of theMaine Crimina
Jugtice Academy’s basc law-enforcement program. See Rockland SMF ] 113; Plaintiff’s Opposing
SMF/Rockland § 113. The evidence, even taken in the light most favorable to Cavi as nonmovant, fals
short as amatter of law of establishing ether (i) agenerd deficiency intraining or (ii) adeficiency of sucha
nature that the City of Rockland could be said to have been ddiberately indifferert to the welfare of the
dtizenry infalling to correct it. See, e.g., S. Hilaire v. City of Laconia, 71 F.3d 20, 29 (1st Cir. 1995)
(“Bvidence of asgngleincident is usudly insufficient to establish a‘ custom or usage’”) (citation omitted);
Pahlev. Colebrookdale Twp., 227 F. Supp.2d 361, 369 (E.D. Pa 2002) (*Whileitisconceivablethat . .
.training and policies could bewiddy ignored, Plantiffs have offered no evidencethat Township officdsdid
0. Flantiffs only alegations concern the singleincident with Mr. Pahle. Plaintiffsfailed to show apaitern
of excessve force violations or inadequate training sufficient to establish municipd lighility.”).

To the extent that Calvi seeks to hold the City of Rockland liable as a matter of state law, the
Rockland Defendants interpose the shield of the M TCA, arguing that no exception toitsgrant of absolute
immunity obtains and that the city has not procured liability insurance that would act asawaiver of immunity.

See Rockland S'IMation at 19. Calvi offersno reoinder to thisargument, seemingly conceding the point.

See Rantiff’ s S/'J Opposition/Rockland at 13-17; seealso, e.g., Grenier v. Cyanamid Plastics, Inc., 70
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F.3d 667, 678 (1t Cir. 1995) (“If aparty failsto assert alega reason why summary judgment should not
be granted, that ground iswaived and cannot be considered or raised on gpped.”) (citations and interna
quotation marks omitted). In any event, the Rockland Defendants are correct on the merits.

Pursuant to the MTCA, “dl governmental entities’ are immune from suit on tort dlaims seeking
recovery of damages unless an exception codified at 14 M.R.S.A. 88 8104-A or 8116 pertains. See 14
M.R.S.A. 88 8103(1), 8104-A & 8116; Richardsv. Town of Eliot, 780 A.2d 281, 295 (Me. 2001).
Section 8104- A, which concerns (i) ownership, maintenance or use of vehicles, (i) congtruction, operation
or maintenance of publicbuildings, (iii) discharge of pollutantsand (iv) road construction, street cleaning or
repair, isinapposite.

Section 8116 “provides that, to the extent a municipdity has obtained insurance for tort clams
agand it, the municipdity is ligble to the limits of the insurance coverage.” Richards, 780 A.2d at 295.
“[T]he governmenta entity against whom aclaim is made bears the burden of establishing that it does not
have insurance coverage for that clam.” Danforth v. Gottardi, 667 A.2d 847, 848 (Me. 1995). Calvi
admitsthat the City of Rockland has no policy of ligbility insurance that providesindemnity to the city or its
police officersfor civil ligbility arisng out of the events of January 19, 2003. See Rockland SMF § 118;
Faintiff’s Opposng SMF/Rockland 1118. Thisis dispogitive of the section 8116 issue.

For the foregoing reasons, the Rockland Defendants are entitled to summary judgment with respect
to dl dams againg the City of Rockland (Count 11 of the Complaint).

[1l. Knox Defendants Motion
A. Factual Context
With respect to the motion for summary judgment of Knox County, Daniel Davey and Rebecca

Gracie (the “Knox Defendants’), the parties statements of materia facts, credited to the extent ether
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admitted or supported by record citations in accordance with Local Rule 56 and viewed in the light most
favorable to Calvi as nonmovant, reved the following relevant to this recommended decision:

On January 19, 2003 Smith arrested Calvi on a charge of crimind threatening with a dangerous
weapon. Defendants Knox County, Danid Davey and Rebecca Gracie' s Statement of Materid Factsin
Support of Motion for Summary Judgment (“Knox SMF’) (Docket No. 41) 1 1; Raintiff[] Morgan Cavi’s
Responseto Defendants Rebecca Gracie, Sheriff Daniel Davey and Knox County’ s Statement of Materia
Factswith Additional Statements of Materid Fact (“Plaintiff’ s Opposing SMF/Knox”) (Docket No. 46)
1. Smith drove Calvi to the Jal. Id. 2. On that date Gracie was the assi stant supervisor on duty &t the
Jal. Additiond Statementsof Materid Fact (“Plaintiff’ sAdditiond SMF/Knox™), commencing a page4 of
Paintiff’s Opposng SMF/Knox, 134; Defendants Knox County, Daniel Davey and Rebecca Graci€'s
Response to Paintiff’ s Statement of Additiond Facts (“Knox Reply SMF’) (Docket No. 51) §34. Her
duties included supervising Jail employees to make sure they followed the Jail’ s policies and procedures.
Id. 1 35.

When Calvi arrived at the Jail, Gracie conducted a pat- down search of her clothing beforeleading
her into the booking room. Knox SMF | 3; Plaintiff’ sOpposing SMF/Knox 3. Gracieplaced Calvi ina
holding cdll located in the booking area. 1d. 4. Gracietook Calvi’sbooking photograph and asked her
some questions from pre-printed Jail forms. 1d. §5. Gracie did not fingerprint Calvi. Id. 17.* That

function was performed by another officer. Knox SMIF {8; Calvi Dep. at 97.*° Calvi stated that the officer

“ Calvi qualifiesthis statement. See Plaintiff’s Opposing SMF/Knox { 7. Inasmuch as the essence of her qualification is
set forth elsewhere in this recitation of facts, | shall not repeat it here.

* Calvi purports to deny this statement, see Plaintiff’s Opposing SMF/Knox { 8; however, her assertions do not
controvert it.
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had her roll her fingers on both hands on severd different cards. Knox SMF {1 9; Plantiff’sOpposng
SMF/Knox 9.%

On January 19, 2003 Officer James Roberts wrote on Cavi’s fingerprint card, “fingerprints
incomplete due to deformed hands.” Plaintiff’s Additiond SMFKnox 1 31; Knox Reply SMF { 31.
Cavi’sfingerprint card reveals thet Roberts attempted to obtain at least two sets of complete fingerprints
from Cavi. Id. 32. Duringthetime Cavi was being fingerprinted shewas crying hysericdly. Pantiff's
Additionad SMF/Knox § 37; Cavi Dep. at 112-13.*" Roberts kept taking Calvi’s hand and pushing it
down hard. Plaintiff’s Additiona SMF/Knox 38; Calvi Dep. at 114.*® On January 19, 2003 Roberts
attempted to obtain Calvi’ sfingerprintson four separate occasons. Plaintiff’ sAdditiona SMF §39; Knox
Reply SMF 1 39. Graciewas present in the room with Calvi when Roberts attempted to fingerprint Calvi.
Id. 91 36. Calvi suffered aninjury to her wrist and finger asaresult of theincidentsthat occurred at the Jall,
which have caused her to suffer severe physcd limitations and extreme emotiond distress. Plaintiff’s
Additiona SVIF/Knox 1 41; Calvi Aff. 118-14.

Calvi doesnot know if she encountered Sheriff Davey while at the Jail on January 19, 2003. Knox

SMF 11, Paintiff's Opposng SMF/Knox 1 11. Davey had no contact with Calvi on January 19, 2003.

“ Calvi qualifies this statement. See Plaintiff’s Opposing SMF/Knox 9. Inasmuch as the essence of her qualificationis
set forth elsewhere in this recitation of facts, | shall not repeat it here.

*"| omit the balance of this statement, see Plaintiff’s Additional SMF/Knox {37, which is neither admitted nor supported
by the citation given.

“8] omit Calvi’ s assertions that Roberts did this “when [he] could not get a clear print of Morgan Calvi’s fingerprint” and
that he pushed her hand down “as hard as he could.” Plaintiff’s Additional SMF/Knox §38. | also omit Calvi’sassertion
that Roberts “knew that he could not obtain fingerprints from Ms. Calvi because she had a deformed hand.” Plaintiff’s
Additional SMF/Knox 140. With respect to all of these assertions, | sustain the Knox Defendants' objections that Calvi

does not establish how she knew what Roberts was thinking. See Knox Reply SMF 1 38, 40.

* The Knox Defendants’ objection to this statement on the ground that it is based on hearsay (Calvi’s own recitation of

physicians’ purported diagnoses that are nowhere of record), see Knox Reply SMF {141, isoverruled. Cavi’ ssaementis
based not only on physicians' diagnoses but also on her own personal observations and experience. SeeCavi Aff. |8
14. The Knox Defendants alternatively deny the statement on the grounds that it is false, unsubstantiated and

contradicted by ample additional evidence of record, including the treatment records of one of her doctors, see Knox
(continued on next page)
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Id. 112. Davey is not awvare of any incidents of officers failing to account for physical disgbilities of
incoming arrestees in the process of taking fingerprints. 1d. 1 13. Heis not aware of any incidents of
officers usng more force than is reasonably necessary in the process of taking fingerprints from incoming
arrestees. 1d. §14. The Jall policy with regard to booking and processing arrestees is reflected in Policy
C-111. 1d. 1116. Theimplementing proceduresfor fingerprinting are discussed in more detail in aBooking
Post Order dated October 1998 — adocument to which booking officerscan refer intheir daily work. 1d.9]
17.

For the period from January 1, 2003 through December 31, 2003, Knox County wasamember of
the Maine County Commissoners Association Self-Funded Risk Management Pool. 1d. 123. The
Member Coverage Certificateissued to Knox County for that time period describesthe coverage available
to Knox County under the Risk Management Pool. Id. 24. In pertinent part, the Member Coverage
Certificate in force for that period provides:

Coverage is limited to those areas for which governmenta immunity has been expresdy

waived by 14 M.R.SA. 8104-A, aslimited by 14 M.R.SA. 8104-B, and14 M.R.SA.

8111. Coverage amounts for causes of action seeking tort damages pursuant to the

provisons of the Maine Tort Claims Act are limited to those specified in 14 M.R.SA.

8105 and 8104-D. Liability coverage shdl not be deemed awaiver of any immunitiesor

limitation of damages available under the Maine Tort Clams Act, other Maine statutory

law, judicia precedent, or common law. This coverage limitation for causes of action

seeking tort damages pursuant to the provisons of theMaine Tort ClaimsAct shdl serveas

the written statement required pursuant to 14 M.R.SA. 8116.

Id. 125. Apart from the coverage afforded under the Risk Management Pool pursuant to Exhibit 1 to the

Affidavit of Jane Desaulniers, the County did not have any liability insurance coverage for the calendar year

2003. 1d. 1 26.

Reply SMF 141; however, | view the cognizable evidencein the light most favorable to Calvi as nonmovant.



On April 13, 1999 Gracie had pre-servicetraining in fingerprinting individua swho were brought to
the Jail for processng. Plaintiff’sAdditional SMF/Knox 27; Knox Reply SMF {127. Aspart of Greci€'s
pre-sarvicetraining, shereceived ingruction on how to ded with fingerprinting of individuaswho had some
kind of disability or deformity of the hand. Id. 28. As part of Graci€' s pre-sarvice training, she was
taught thet if anindividud had adisability that prevented afingerprint from being taken, shewas supposed to
write on thefingerprint card, in the spot where the print should be, the reason why the fingerprint could not
betaken. Id. 129. Aspart of Graci€'s pre-service traning, she was taught thet if you had written on the
form the reason that the print could not be taken, you were not supposed to attempt to take the fingerprint.
Id. 130. Gracie has not received any updated training in fingerprinting snce April 1999. Id. § 33.

B. Analysis

The Knox Defendants seek summary judgment asto dl clams againgt them on the bases that:

1. Neither Davey nor Gracie can behdld liable pursuant to section 1983 or the MCRA foruse
of excessve force againg Cavi inasmuch as neither was involved in fingerprinting her.  See Knox §J
Motionat 7-8, 17. In any event, both are entitled to quaified immunity. Seeid. at 8-10, 17.%°

2. Cavi’ sdlam againg Knox County failsinasmuch as she demongrates neither an underlying
conditutiond violation nor a county custom, policy or practice that was a moving force behind awy

conditutiond violation. Seeid. at 10-11.

* Asthe Knox Defendants observe, see Knox S/J Motion at 6, Calvi neglects to specify which constitutional or statutory
provisions underpin her section 1983 claim, see generally Complaint. | agree with the Knox Defendantsthat (i) Calvi's
complaint cannot (even generously) be read to state a cause of action pursuant to the ADA, see Knox SIMationa 5n.l,;
Complaint, and (ii) although the Supreme Court has not clarified which constitutional right isimplicated by alleged use of
force during the “legal twilight zone” between arrest and sentencing, it is unnecessary to resolve the issue inasmuch as
Calvi’sclaim fails even pursuant to the most plaintiff-friendly Fourth Amendment “objective reasonableness’ test, see
Knox S/JMotion at 6-7; Graham, 490 U.S. at 395 n.10, 396-97; Wilson v. Spain, 209 F.3d 713, 715 (8th Cir. 2000).
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3. Davey and Gracie are entitled to summary judgment with respect to any dtate-law tort
dams inasmuch as neither took actions that caused Calvi’sinjuries. Seeid. a 12. Inany event, both are
entitled to discretionary immunity pursuant to the MTCA. Seeid. at 12-14.

4, With respect to any state-law tort claims, Knox County is entitled to absolute immunity
pursuant to the MTCA. Seeid. at 14-17.

5. The Knox Defendantsare entitled to summary judgment with respect to dlamsfor punitive
damages pursuant to both federd and state law. Seeid. at 11-12, 17-18.

Cavi, in effect, concedes that Davey has no persond ligbility, see Plantiff Morgan Cavi's
Memorandum in Opposition to Knox County, Sheriff Danid Davey and Rebecca Graci€'s Motion for
Summary Judgment (“Plaintiff’s §J Opposition/Knox”) (Docket No. 45) a 6, entitling him to summary
judgment. | conclude that Gracie is entitled to judgment in her favor inasmuch as Cavi relies —
impermissbly — on anewly minted theory of ligbility to resst summary judgment asto her. Findly, | agree
with the Knox Defendants that Knox County isentitled to summary judgmentinasmuch as, for purposes of
Cavi’ sconditutiond claims, Cavi fallsto demonstrate the existence of acustom, policy or practicethat was
the moving force behind any condtitutiond violation, and for purposes of any date-law tort clams, the
MTCA confersabsoluteimmunity. | need not, and do not, reach the Knox Defendants separate arguments
regarding punitive damages.

a. Davey (Countsl, 111 and 1V)

Cavi concedesthat Davey “hasno liahility for hispersond actions],]” darifying that she continuesto
press daims againgt him only in his “officid capecity.” Seeid. A suit againg anindividud in his officid
cgpacity issmply asuit againg the individuad’ s employer — in this case, Knox County, which dready isa

named defendant. See, e.g., Will v. Michigan Dep't of Sate Police, 491 U.S. 58, 71 (1989)
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(“Obvioudy, saeofficidsliteraly are persons. But asuit againg astate officid in hisor her officid capacity
isnot asuit againg the officid but rether isasuit againg theofficid’ soffice”). Davey accordingly isentitled

to summary judgment with respect to al cdamsagaing him (Counts|, 111 and IV).
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b. Gracie(Countsl, I11 and V)

Cavi clarifiesthat she*“does not contend that Officer Graciedirectly participated inthewrongful use
of force”” Plaintiff’s S/J Opposition/Knox at 4. However, she seeksto hold Gracie ligble for her dleged
falure to intervene to stop Roberts from doing so. Seeid. Inrgoinder, the Knox Defendants protest that
this is a new theory, raised for the firgt time in opposition to summary judgment. See Defendants Knox
County, Daniel Davey and Rebecca Gracie's Reply Memorandum of Law in Support of Motion for
Summary Judgment (“Knox S/J Reply”) (Docket No. 50) at 2-3. Asthey observe, seeid., Cavi omitted
mention of any dleged falure to intervene not only in her complaint but dso in her response to an
interrogatory pointedly asking her to describe al facts on which sherdied to establish Graci€ sviolation of
her conditutiond rights, see generally Complaint; see also Plantiff Morgan Cavi’'s Answers to
Interrogatories of Defendant, Knox County, attached to Knox SJReply, 15 & attachment thereto. She
cannot rely on this newly minted theory to stave off summary judgment. See, e.g., Logiodice, 170 F.
Supp.2d at 30-31 n.12. Gracie accordingly is entitled to summary judgment asto al clams againg her
(Counts|, 111 and IV).

c. Knox County (Count I1)

In responseto the Knox Defendants’ bid for summary judgment asto Knox County, Calvi darifies
that she seeks to hold the county ligble on atheory of failure to adequately train and superviseits officers.
See Raintiff’'s §J Oppogtion/Knox a 7-8. She posits:

A reasonable jury could find, given Officer Graci€' s tesimony, that she had not received

any additiond training in fingerprinting disabled individuas Snce she had origindly been

hired in 1999, that no other training had occurred and that thefailure to refresh the Officers

on the fingerprint policy was inadequate training. A reasonable jury could aso conclude

that the training wasinadequate becauise not one, but two Officers, when confronted witha
Stuation which was governed by the palicy, failed to follow the policy.
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Id. at 8.

Even assuming arguendo that Roberts employed excessiveforcein fingerprinting Cavi on January
19, 2003, and Gracie, his supervisor, failed to intervene to stop it, | agree with the Knox Defendants that
Calvi laysaninsufficient predicateto establish municipd ligbility.>* Asnoted above, the bar for establishing
municipd ligbility is st high; aplaintiff must demondtrate (i) the existence of acustom, policy or usage, (ii)
deliberateindifferenceto citizens welfareand (jii) causation. See, e.g., Young, 404 F.3d at 26. “Evidence
of asngle incident is usudly insufficient to establish a ‘custom or usage’” . Hilaire, 71 F.3d at 29
(citation omitted).

The evidence, viewed in the light mogt favorable to Calvi, boils down to the following: (i) Knox
County had in place an appropriate policy on thefingerprinting of disabled persons, see Fantiff’ sAddtiond
SMF/Knox 11 28-30; Knox Reply SMF 111 28-30, (ii) Gracie and Roberts did not follow this policy on
January 19, 2003, see Plaintiff’ sAdditiond SMF/Knox 131-32, 36-38, and (iii) Graciewastrained with
respect to this policy in 1999 but received no subsequent refresher training on it, seeid. 11 27-30, 33;
Knox Reply SMF 1 27-30, 33. Calvi introduces no evidence tending to show that (i) there was a
widespread failure to train officerswith respect to the palicy, (ii) Robertslacked training, (iii) incidents had
occurred that put Knox County on notice, or should have put it on notice, of aneed for better or different
traning, (iv) the leve of training actudly provided to Gracie (or, for that matter, any other corrections
officer) wasdeficient, or (v) thelack of refresher training was causally related to the dleged use of excessve

force (for example, that as of January 19, 2003 Gracie had forgotten the contents of the paolicy). Thus,

°! Robertsis not adefendant in this case. Calvi statesthat Knox County represented that Roberts is serving on active
duty overseas (precluding suit against him pursuant to the Soldiers and Sailors Relief Act). See Plaintiff’'s S/J
Opposition/Knox at 4. The Knox Defendants assert that they do not believe the county ever made any such
representation. See Knox S/JReply at 2 n.1.
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Cavi presentsinsufficient evidence to establish that (i) Knox County had acustom or practice of insufficient
training with respect to fingerprinting of disabled persons, (ii) Knox County was deliberately indifferent to
the welfare of its dtizenry, or (iii) any default in training was causdly linked to the incident of which she
complains. Knox County (and Davey inhisofficid capacity) accordingly are entitled to summary judgment
with respect to claims asserted againgt them pursuant to section 1983 and the MCRA.

Cavi offers no response to the Knox Defendants argument regarding any state-law tort dlams
asserted againgt Knox County, seemingly conceding thet (i) shelodges no such clamsagaingt the county or
(i) the county is absolutely immune from suit with respect to such dams. See generally Plantiff's §/J
Opposition/Knox; see also, e.g., Grenier, 70 F.3d at 678. In any event, to the extent such clams are
pressed, | agree with the Knox Defendants that Knox County (and Davey in his officid capacity) are
immune from suit.

As noted above, pursuant to the MTCA, “dl governmentd entities” are immune from suit on tort
claims seeking recovery of damages unless an exception codified at 14 M.R.SA. 88 8104-A or 8116
pertains. See 14 M.R.S.A. 8§ 8103(1), 8104-A & 8116; Richards, 780 A.2d at 295. Section 8104-A,
which concerns (i) ownership, maintenance or use of vehicles, (ii) congtruction, operation or maintenance of
public buildings, (iii) discharge of pollutants and (iv) road construction, street cleaning or repair, is
ingpposite,

Section 8116 “provides that, to the extent a municipdity has obtained insurance for tort clams
agand it, the municipdity is liable to the limits of the insurance coverage” Richards, 780 A.2d at 295.
“[T]he governmenta entity against whom aclaim is made bears the burden of establishing that it does not

have insurance coverage for that clam.” Danforth, 667 A.2d at 848. The Knox Defendants produce



uncontroverted evidencethat, as of thereevant time, they had noinsurance coveragefor Calvi’ sclam. See
Knox SMF 1] 23-26; Plaintiff’'s Opposng SMIF/Knox ] 23- 26.

For these reasons Knox County (and Davey in his officid capacity) are entitled to summary
judgment with respect to dl dams againgt them (Count |1 of the Complaint).

V. Conclusion

For theforegoing reasons, | recommend that the motions of both the Rockland Defendantsand the

Knox Defendants for summary judgment asto dl dams against thembe GRANTED.
NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be

filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the didrict court and to appeal the district court’s order.

Dated this 31st day of March, 2006.
/s David M. Cohen
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United States Magistrate Judge
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