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REPORT AND RECOMMENDED DECISION?

This Supplementd Security Income (“SSI”) gpped rai sesthequestionwhether substantia evidence
supports the commissioner’s determination that the plaintiff, who suffers from cervica degenerdtive disc
disease, is cgpable of making an adjustment to work exigting in sgnificant numbersin the nationa economy.

| recommend that the decison of the commissioner be affirmed.

In accordance with the commissioner’s sequentia evauation process, 20 C.F.R. § 416.920;
Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1<t Cir. 1982), the adminisirative

law judge found, in rlevant part, that the plaintiff had cervical degenerative disc disease associated witha

! This action is properly brought under 42 U.S.C. 8 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted his administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Loca Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which he
seeks reversal of the commissioner’s decision and to complete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on March 2, 2006, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth at
oral argument their respective positions with citations to relevant statutes, regulations, case authority and page
references to the administrative record.



herniated intervertebral disc a the G6/C-7 leve of the spine as well as with left G7 nerve-root
impingement, causing left upper extremity radiculopathy, was tatus post arthroscopic repair of a smal,

complex right-knee menisca tear; had stable lumbar degenerative disc disease, and had asmal amount of

fluid in the subtaar joint and the Snustars on theright, Finding 2, Record at 24; thet at no timerdevant to
the decison had he suffered from any impairment that fully met the specific criteriaof any of thoselisedin
Appendix 1 to Subpart P, 20 C.F.R. 8§ 404 (the “Listings’) or had he suffered from any imparment or
combination of imparments that could be said to be medicdly equivadent in severity to any of the Ligings,

Hnding 3, id.; that he could lift and carry up to twenty pounds occasiondly and up to ten pounds on a
repetitive basis, could St or stand for up to Sx hours in an eght-hour period, needed to be ableto sit and
stand at will, needed to avoid wa king on uneven surfaces, could only occasiondly climb, balance, stoop or
crouch, could not crawl or kned, could not climb ladders, ropes or scaffolds, needed to avoid concentrated
exposure to hazards such as heights and moving machinery, had no limitations on his ability to push, pull,
operate foot controls or operate hand controls, was subject to no manipulative limitations, could perform
work activity within hisresidud functiond capacity (“RFC”) onafull-timebass, needed to avoid interaction
with the public, and could only occasondly interact with co-workers and supervisors, Finding 6,id.; that,
congdering his age (45 as of his dleged date of onset on September 1, 2002), education (high-school-

graduate equivaency diploma), work history and RFC, hewas capable of performing other jobsexigtingin

sgnificant numbersin the nationa economy, such aslinen grader, mall clerk, photograph finisher and tube
asembler inthedectronicsindustry, Findings4-5, 9, id. at 24-25, and that he therefore had not been under
adisability a any time through the date of decison, Finding 10, id. at 25. The Appedls Council declined to
review the decison, id. at 4-6, making it the find determination of the commissioner, 20 CFR. §

416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).



The standard of review of the commissioner’s decison is whether the determination made is
supported by substantial evidence. 42 U.S.C. 8§ 1383(c)(3); Manso-Pizarro v. Secretary of Health &
Human Servs., 76 F.3d 15, 16 (1st Cir. 1996). In other words, the determination must be supported by
such relevant evidence as a reasonable mind might accept as adequate to support the conclusion drawn.
Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health & Human Servs,
647 F.2d 218, 222 (1st Cir. 1981).

Theadminidrative law judge reached Step 5 of the sequentid process, at which stagethe burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. 8§ 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987); Gooder mote, 690
F.2d a 7. The record must contain positive evidence in support of the commissoner’ sfindings regarding
the plaintiff’s resdua work capacity to perform such other work. Rosado v. Secretary of Health &
Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Theplantiff assertsthat theadminigrativelaw judgeerredin (i) refusng to dlow for expert medica
tesimony to addressthe issue of Ligtings equivaence, (ii) finding the plaintiff unlimited in capacity to push,
pull or operate hand controls and subject to no manipuative limitations, (iii) sating thet the plaintiff’ sdaily
activities were conagtent with the RFC found by the adminigrative law judge, and (iv) rgecting the
plaintiff’ s testimony that his medications caused deepiness on the basis of lack of corroborating evidence.
See generally Itemized Statement of Specific Errors (¥ Statement of Errors’) (Docket No. 7). | find no
reversible error.

|. Discussion

A. FailureTo Call Medical Expert



At the plaintiff’ s hearing, his counsd stated that he might move, at the end of the proceeding, for a
supplementa hearing with amedica expert to provide his client the opportunity to prove that his condition
equaled Ligting 1.04. See Record at 33-34. Anticipating that counsel would do s, & the close of the
hearing the adminidrative law judge denied that request. Seeid. a 60. The plaintiff assertsthat thiswas
error inasmuch as (i) per Sociad Security Ruling 96-6p, amedica expert isrequired when “the symptoms,
sgns, and laboratory findings reported in the @se suggest that a judgment of equivaence may be
reasonable],]” and (ii) inthiscase ajudgment of equivaencewasreasonable. See Statement of Errorsat 1-
2. | am unpersuaded.

The ruling on which the plaintiff relies provides, in relevant part:

The dgnature of a State agency medica or psychologica consultant on an SSA-
831- U5 (Disahility Determination and Transmittal Form) or SSA-832-U5 or SSA-833-US
(Cesstion or Continuance of Disability or Blindness) ensures that consderation by a
physician (or psychologist) designated by the Commissioner hasbeen givento thequestion
of medicd equivaence at theinitia and recongderation levelsof adminidrativereview. . . .

When an adminigrative law judge or the Appedls Council findsthet an individud’s
impairment(s) is not equivaent in saverity to any ligting, the requirement to receive expert
opinion evidenceinto the record may be satisfied by any of the foregoing documentssigned
by a State agency medica or psychologica consultant. However, an adminidrative lav
judge and the Appeals Council must obtain an updated medicd opinion from a medica
expert in the following circumstances.

? When no additional medical evidenceisrecaived, but in the opinion of the
adminigrative law judge or the Appeas Council the symptoms, Sgns, and
laboratory findings reported in the case record suggest that ajudgment of
equivaence may be reasonable; or

? When additional medicd evidence is received that in the opinion of the
adminigrative law judge or the Appeals Council may change the State
agency medicd or psychologica consultant’ sfinding thet theimpairment(s)
isnot equivaent in severity to any impairment in the Listing of Impairments.



Socid Security Ruling 96-6p, reprinted in West’ s Social Security Reporting Service Rulings1983-1991
(Supp. 2004) (“SSR 96-6p"), at 131-32. Read in context, thislanguage provideslittle (if any) foothold for
court intervention. The Record containsa Disability Determination and Transmittal Formsigned by Iver C.
Nielson, M.D., see Record at 68, discharging the commissoner’s basic duty to obtain medica-expert
advice concerning the Listings question.? The adminigtrative law judge was reguired by SSR 96-6p to
obtain additiona consultation only if, in his opinion, ether of the two above-described circumstances
obtained. In hisopinion, neither did. That seemingly isthe end of the matter. See, e.g., U'Renv. Apfel,
No. 99-35604, 2000 WL 1770631, at *2 (9th Cir. Dec. 1, 2000) (noting that SSR 96-6p “ specifiesonly
two discretionary circumstances when an ALJ should obtain an updated opinion on equivaence from a
medica expert”; once adminidrative law judge concluded that newly submitted evidence was unpersuasive,
“hehad no obligation to call in another state medical expert toreview that evidence’) (emphasisinorigind);
Cordovi v. Barnhart, No. Civ.A. 04-3742, 2005 WL 3441222, at *3 (E.D. Pa. Dec. 14, 2005) (noting
that pursuant to SSR 96-6p, “[aln ALJ may, but is not required to[,] obtain expert opinions regarding
whether an impairment meets or equasalising.”).

In any event, even assuming arguendo that the adminigrative law judge s denid of the plaintiff’s
request isreviewable under asubstantial-evidence or abuse-of- discretion standard, it survivesscrutiny. To
meet Ligting 1.04 aclamant must demondrate, in relevant part, that he or she has adisorder of the spine
(including a herniated nucleus pulposus or degenerative disc disease) “resulting in compromise of anerve
root” with “[e]vidence of nerve root compression characterized by neuro-anatomic digtribution of pain,

limitation of motion of the spine, motor |oss (atrophy with associated muscle weakness or muscle weskness)

% The form signed by Dr. Nielson is technically an SSA -831-U3 rather than an SSA -831-U5, see Record at 68; however, it
(continued on next page)



accompanied by sensory or reflex loss and, if there isinvolvement of the lower back, postivestraight-leg
rasing tes (gtting and suping)[.]” Ligting 1.04(A).

Asthe plaintiff podts, see Statement of Errors at 1, the Record demongtrates that he has cervical
degenerative disc diseaseresulting inimpingement of anerveroot, see Record at 176. Thereisevidence of
pan, see, eg., id. at 169, 178, and sensory lossin the form of somenumbnessandtinglingin hisleftam,
paticularly the fingers of hisleft hand, see, e.g., id. at 169, 224, 231. However, the plantiff was
cong stently found to have afull range of motion of hisneck, without pain, until April 22, 2003, when hewas
noted to have a limited range of motion without popping, pain or hestation. Compare, e.g., id. a 168
(Oct. 9, 2002 note that neck had good range of motion and was nor+tender), 173 (Jan. 17, 2003 note that
neck had full range of motion without pain) withid. at 222 (Apr. 22, 2003 note that neck had limited range
of motion without popping, pain or hestation), 224 (June 30, 2003 note that range of motion of cervicd
ginewaslimited in distd third by pain). Thereisonly evidence of intermittent, mild weekness. See, e.qg.,
id. at 169 (Oct. 9, 2002 note finding “trace of weakness’ in left triceps), 170 (Mar. 10, 2003 note finding
no weakness, dthough plaintiff sated that severa days earlier hisleft am had beenweak), 173 (Jan. 17,
2003 note finding no weakness), 221 (Apr. 22, 2003 note denying weakness), 225 (June 30, 2003 note
finding no deficits in upper-extremity muscle strength). In one of the most recent medica notes of record,
the plaintiff was noted to be“ actudly doing pretty well for somebody with adisk herniation such ashehas”

Id. at 233 (May 8, 2003 note).
While reasonable people could disagree, the adminidrative law judge supportably could have

concluded that “the symptoms, gns, and laboratory findings reported in the case record” did not “suggest

appears to serve the purpose described in SSR 96-6p.



that ajudgment of equivaence may be reasonable.” SSR 96-6p at 132. He accordingly had no duty to
convene asupplementa hearing to take testimony from amedical expert on the matter.?
B. Challengeto Portions of RFC Finding

Theplantiff next decriesthefalure of theadminigrativelaw judgeto find any limitsin hiscgpedty to
push, pull or operate hand controls or his ability to manipulate objects. See Statement of Errorsat 2. He
podits that this concluson is againg the weight of the evidence, in particular the progress notes of his
primary-care provider, J. Scott Patch, M.D., and an MRI of September 2002 reveding the existence of
cervica degenerdative disc disease, a herniated disc, nerve-root impingement and |eft- upper-extremity
radiculopathy. Seeid.; seealso Record at 170-83 (notesof Dr. Patch covering period fromOct. 5, 2001
through Mar. 10, 2003), 176 (MRI report dated Sept. 16, 2002), 221-22 (note of Dr. Patch dated Apr.

22,2003). Insoarguing, the plaintiff overlooksthefact that the Record containstwo RFC assessments by

® At oral argument, counsel for the plaintiff cited, for thefirst time, three authoritiesin support of hisclient’s position on
this point: Diehl v. Barnhart, 357 F. Supp.2d 804 (E.D. Pa. 2005), Maniaci v. Apfel, 27 F. Supp.2d 554 (E.D. Pa. 1998), and
Honeysucker v. Bowen, 649 F. Supp. 1155 (N.D. I1I. 1986). As| emphasized to counsel at oral argument, Social Security
plaintiffs must set forth the authorities on which they intend to rely in their statements of errors; otherwise, neither the
court nor counsel for the commissioner can prepare adequately for oral argument. 1n any event, the three cases belatedly
cited are neither controlling nor persuasive authority for the proposition that remand isrequired here. The Diehl and
Maniaci decisions are problematic in that, in those cases, the court seemingly concluded based on its own de novo
review that the plaintiff’s evidence fairly raised a question of meeting and/or equaling aListing. SeeDiehl,357F Supp.2d
at 817 (“While the evidence of record could be viewed as supporting the ALJ s determination that Plaintiff’simpairments
do not meet the criteriafor Listing 12.04, the Court finds that there is equally probative evidence in the record supporting
the opposite conclusion.”); Maniaci, 27 F. Supp.2d at 558 (“The evidence of [the plaintiff's] orthopedic condition
presented at the hearing does not support a determination that his condition matches Listing 1.05(C), but the Court
concludesthat it fairly raises the question of whether plaintiff’simpairment is equivalent to Listing 1.05[C][.]”) (citation
and internal punctuation omitted). Inany event, the plaintiffsin Diehl and Maniaci presented amuch closer case than
does the plaintiff here. InDiehl, the plaintiff presented evidence arguably demonstrating that he met Listings 12.04 and
12.05(C). SeeDiehl, 357 F. Supp.2d at 817-20. InManiaci, although the administrative law judge had concluded that the
plaintiff did not demonstrate “ significant loss of motion in the spine” asrequired by Listing 1.05(C), see Maniaci, 27F.
Supp.2d at 556, the plaintiff had presented evidence, inter alia, that he had been found to have afifty percent loss of
range of motion in hislower back and a twenty-five percent loss of range of motion in hisupper back, seeid. & 558. In
Honeysucker, which predates adoption of SSR 96-6p, the plaintiff aso made out amuch more compelling case that her
condition equaled a Listing than has the plaintiff here. A woman of the plaintiff’sheight met aListing for obesity if she
weighed 242 pounds and had persistent hypertension. See Honeysucker, 649 F. Supp. at 1157. The plaintiff had
persistent hypertension and weighed 239 pounds. Seeid. at 1157-58. The court concluded that, in the circumstances, the
administrative law judge could not supportably have determined that three pounds made a crucial difference (and the
(continued on next page)



non-examining Disability Determination Services (“DDS”) consultants, both of whom had access to the
September 2002 MRI report and most of Dr. Patch’s notes. See Record at 146-53 (RFC assessment
dated Jan. 31, 2003 by Lawrence Johnson, M.D.), 154-61 (RFC assessment dated June 2, 2003 by Dr.
Nielson). Both Drs. Johnson and Nielson found the plaintiff unlimited in ability to push, pull and operate
hand controls. Seeid. a 147, 155. Dr. Johnson found that the plaintiff had one manipulative limitation
(inability to do overhead work bilaterdly), see id. a 149, while Dr. Niedlson found no manipulative
limitations, seeid. at 157.

TheFirg Circuit hasmade clear that, in ppropriate circumstances, the opinion of anon-examining
consultant can condtitute “substantial evidence” in support of an administrative law judge sfinding. See,
e.g., Rosev. Shalala, 34 F.3d 13, 18 (1<t Cir. 1994) (“[ T]he amount of weight that can properly begiven
the conclusions of non-tegtifying, non-examining physicians will vary with the circumgances, including the
nature of the illness and the information provided the expert. 1n some cases, written reports submitted by
non-testifying, non-examining phys cians cannot d one conditute subgtantia evidence, dthoughthisisnot an
ironclad rule.”) (citations and internd quotation marks omitted).

Dr. Nidlson's notessuggest acareful review of theavailablemedica evidence. See Record at 155-
56. From all that appears, only one progress note cited by the plaintiff wasunavailablefor Dr. Nielson's
review — a progress note by Dr. Patch dated April 22, 2003. Seeid. at 221-22. Thisnotewas essentialy
cumulative of other notes available for Dr. Nidson'sreview. The plaintiff denied weekness or sgnificant
changein pain and continued to have numbnessin hisleft forefinger. Seeid. at 221. One observation was

new: The plaintiff wasnoted, on physical examination, to have alimited range of motion of hisneck. Seeid.

plaintiff thusdid not “equal” the Listing) without expert medical advice on the question. Seeid. at 1159.



at 222. However, thiswas noted to be without popping, pain or hestation. Seeid. Overdl, the picture
presented by the April 22, 2003 noteis consistent with that presented in previous notes. Theadminigtrative
law judge thus supportably reied on the Nielson RFC assessment as subgtantia evidence of the plaintiff’s
RFC.

The plaintiff argues, in addition, that the adminidrative law judge’'s REC determination was
incong gent with hisown findings of nerve-root impingement and radiculopathy. See Statement of Errorsat
2. However, adiagnosisof radiculopathy doesnat, initsdf, convey information regarding resultant levelsof
symptomatology. See, e.g., Stedman’ sMedical Dictionary 1503 (27th ed. 2000) (defining radiculopethy as
“[d]isorder of the spina nerveroots’).

The bottom line: While reasonable people could disagree about the degree of impact of the
plantiff’s neck impairment on his RFC, as indeed did Drs. Johnson and Nielson, substantid evidence
supports the RFC findings the administrative law judge made. There thusis no basisto disturb them.

C. Inconsistency Between Daily Activitiesand RFC

The plaintiff next complains that the adminigtrative law judge erroneoudy determined that hisRFC
finding for the plaintiff was consstent with the plantiff’ sectivitiesof dally living. See Statement of Errorsat
2-3. Theadminigrativelaw judgefound,inter alia, that the plaintiff could perform work activity within his
RFC on afull-time basis. See Finding 6, Record at 24. He daborated in his decison: “His activities of
daly living are certainly consstent with the resdud functiond capacity | find him to possess Thus he
sweeps, mops the floor and folds laundry. With help from his son he can do cleaning, shopping, and
cooking. He pays hills, takes care of his own persond hygiene, uses a computer, watches televison,

checks hismail, and does other normd activities of daily living.” Id. at 23.



The plantiff asserts “Nowhere in tesimony or in medicd evidence is there support for the
proposition that [hig daly activities gpproximate the requirements of full-time work on a regular and
continuous basis as defined in SSR %6-8p.” Statement of Errors a 3. Nonetheless, as counsd for the
commissoner observed at ord argument, the adminigtrative law judge did not rely solely on the plaintiff's
activities of daily living but, rather, used them as a“building block,” dong with other evidence (such asthe
medica evidence discussed above), in crafting hisultimate RFC determination. Thus, as counsel made clear
at ord argument, the commissioner does not contend that the plaintiff was capable of full-timework because
he could work at his computer for short intervas, take care of hisown persond hygiene, and sweep, mop
and grocery-shop, but rather assertsthat these activities suggest that the plaintiff’ simparmentswere not as
limiting as he dams (for example, that these undertakings were cons sent with aseemingly unlimited ability
to push, pull and manipulate objects), and that thisin turn buttresses the ultimate RFC finding.

These are reasonable conclusions, which find support in the Record. Inawritten report, the plarnff
indicated that he prepared three meals a day, went grocery shopping twice a month (for which he did not
require assistance), pad hills by himsdf, watched tdevison every day for five hours with no difficulty
concentrating or understanding the programs, and read for an hour aday with no difficulty concentrating or
remembering what he had read. See Record at 129-30. At hearing, hetedtified that he could only do such
things as usng his computer, sweeping, vacuuming, mopping and folding the laundry for ten or fifteen
minutes at atime because of pain, and that histeenage son had taken over more activitiesfromhim. Seeid.
at 45-46. However, in response to the question, “What do you do dl day?’ hetestified: “Wadll, | watch a
lot of TV. You know, | putt around. | check the mail and, you know — housekeeping keeps me pretty
busy.” Id. at 47. The adminigtrative law judge reasonably could have concluded that these activities

buttressed a finding, based on the evidence as awhole, that the plaintiff was capable of performing work

10



activitieson aregular and continuing basis, defined as 8 hours aday, for 5 days aweek, or an equivaent
work schedule” Socid Security Ruling 96-8p, reprinted in West’s Social Security Reporting Service
Rulings 1983-1991 (Supp. 2004) (“SSR 96-8p”), at 144 (footnote omitted).
D. Side Effects of Medication

Citing Socid Security Ruling 96-7p, the plantiff finaly contends that the adminigtrative law judge
erred in gpparently rgjecting histestimony that his medications caused deepinesssoldy on the basis of lack
of objective medicd evidence. See Statement of Errorsat 3-4. Ruling 96-7p provides, in rlevant part:

[A]llegations concerning theintensity and persistence of pain or other symptomsmay not be

disregarded solely because they are not substantiated by objective medica evidence. A

report of negetive findings from the gpplication of medicadly acceptable clinicd and

laboratory diagnostic techniques is one of the many factors that appropriately are to be

consdered in the overall assessment of credibility. However, the absence of objective

medica evidence supporting an individud’ s statements about the intensity and persistence

of pain or other symptomsisonly onefactor that the adjudicator must consider inassessng

an individud’s credibility and must be considered in the context of dl the evidence.
Socid Security Ruling 96-7p, reprinted in West’ s Social Security Reporting Service Rulings1983-1991
(Supp. 2004) (“SSR 96-7p"), at 139. While the administrative law judge, in specificdly discussing the
claimed side effect of deepiness, focused on lack of corroborating medica evidence, he consdered other
factors, such asthe plaintiff’ s activities of daily living and his poor work history, in assessng hiscredibility
overdl. See Record at 23. | discern no reversble error in this gpproach. See, e.g., Frustaglia v.
Secretary of Health & Human Servs., 829 F.2d 192, 195 (1<t Cir. 1987) (“ Thecredibility determination
by the ALJ, who observed the claimant, eva uated his demeanor, and considered how that testimony fitin
with the rest of the evidence, is entitled to deference, especialy when supported by specific findings.”).

Il1. Conclusion

For the foregoing reasons, | recommend that the commissioner’ s decison be AFFIRMED.

11



NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novoreviewby
thedistrict court and to appeal the district court’s order.

Dated this 6th day of March, 2006.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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