UNITED STATES DISTRICT COURT
DISTRICT OF MAINE
SOPHIA ADAMS, o/blo [J] [A],
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JO ANNE B. BARNHART,

)
)
)
)
V. ) Docket No. 05-134-B-W
)
)
Commissioner of Social Security, )

)

)

Defendant

REPORT AND RECOMMENDED DECISION*

This Supplemental Security Income (“SSI”) apped involves an gpplication for disability benefits
submitted by the plaintiff on behaf of her minor son. The commissoner denied benefits. The plaintiff
contends that the adminigirative law judge erred in finding that her son’s impairments of attention deficit
hyperactivity disorder (* ADHD”), anxiety and an “off mood condition” do not meet or equa thedementsof
any of three impairments included in Appendix 1 to Subpart P. 20 C.F.R. Part 404 (the“Ligtings’). She
a so contends that the adminigtrative law judge was required to consult amedical expert but did not do so,

interpreting raw medical data on his own in violation of the standard established by Manso-Pizarro v.

! This action is properly brought under 42 U.S.C. § 1383(c)(3). The commissioner has admitted that the plaintiff has
exhausted her administrative remedies. The caseis presented as arequest for judicial review by this court pursuant to
Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon which she
seeks reversal of the commissioner’ s decision and to comp lete and file afact sheet available at the Clerk’ s Office. Oral

argument was held before me on March 2, 2006, pursuant to Local Rule 16.3(a)(2)(C) requiring the parties to set forth at
oral argument their respective positions with citations to relevant satutes, regulations, case authority and page
references to the administrative record.



Secretary of Health & Human Servs., 76 F.3d 15, 18 (1st Cir. 1996). | recommend that the court affirm
the commissioner’ s decison.

The sequentiad evauation process usudly followed by the commissioner in making disability
determinations, see 20 C.F.R. § 416.920; Goodermote v. Secretary of Health & Human Servs., 690
F.2d 5,6 (1st Cir. 1982), is somewhat modified when the clamant is a child, 20 C.F.R. § 416.924. In
accordance with that section, the adminigirative law judge determined that the claimant, who wasten years
old at the time of the decison, had ADHA, anxiety and an “off mood” condition, imparments that were
severe but which did not meet of equd the criteriaof any impairment included inthe Ligtings, Findings3-4,
Record a 24; that none of the impairments was functiondly equivalent to any included in the Listings,
Finding 5, id.; and that he accordingly had not been under a disability at any time from the alleged onset
date through the date of the decision, Finding 7,id. The Appeas Council declined to review thedecision,
id. at 4-6, making it the fina determination of the commissoner, 20 C.F.R. § 416.1481; Dupuis V.
Secretary of Health & Human Servs, 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decison is whether the determination made is
supported by substantia evidence. 42 U.S.C. § 1383(c)(3); Manso-Pizarro, 76 F.3d at 16. In other
words, the determination must be supported by such relevant evidence as areasonable mind might accept
as adequate to support the concluson drawn. Richardson v. Perales, 402 U.S. 389, 401 (1971);
Rodriguez v. Secretary of Health & Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

Discussion

When a dam for bendfits is made on behdf of a child, the commissoner must first determine

whether the dleged impairment issevere. 20 C.F.R. 8§ 416.924(a), (¢). If the impairment isfound to be

severe, aswasthe case here, the question becomeswhether theimpairment isonethat islisted in Appendix



1, or that “medicdly equds, or functiondly equalsthelistings” 20 C.F.R. § 416.924(a). If theimparment,
or combination of impairments, does not meet or equd thisstandard, thechild isnot disabled. 20C.F.R. §
416.924(d)(2). An imparment or combinations of impairments is medicaly equa in severity to alisted
impairment whenthemedica findingsare a least equd in severity and duration to the listed findings; medicd
equivalence must be based on medical findings. 20 C.F.R. §416.926(a) & (b). Medica evidenceincludes
symptoms, sgnsand |aboratory findings, including psychologica or developmentd test findings. Appendix
1, §112.00(B). An imparment or combination of impairments is functiondly equivdent to a listed
imparment whenit resultsin marked limitationsin two domainsof functioning or an extremelimitationin one
domain, based on all of theevidenceintherecord. 20 C.F.R. §416.926a(a) & (b). A “marked” limitation
occurs when an impairment or combination of impairments interferes serioudy with the clamant’ s ability
independently to initiate, sustain or complete activities. 20 C.F.R. § 416.926a(€)(2). An “extreme’
limitation exists when an impairment or combination of impairments interferes very serioudy with the
clameant' sability independently toinitiate, sustain or complete activities. 20 C.F.R. §416.926a(e)(3). No
sngle piece of informetion taken in isolation can establish whether aparticular limitationismarked or severe.
20 C.F.R. § 416.926a(d)(4).

In this case, the plaintiff contends that the administrative law judge sfallureto discuss any of three
gpecific Lidings makes his opinion “insufficient to dlow for meaningful review,” necessitating remand.
Itemized Statement of Errors, etc. (“Itemized Statement”) (Docket No. 6) a 3. She identifies Lidings

112.06, 112.11 and 112.04 asthe Listings that should have been addressed.” Id. Her statement of errors

2 At the hearing, counsel for the plaintiff stated that an anxiety disorder and ADHD were the claimant’ simpairments, as
well as“ahistory of migraine headaches” and an “overlay of depression.” Record at 340, 344. Thethreelistingscited by
the plaintiff in her itemized statement have nothing to do with headaches. The plaintiff haswaived any claim based on
that asserted impairment.



does not suggest how the evidence meetsthe requirements of any of these Listings; it only contendsthat the
adminidrative law judge s andysisistoo conclusory, citing Brindis v. Barnhart, 315 F.3d 783 (7th Cir.
2003). Id. Inthat case, the Seventh Circuit held that “[t]he omission of any discussion of [the clamant’ g
impairmentsin conjunctionwith thelisingsfrustrates any attempt at judicia review, especidly inacasesuch
as this where a dam is made under three different lisings” Brindig, 315 F.3d at 786. However, the
mere omission of references to specific Ligtings, without more, cannot require remand. To hold otherwise
would be to exalt form over substance. Neither Small v. Califano, 565 F.2d 797 (1st Cir. 1977), nor
Miranda v. Secretary of Health, Educ. & Welfare, 514 F.2d 996 (1t Cir. 1975), the only other

authority cited by the plaintiff, supports the sweeping principle which she advocates. Both smply require
the adminigrative law judge to make specific factud findings about impairments rather than relying on

conclusory statements. Small, 565 F.2d at 801; Miranda, 514 F.2d at 999.

In this case, the adminidrative law judge s opinion is not limited to conclusory datements. He
provided analysis and reasons for his conclusions with repect to functiona equivalence; he evauated the
evidence in terms of the requirements of 20 C.F.R. § 416.926a Record at 21-23. That regulation deds
with theandysisof functiond equivalenceof aListing. Theplaintiff contendsthat the damant’ simpairments
medicaly equd thecited Listings. Itemized Statement at 2-4. Theadminigtrativelaw judge s discussion of
meseting or medicaly equaing alLigingisfar lessextensve. After reviewing the evidence, theadminidrative
law judge s entire andlysis of this prong of the evauation procedure for children’s clamsis as follows:

It isdetermined that [J.] [A.] isasmart, well behaved and relaxed child
whal[] is doing OK in school and whq[] is functioning wel with his current
medications. He relies congtantly on his mother at home, it he is more
independent at schooal.

The evidence and tesimony a the hearing do[] not make any

determination that the child's impairment(s) meet or medicaly equa any of the
ligings. Moreover, thereis no evidence provided by any treating or examining



physiciantoindicatethat the child simpairment(s) meet or medicaly equa any of
theligings.

Record at 20. This statement is inadequate as an andyss of the question whether the clamant’s
impairments meet or medicdly equa aLiding. However, it is the burden of the plaintiff chalenging the
commissioner’s decision to identify evidence in the record that, if properly considered, could support a
concluson that the daimant’s impairments do meet or medicadly equa agiven Ligting.

At ord argument, counsd for the plaintiff conceded that Listing 112.04, mood disorders, was not
met on the evidence before the adminigtrative law judge. Ligting 112.06, anxiety disorders, (A) requires
medically documented findings of a least one of the following: (i) excessive anxiety manifested when the
child is separated, or separation is treatened, from a parent or parent surrogate, (ii) excessve and
persstent avoidance of strangers, (iii) persstent unrealistic or excessive anxiety and worry accompanied by
motor tension, autonomic hyperactivity, or vigilance and scanning; (iv) apersistent irrationd fear of agpedific
object, activity or situation, (V) recurrent severe panic attacks; (vi) recurrent obsessions or compulsions
which are a source of marked distress; or (vii) recurrent and intrusive recollections of a traumatic
experience; and (B) mugt indicate that the foregoing results in at least two of the following: marked
imparment in age- gppropriate cognitive/communi cation function, documented by medicd findings, marked
imparment in age-gppropriate socia functioning, documented by history and medica findings, marked
imparment in age-gppropriate persond functioning, documented by history and medica findings, and
marked difficulties in maintaining concentration, persstence or pace. Ligting 112.06 (incorporating by
reference the (B) criteriafrom Ligting 112.04).

Ligting 112.11, ADHD, requires medicaly documented findingsof dl of thefollowing: (i) marked

inatention, (if) marked impulsveness, and (iii) marked hyperactivity, and satisfaction of the B criteriaas



gpecified in Ligting 112.04. The plaintiff has not identified in her statement of errorsthe necessary medica
evidencein the record for each of the criteriafor any of the three Listings on which sherelies® My review
of the record has not located the necessary evidence. In the absence of such evidence, the administrative
law judge sfallureto provide an adequate andlys's, see 20 C.F.R. 8§ 416.926, cannot provide groundsfor
remand. See Maggard v. Apfel, 167 F.3d 376, 380 (7th Cir. 1999) (claimant bears burden of proving
condition meets or equaslisted impairment); Lowery v. Commissioner, 55 Fed.Appx. 333, 341 (6th Cir.
2003) (samefor claim for childhood benefits; * even though the ALJ sposition lacked substantia evidence,
the burden of proof remains with [the claimant’ s| mother to provethat her daughter suffersfrom amarked
limitation”).

With respect to functiond equivaence, the administrative law judge did abetter job. Tofindthat a
child’ simparmentsare the functiond equivaent of aLigting, the regulationsrequirethet theimparment have
resulted in “marked” limitationsin two domains or an “extreme’ limitation in one domain, of the Six listed
domains. 20 C.F.R. 8 416.926a(a) & (b)(1). Here, the adminidrative law judge found that the claimant
suffered from limitationsin each of the domainsthat werelessthan marked, and stated hisreasonsfor each
such finding. Record a 21-23. This andyss cannot fairly be characterized as conclusory or “only a
summary assartion.” Itemized Statement a 4.* Counsdl for theplaintiff at oral argument disavowed rdliance
on any chalengeto the adminigrative law judge s consderation of functiona equivaence, so no individud

condderation of the analys's of each of the domainsis necessary here.

% When asked at oral argument to do so, counsel for the plaintiff referred only to pages 295-327 of the Record, again
without specifying any particular medical evidence or tying it to any particular element of any particular Listing.

* At oral argument, counsel for the plaintiff asserted that there was evidence of marked limitations in the domains of
personal hygiene and social functioning, but cited only school records in support of this assertion. The Childhood
Disability Evaluation Forms completed by two state-agency psychologists found no limitations, Record at 214, 216, or
lessthan marked limitations, id. at 276, 278, in these domains in reviews dated after the school records cited by counsel
(continued on next page)



Asan dternative ground for remand, the plaintiff contendsthat the adminigirativelaw judge wrongly
interpreted raw medical datain reaching hisconclusons. 1d. a 4-5. Shedoesnot identify theraw medica
data that she dleges was interpreted by the administrative law judge. When asked at ord argument to
identify such data, counsd for the plaintiff responded merely that “dl of the competing psychiatric evidence”’
was raw medica evidence, aposition so generadized asto be of little or no assstance to areviewing court.
The plaintiff contends thet the adminigrative law judge “ minimizes the severity and the complexity of her
son's mental hedlth problems” id. at 5, but doing so does not necessarily involve interpretation of raw
medical data. Inthe caselaw cited by the plaintiff, the First Circuit in Manso-Pizarro held that themedical
evidence did not gppear “to be so mild as to make it obvious to alayperson that the clamant’ s ability to
perform her particular past work . . . was unaffected” and the commissioner agreed that the record showed
“sarious conditions,” Manso-Pizarro, 76 F.3d at 19, so that consderation by a medical expert was
necessary; in Gordilsv. Secretary of Health & Human Servs,, 921 F.2d 327 (1<t Cir. 1990), the First
Circuit held that an adminidrative law judge may “render] . . . common-sensejudgments about functiond
capacity based on medica findings, as long as [he] does not overstep the bounds of a lay person’s
competence and render a medicd judgment,” id. at 329; and, in both Justason v. Barnhart, 2005 WL
3263934 (D. Me. Nov. 30, 2005) at *3, and Moorev. Barnhart, 2005 WL 1231497 (D. Me. May 24,
2005) at *2, | recommended that a decison of an adminigtrative law judge rejecting uncontradicted
medica evidence on acomplicated issue be overturned on thisbasis. However, in each of those cases, the
“raw medical evidence’ was pecified and the complexity of the impairment at issue was apparent. Here,

the plaintiff merely assertsin conclusory fashion thet the daimant’s menta hedlth problemswere complex,

for the plaintiff at oral argument, id. at 173, 213, 275. The administrative law judge was entitled to rely on the medical
(continued on next page)



without indicating any uncontradicted medica evidence that is incongstent with the adminidrative law
judge's conclusons or any of the adminidrative law judge' s conclusions that could only congtitute the
rendering of amedica judgment. None are apparent to mein my reading of the adminidrative law judge' s
opinion.

Conclusion

For the foregoing reasons, | recommended that the commissoner’s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’sorder.

Dated this 6th day of March, 2005.

/s David M. Cohen

David M. Cohen
United States Magistrate Judge
Plaintiff
SOPHIA ADAMS represented by RICHARD M. GOLDMAN
on behalf of VANDERMEULEN, GOLDMAN &
JOSEPH ADAMS ALLEN PA.
37 GREEN STREET
PO BOX 806

evidence provided by the state-agency psychol ogists.
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