UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

BROWN PONTIAC-OLDS, INC.,

d/b/a BROWN PONTIAC BUICK

OLDSMOBILE SUZUKI,
Plaintiff

V. Docket No. 05-204-P-H

GENERAL MOTORS CORPORATION,

Defendant
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RECOMMENDED DECISION ON MOTION TO COMPEL ARBITRATION

The defendant moves to compd arbitration of the clams asserted by the plaintiff in this action
pursuant to the terms of an Agreement and Business Plan and incorporated Acquisition and Release
Agreement. Defendant General Motor’ sMotionto Compel Arbitration (Docket No. 11) at 1. Theplaintiff
contends that the dispute is governed by dedler franchise contracts, which by virtue of 15 U.S.C. § 1226
may not be subject to arbitration in the absence of the agreement of dl parties. Plaintiff’ sMemorandumin
Opposition to Generd Motors Motion to Compel Arbitration (“Opposition”) (Docket No. 13) at 1. |
recommend that the court grant the motion.

I. Factual Background
The complaint indudes the following reevant factud dlegetions.
The plaintiff purchased an Oldsmobile and Pontiac dedership twenty years ago. Complaint

(Docket No. 1) 5. By letter dated December 12, 2000 the defendant notified Brown of its intent to



terminate al Oldsmobile franchisesin the United States. 1d. 7. Althoughfor severa yearsthe defendant
had planned to phase out the Oldsmobile franchises, it failed to advise the plaintiff of this plan or decison
until the December 2000 letter. Id. 8. Asof December 12, 2000 the plaintiff was operating under a
contract with the defendant (the “ Oldsmobile Sdes and Service Agreement”) which it had entered into as
of November 1, 2000 and which was to expire on October 31, 2005. Id. 9. In discontinuing the
Oldsmoabile line, the defendant violated this agreement and Maine law. 1d. {1 10-11.

The plaintiff entered into negotiations with the defendant regarding its purchase of the local Buick
franchise. 1d.  12. The defendant’s market area manager for the plantiff told the plantiff that the
acquistion of a Buick dedership would give the plaintiff the opportunity to retain its former Oldsmobile
cients. 1d. 15. The plaintiff inquired whether the defendant had any plansto eiminate the Buick franchise
and was assured by representatives of the defendant that it did not contemplate, intend or plan the
discontinuation of the Buick line or Buick franchises. Id. 1 16. Brown relied upon these and other
statements by the defendant in deciding to accept the defendant’ s proposa that it acquire the loca Buick
dedership. Id. §17. Theplantiff entered into an Agreement and Business Plan (Exh. 1to Memorandumin
Support of Defendant Genera Motors Corporation’s Motion to Compe Arbitration (“Motion”) (Docket
No. 12)) with the defendant to acquire the locad Buick deder. 1d. As aresult, the plaintiff made a
subgtantia invesment. 1d. {1 18. The Agreement and Business Plan provided that in lieu of trangtion
assgtance and any future logt profits resulting from the loss of the Oldsmobile franchise, the plaintiff would
accept an “inducement payment” of $150,500 from the defendant to be used to acquire assets of Clair
Buick, the loca Buick deder, cancd the Oldsmobile Sdes and Service Agreement and release the

defendant from any and dl damsor ligbilities arisng out of or connected with the Oldsmobile agreement.



Id. The plaintiff spent an additiond $165,000 to prepare its dedership for the addition of the Buick
franchise. 1d. 9 19.

The plantiff entered into a Buick Sales and Service Agreement as of October 3, 2001; the
agreement expired on October 31, 2005. Id. 120. It entered into aPontiac Salesand Service Agreement
as of November 1, 2000; that agreement also expired on October 31, 2005. Id. TheBuick agreement,
which was written by the defendant, specifiesthat it will be construed under Michigan law as a persond
servicescontract. 1d. 21. On March 24, 2005 the vice-president of Genera Motors North Americasent
an emall to dl Generd Motors deders which stated, in part, that the defendant was not discussing the
elimination of any of its brands and was investing more heavily than ever in new production and marketing
programs. 1d. 128. Following this e-mail the defendant began to inform dedlersthat it planned to reduce
the number and variety of modd sthat it manufactured for the Buick and Pontiac lines. 1d. 129. Itinformed
Buick and Pontiac deders that it was effectively going to combinethe Buick, Pontiac and GM C franchises
intoone. Id. The defendant stated publicly than any deder with aBuick, Pontiac or GMC franchisewould
need to acquirethe franchiseswhichit did not dready have or sdll itsfranchises so that there would be only
one deder housing dl of these franchisesin a given market. 1d.  30.

The plaintiff immediately approached theloca GMC deder in an attempt to discuss acquiring the
loca GMC franchise or sdlling its Pontiac and Buick franchises. 1d. 34. Thelocal GMC dedler declined
both options. 1d. The plaintiff then requested that the defendant grant it an appointment as a GMC
franchise. 1d. § 35. The defendant denied this request. 1d. The defendant’s changes to the Buick and
Pontiac lines violates the Sales and Service Agreement, upon which the plaintiff reasonably relied. 1d. {1
36-37. Thedefendant had decided long before the plaintiff’ sacquisition of the Buick lineto phase out that

line asaviable gand-done franchise. Id. §38. The defendant did not inform the plaintiff of thisfact. Id.



The plaintiff’ sarray of marketable mode s has been reduced to the point whereit has no chance of fulfilling
itsrespongbilitieswithinitsdesignated market area. 1d. 139. Thedefendant’ sactionsviolatethe Sdesand
Service Agreement and Maine law. 1d. 1 42-43.
The complaint aleges that the defendant violated 10 M.R.SA. § 1174 (Count I), breached the
Buick Salesand Service Agreement (Count I1), breached animplied covenant of good faith and far dedling
arising from the Buick Sdes and Service Agreement (Count 111), breached the Pontiac Sdlesand Service
Agreement (Count 1V), breached animplied covenant of good faith and fair deding arising from the Pontiac
Sdes and Service Agreement (Count V), made negligent misrepresentations (Count V1) and committed
fraud (Count VI1). Complaint {1 50-92.
[I. Applicable Law
The defendant relies on the Federd Arbitration Act (“FAA”), 9 U.S.C. 8 1 et seq. Motion at 6-
11. The plantiff reies on the Motor Vehicle Franchise Contract Arbitration Fairness Act, 15 U.S.C. §
1226. Opposition at 3-16. Bascally, the parties disagree about which document or documentsgiveriseto
this proceeding.
The defendant focuses on the following language from the Agreement and Business Plan:
7. Disputes — Arbitration.
(8 Subject tothefollowing provisonsof thissection, GM and Deder
agreeto submit to find and binding arbitration, upon either party’ swritten notice,
any and dl clams, disputes, and controversies between them arising under or
rdaing to this Agreement and its negotiation, execution, adminigtration,
modification, extenson or enforcement (collectively, “Clams”) .

(b) GM and Dedler agree that the dispute resolution process outlined
in this section shdl be the excdlusive mechaniam for resolving any Clams.

Agreement and Business Plan, Terms and Conditions 8 7.



The plaintiff contendsthat its clamsal arise from the Buick Sdes and Service Agreement and the
Pontiac Salesand Service Agreement, both of which it assertswere renewed by thepartieson October 24,
2005. Opposition at 1. These agreements contain the following relevant clause:

Deder and General Motorsrecognizethat it isdesirableto resolve disputesin

a far, prompt, and cost efficient manner. Therefore, except for the metters
specified below, and except as otherwise specificaly agreed upon in writing
between Deder and Generd Motors, Deder and Genera Motors agree to
mediate any dispute arisng under this Agreement or gpplicable law usng the
Genera Motors Digpute Resolution Processthenin effect . . . before using other
remedies available under federd, state or locd law. . . . Mediation under the
Generd Motors Dispute Resolution Process is mandatory, but mediation is not
binding on the parties unless the partiesagree upon asolution. If adisputeisnot
resolved through mediation, Deder and Generd Motorsmay agreetoresolvethis
dispute through voluntary binding arbitration available under the Generd Motors
Dispute Resolution Process.

Genera Motors Corporation Deder Sdes And Service Agreement(s) (“ Franchise Agreements’) (Exn Ato

Opposition), Standard Provisions, Art. 16.

The FAA provides that an arbitration clause in a “contract evidencing a transaction involving
commerce to settle by arbitration a controversy thereafter arising out of such contract . . . shdl be vdid,
irrevocable, and enforcegble . ...” 9U.S.C. 8§2. When acontract contains an arbitration clause, “ doubts
should be resolved in favor of coverage.” Municipality of San Juan v. Corporacion para el Fomento
Econdmico de la Ciudad Capital, 415 F.3d 145, 149 (1st Cir. 2005) (citation and internal punctuation
omitted). Anorder to arbitrate should not be denied “ unlessit may be said with pogitive assurance that the
arbitration clause is not susceptible of an interpretation that covers the asserted dispute” 1d. (citation
omitted); see also Unionmutual Sock Life Ins. Co. of Am. v. Beneficial LifeIns. Co., 774 F.2d 524,
528 (1<t Cir. 1985). Thisisparticularly true wherethe arbitration clauseis* quitebroad.” San Juan, 415

F.3d at 149. Anarhitration clausethat definesits scopeto include”[a)ll claims, disputes and other matters



in question arising out of, or reating to, this Agreement or the breach thereof” is“facidly broad in scope.”
Winterwood Farm, LLC v. JER, Inc., 327 F.Supp.2d 34, 39 (D. Me. 2004). “Theexistence of abroad
agreement to arbitrate creates a presumption of arbitrability which isonly overcomeif it may be said with
positive assurance that the arbitration clauseis not susceptible of an interpretation that coversthe asserted
dispute” MSAD No. 68 v. Johnson Controls, inc., 222 F.Supp.2d 50, 55 (D. Me. 2002) (citation and
interna punctuation omitted).

On the other hand, the gtatute cited by the plaintiff providesin rdlevant part:

(1) Definitions
For purposes of this subsection —

* * %

(B) the term “motor vehicle franchise contract” means a contract
under which amotor vehicle manufacturer, importer, or distributor sdllsmator
vehiclesto any other person for resdeto an ultimate purchaser and authorizes
such other person to repair and service the manufacturer’s motor vehicles.
(2) Consent required
Notwithstanding any other provison of law, whenever a motor vehicle
franchise contract proves for the use of arbitration to resolve a controversy
arigng out of or relating to such contract, arbitration may be used to settle such
controversy only if after such controversy arises dl parties to such controversy
consent in writing to use arbitration to settle such controversy.
15U.S.C. §1226(a). The statute dso providesthat it is applicable to “ contracts entered into, amended,
altered, modified, renewed , or extended after November 2, 2002.” 15 U.S.C. § 1226(b). The Pontiac
and Buick Deder Sdes And Service Agreements to which the plaintiff refers were sgned, gpparently in
renewd, by the defendant’ s regional general manager on October 24, 2005. Franchise Agreementsat 1.
[11. Discussion

The defendant assertsthat the allegationsin the complaint * arise under, or at thevery least relateto,

the Agreement and Business Plan and incorporated Acquisition and Release Agreement,” thereby making



arbitration of dl of the clamsmandatory. Motionat 8. | find the matter to be much lessclear, because the
plantiff has taken painsto dlege Counts I-1V of itscomplaint in termsthat aretied directly and only to the
SalesAnd Service Agreements. Complaint §1150- 72. The defendant refers specificaly to paragraphs 17-
19 and 82-83 of the complaint as“examples’ of alegationsthat arise under or rdateto the Agreement and
Busness Plan. Motion a 4-6. Those paragrephs rdate to Count VI, which dleges negligent
misrepresentation. That count, and Count VII, which dleges fraud, do relate to the Agreement and
Busness Plan. Thereis no reasonableinterpretation of those countsthat could find those clamsto befully
independent of that document.

The Agreement and Business Plan clearly is not a motor vehicle franchise contract within the
definition of 15 U.S.C. § 1226 if for no other reason because it was executed before that statute took
effect. See 15 U.S.C. § 1226(b). The plaintiff does not attempt to argue otherwise. Rather, it contends
that the Agreement and Business Plan does not gpply to thecurrent disoute, becauseitisa“sde’ agreement
which “acknowledged Brown intended to acquire a Buick franchise” and “Congress intended both
agreements to be governed by” section 1226. Opposition at 8. It cites Arciniaga v. General Motors
Corp., 2005 WL 3008450 (S.D.N.Y. Nov. 10, 2005), in support of itsposition. Id. However, that case
involved a deder sdes and service agreement and a stockholders agreement under the terms of which
Generd Motors provided most of the capitd for the purchase of a dedership business and received
preferred stock and agreed that the individual owner could redeem the stock under certain conditions.
Arciniaga a *1. Thecourt found that the stockholder agreement, which included amandatory arbitration
clause, fel within section 1226’ sdefinition of amotor vehiclefranchise contract. I1d. a *2. The Agreement
and Business Plan in this case cannot be forced into that mold. 1t doesnot involve the acquisition of stock

by Generd Motorsand thereisno indication inthe record that the $150,500 inducement payment provided



by Generd Motors provided “mogt” of the capitd for the plaintiff’s acquisition of the Buick assets from
Clar Buick. Seegenerally Agreement and BusinessPlan. It cannot be said, astheArciniaga court found
with respect to the stockhol ders agreement in that case, 2005 WL 3008450 at * 2, that the Agreement and
BusinessFlan “isnot drictly afranchise agreement in form but closdy resemblesonein substance” Nor is
the Agreement and BusinessPlan, from dl that gppears, a“ non-negotiated Sde contract[] . . . such asthose
governing deder finance disputes and incentive disputes” 1d. a *3. Nowhere in the Agreement and
Business Plan does the defendant sdl motor vehiclesto the plaintiff or authorize the plaintiff to repar and
serviceits vehicles, the definition of a motor vehicle franchise contract under section 1226. 15 U.SC. §
1226(a)(1)(B). To the extent that Arciniaga isdeemed by the district judge not distinguisheble from the
present case, | rgect its concluson that decisons from other courts that differ “have interpreted the
ADDCA too narrowly.” 2005 WL 3008450 at * 3.

The defendant has cited three unreported decisions which, while not on al fours with the instant
case, are sufficiently amilar to provide persuasve authority. In Memorandum and Order (“Order”), Tom
Naquin Chevrolet, Inc. v. General Motors Corp., Cause No. 3:02-CV-0714 RM (N.D.Ind. June 23,
2003) (Exh. 3 to Mation), the plaintiff, which then sold only Chevrolet and Nissan vehicles, in June 2000
negotiated the purchase of an Oldsmobile-Cadillac dedlership. Order at 1. General Motors gpproval of
the change and its provision of $400,000 to Naquin to facilitate the change were governed by awritten
Agreement and Busness Plan. |d. One day after executing this document, the parties executed a Dedler
Sdlesand Service Agreement. Id. at 2. Naguin claimed that section 1226 protected it from the mandatory

arbitration contemplated by the Agreement and Business Plan. 1d. a 9. The court rejected thisargument



and held that Naquin's claims of losses caused by termination of the Oldsmobile franchise reated to the
Agreement and Business Plan and accordingly must be arbitrated. 1d. at 5-8, 11.*

In Order Granting Defendant’ sMotion to Compel Arbitration, Today Chevrolet Co. v. General
Motors Corp., Case No. C02-5642FDB (W.D. Wa May 12, 2003) (Exh. 3to Motion), theplaintiff, then
a Chevrolet and Jeep dedler, negotiated the purchase of the assets of an Oldsmobile-Cadillac deder in
August 2000. 1d. at 1-2. General Motors approved the transaction and agreed to pay the seller $250,000
to assg in the transaction. Id. a 2. Its consent and contribution were governed by a Relocation
Agreement and Business Plan which included an arbitration clause essentidly identicd to the one in the
Brown-Generd Motors Agreement and Business Plan. |d. Severd weekslater, the partiesentered into a
Deder Sdes and Service Agreement with a dispute resolution clause essentiadly smilar tothat indludedin
the Sdesand Service Agreementsinthiscase. 1d. & 3. Six weekslater, Genera Motorsnotified Today of
its decisgon to discontinue the Oldsmobile line. 1d. Today brought suit for damages resulting from thet
decison. Id. Thecourt foundthat Today’ sclams*at thevery leaedt, ‘relateto’ the Relocation Agreement”
and that the Rel ocation Agreement was not amotor vehiclefranchise contract for purposes of section 1226.

Id. at 4.

Findly, in Order and Reasons, Trapp Chevrolet-Oldsmobile-Cadillac, Inc. v. General Motors
Corp., Civil Action 02-0158, Section “T” (1) (E.D.La May 31, 2002) (Exh. 3 to Mation), the plaintiff,
initidly a Chevrolet dedership, purchase an Oldsmobile-Cadillac dedlership in June 1999 pursuant to an

Assumption Agreement with Generd Motors. Id. at 1-2. In August 1999 the plaintiff entered into aDedler

! Chief Judge Miller also noted that the Dealer Agreement, executed before the effective date of section 1226, was not
subject to that statute unless it had been modified after the effective date and that, even then, the statute could only
reasonably have been intended to apply to controversies arising thereafter rather than before the modification. Order at
10. “[E]lsethe statute would have aretroactive application that Congress clearly hadn’t intended.” Id. Theplaintiff’s
(continued on next page)



Sdes and Service Agreement with Generd Motors covering the new lines which contained a voluntary
arbitration clause. 1d. at 2. When General M otors announced that it was phasing out the Oldsmabileline,
the plaintiff sought damagesin accordance with thetermsof the Dedler Sdesand Service Agreement. Id. &
2-3. General Motorssought an order compelling arbitration under theterms of the Assumption Agreemernt,
id. at 3, and the court held that the* broad” arbitration clausein that document, which again was essentialy
gmilar to the dause in the Agreement and Business Plan in the ingtant case, covered the clams of
misrepresentation and breach of the Dedler Sdes and Service Agreemernt, id. at 5-9.

| find the reasoning of these courts persuasive. Seealso Pridev. Ford Motor Co., 341 F.Supp.2d
617, 619-22 (N.D.Miss. 2004) (Stock Redemption Plan/Deder Development Agreement containing
mandatory arbitration clause not a motor vehicle franchise contract under section 1226). The plaintiff has
made no attempt to show that the agreement to arbitrate in the Agreement and Business Plan wasinvdid.
At lesst portions of the present dispute fall within the scope of that agreement. Nothing further isrequired.
See Fleetwood Enters., Inc. v. Gaskamp, 280 F.3d 1069, 1073 (5th Cir. 2002). Because some of the
plantiff’ sclamsare subject to mandatory arbitration, dl of itsclams should be submitted in thefird indance
to an arbitrator. Naquin a 3 (citing Miller v. Flume, 139 F.3d 1130, 1136 (7th Cir. 1998)). Seealso
Puerto Rico Tel. Co. v. U.S Phone Mfg. Corp., 427 F.3d 21, 26-27 (1t Cir. 2005) (noting that
Supreme Court case law requiresthat any doubts concerning scope of arbitrableissuesberesolved infavor
of arbitration).

IVV. Conclusion

argument raises asimilar concern in this case, but it isaconcern that the court need not reach.

10



For the foregoing reasons, | recommend that the defendant’s motion to compel arbitration be
GRANTED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
thedistrict court and to appeal the district court’s order.

Dated this 9th day of February, 2006.

/9 David M. Cohen

David M. Cohen

United States Magistrate Judge
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